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STATE  OF  INDIANA, 

AT  INDIANAPOLIS,  NOVEMBER  TERM,  1891,  IN  THE  SEYENTT- 

SIXTH  YEAR  OF  THE  STATR 


No.  15,262. 

The  Citt  of  Noblesville  v.  The  Lake  Erie  and 
Western  Sailroad  C!ompany. 

HioHWAT. — DedieaUcnf  Beneafwn, — A  yalid  dedication  can  not  be  re- 
voked. 

Same. — LnoaUd  OondiHon  Annexed  to  DedieoUum,  ^ecL—A  donor  can  not 
attach  to  his  dedication  any  condition  that  will  destroj  its  chief  char- 
acteristic or  take  it  from  the  control  of  the  public  authorities ;  and  if 
such  a  condition  be  attached,  it  is  void  and  the  dedication  valid. 

Same. — Dedieation  Conditioned  that  a  Railroad  Might  be  Laid  in  the  Street 
DtdicaUd, — The  use  of  a  street  for  a  railroad  is  a  public  use,  and  b  not 
necessarily  destructive  of  the  character  of  the  public  way ;  and  a  con- 
dition annexed  to  a  dedication  that  a  railroad  company  should  have 
the  right  to  lay  a  track  or  tracks  in  the  street  dedicated  is  not  void. 

Plat. — Cofutruetton.-^  A  plat  must  be  construed  like  a  written  instrument, 
and  no  part  of  it  can  be  regarded  as  superfluous  or  meapingless  if  such 
a  result  can  be  reasonably  avoided. 

Same. — Praetieal  Contirwlion, — If  the  meaning  of  the  person  who  executed 
a  plat  is  doubtful,  the  practical  construction  put  upon  it  by  the  acts  of 
parties  concerned  will  be  accepted  and  followed  by  the  courts. 

Bailboad. — Additional  Tra/ck  in  Street. — Where  a  donor  of  a  street  at- 
taches a  condition  to  it  that  a  railroad  company  shall  have  the  right  to 
lay  its  tracks  therein,  and  such  company  lays  and  uses  only  one  track 
in  such  street,  it  does  not  lose  its  right  to  lay  therein  an  additional 
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The  City  of  Noblesville  v.  The  Lake  Erie  and  Western  Railroad  Co. 


track,  even  though  more  than  twenty  years  have  elapsed  between  th& 
grant  and  the  assertion  of  its  right  to  lay  the  additional  track. 
BEAii  Estate. — TiUe  by  Adtfcrae  Possearion,  Neeemiy  of  Actual  Posusnon. — 
Color  rf  TUle. — ^If  the  claimant  of  land  has  title  by  deed,  it  is  liot  nec- 
essary that  he  should  take  actual  possession  of  all  the  property  granted ; 
and  this  is  true  even  though  he  have  no  more  than  color  of  title,  actual 
possession  of  a  part  being  such  possession  of  all  the  property  as  will 
give  title  by  lapse  of  time.  JThe  pedU  posaetno  is  only  necessary  where 
there  is  no  color  of  title. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts,  M.  Vestal  and  J.  Steward,  for  appellant. 
jB.  a.  Stephenson^   W.   R.  Fertig^  W,  E.  Hackedom  and 
F.  S.  Fosier,  for  appellee. 

Elliott,  C.  J. — ^The  city  of  Noblesville  prosecutes  this  suit 
upon  the  theory  that  the  railroad  company  is  asserting  an 
unfounded  claim  to  construct  and  maintain  an  additional 
track  upon  and  along  certain  streets  of  the  city.  The  com- 
pany claims  the  right  to  construct  and  maintain  the  track 
under  a  grant  from  William  Conner. 

In  1849  William  Conner,  then  the  owner  of  the  land 
which  this  controversy  concerns,  made  a  plat  of  an  addition 
to  the  town  of  Noblesville^  and  caused  it  to  be  recorded. 
The  plat  is  thus  entitled  :  "  Donation  by  William  Conner 
for  depot  at  Noblesville.  Addition  to  Noblesville."  Spacer 
are  given  on  the  plat  representing  streets  and  alleys,  and  a 
space  is  designated  for  a  '^  depot  building."  The  designation 
is  made  by  enclosing  a  space  within  lines,  and  by  writing 
in  the  space  so  enclosed  the  words,  ^^  Lot  for  depot 
building."  Bed  lines  appear  on  the  plat,  running  along  and 
across  the  spaces  marked  out  and  designated  as  streets. 
These  red  lines  are  five  in  number,  and  they  lead  to  and  pass 
the  lot  designated  on  the  plat  as  ^^  Lot  for  depot  building." 
A  short  time  after  the  plat  was  executed  and  recorded  Coa- 
ner  executed  a  deed  to  a  predecessor  of  the  appellee,  in  which 
be  conveyed  the  lot  above  mentioned  to  that  company,  and 
that  deed  also    conveyed    the  '^  free    use    and    occupancy 
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of  the  streets  m  said  addition  for  such  railroad  tracks, 
side  tracks,  switches  and  tarns  as  said  company  by  its  direc- 
tors may  think  proper/'  Possession  was  taken  by  the 
grantee.  The  main  line  of  road  was  constracted  as  early  as 
1851.  A  side  track  was  soon  after  constructed,  and  the  sta- 
tion erected.  The  tracks  originally  constructed  have  been 
continuously  in  use  since  they  were  laid  down,  • 

It  is  not  necessary  to  decide  whether  the  dedication  made 
by  William  Conner  is  valid  as  a  statutory  dedication,  for,  if 
it  was  effective,  either  as  a  statutory  or  common  law  dedica- 
tion, the  municipal  corporation  acquired  a  public  easement 
in  the  land  dedicated.  After  the  acquisition  of  the  easement 
the  dedication  became  irrevocable,  for  a  valid  dedication  can 
not  be  revoked.  See  authorities  collected  in  Elliott  Roads 
and  Streets,  pp.  89,  92,  112.  If,  therefore,  there  was  an  ef- 
fective dedication,  and  one  of  an  absolute  nature,  the  deed 
made  by  Conner,  after  the  execution  of  the  plat,  could  not 
divest  the  public  rights  vested  by  the  dedication.  But  the 
question  of  difficulty  in  this  instance  is,  what  was  the  nature 
and  effect  of  the  dedication  evidenced  by  the  plat?  Our 
conclusion  is  that  the  dedication  was  not  an  absolute  or  un- 
restricted one,  but  was,  on  the  contrary,  limited  and  re- 
stricted by  the  donpr  at  the  time  he  made  it.  See  authori- 
ties referred  to  in  Elliott  Roads  and  Streets,  pp.  91,  n.  2, 
110.     Mller  V.  Oify  of  Indianapolis,  123  Ind.   196. 

The  red  lines  on  the  plat  can  not  be  regarded  as  meaning- 
less, for  the  plat  is  a  written  instrument,  and  no  part  of  a 
written  instrument  can  be  regarded  as  superfluous  or  mean- 
ingless if  such  a  result  can  be  reasonably  avoided.  The  lines 
run  to  and  from  a  lot  which  the  plat  designates  as  a  place 
for  a  railroad  station,  and  the  fair  implication  is  that  they 
were  intended  to  designate  railroad  tracks.  They  can,  in- 
deed, have  no  meaning  at  all,  unless  they  do  designate  tracks 
leading  to  and  from  a  railroad  station.  The  statement  on 
the  plat, ''  Donation  for  depot  at  Noblesville,''  indicates  the 
main   purpose  of  the  donor,  and  by  assigning  to  the  red 
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lines  the  meaoiDg  designated  by  us  that  intention  is  given 
effect,  and  the  entire  instrument  made  operative.  If,  how- 
ever, we  are  in  error  in  affirming  that  the  plat  on  its  face 
shows  that  the  railroad  company  was  given  a  right  to  lay 
tracks  on  the  streets  laid  out  by  Conner,  the  ultimate  result 
would  not  be  affected,  for  the  long-continued  use  and  the 
continuous  acts  of  the  parties  have  construed  the  plat  to 
mean  what  we  have  asserted,  namely,  that,  while  the  streets 
are  dedicated  to  the  municipality,  the  dedication  is  limited 
by  the  donation  made  to  the  company  of  the  right  to  use 
and  occupy  the  streets  with  its  tracks  as  indicated  by  the  red 
lines  on  the  plat.  The  rule  is  well  settled  that  if  the  mean- 
ing of  an  ii)8trument  is  doubtful,  the  practical  construction 
put  upon  it  by  the  acts  of  the  parties  will  be  accepted  by  the 
courts.  WillciUa  v.  NoHhwestern,  eto*f  Ins,  Co.,  81  Ind.  300, 
and  cases  cited ;  Johnson  v.  Gibson,  78  Ind.  282,  and  cases 
cited.  There  is  no  reason  why  that  rule  should  not  apply  to 
such  a  case  as  this. 

Assuming  that  the  dedication  is  limited  and  burdened  by 
the  right  donated  to  the  railroad  company,  the  question 
which  next  presents  itself  is  whether  the  limitation  is  effect- 
ive. Counsel  contend  that  ^*  a  party  can  not  dedicate  a  street 
to  the  use  of  the  public,  and  reserve  in  the  street  a  private 
use  for  an  individual.^'  In  support  of  this  contention  coun- 
sel refer  to  Dillon  Munic.  Corp.,  section  492,  and  to  the  case 
of  OUy  of  Des  Moines  v.  Hall,  24  Iowa,  234.  We  fully 
assent  to  the  proposition  of  counsel ;  and  we  are,  indeed,  pre* 
pared  to  carry  the  doctrine  somewhat  further,  for  we  believe 
that  a  donor  can  not  attach  to  his  dedication  any  condition 
that  will  impair  the  police  power.  The  dedication  will  be 
upheld,  and  the  condition  adjudged  ineffective.  Jamiesonv. 
Indiana,  do.,  Co.,  128  Ind.  555;  Richards  v.  City  of  Oin" 
cinnati,  31  Ohio  St.  506 ;  Jackson  v.  Hartwell,  8  Johns.  422 ; 
Fiizpatrick  v.  Robinson,  1  H.  &  B.  585,  and  authorities  cited 
in  Elliott  Roads  and  Streets,  109. 

We  affirm  it  to  be  true  that  a  condition  can  not  be  annexed 
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to  the  dedication  of  a  highway  which  will  destroy  its  chief 
characteristic,  or  take  it  from  the  control  of  the  duly  author- 
ized public  officers,  but  in  this  instance  no  such  condition  is 
annexed,  nor  is  the  highway  taken  from  the  control  of  the 
municipality.  No  such  condition  is  annexed  for  the  reason 
that  the  occupancy  of  a  highway  by  a  railroad  does  not  de- 
stroy its  character.  It  remains  a  highway  notwithstanding  its 
use  by  the  railroad  company.  LoukviUe,  etc.,  R,  W.  Co,  v. 
Phaiips,  112  Ind.  59. 

The  control  over  the  highway  is  not  taken  fr<fkn  the  mu- 
nicipality, for  it  may  still  exercise  the  police  power  over  it ; 
the  only  limitation  is  that  which  grows  out  of  the  right 
to  use  it  for  railroad  purposes.  Use  of  a  highway  for  a  rail- 
road is  a  public  use,  and  is  not  necessarily  destructive  of  the 
character  of  the  public  way.  The  authorities  which  deny 
the  right  to  annex  a  condition  to  a  dedication  incompatible 
with  its  character  and  use,  are  not  of  controlling  force  where 
the  annexed  condition  is  that  a  railroad  company  may  also 
use  the  highway. 

The  donation  and  the  deed  gave  the  appellee  title,  and,  as 
there  was  title,  it  was  not  necessary  that  it  should  have  taken 
actual  possession  of  all  the  property  granted  it.  Even  where 
there  is  no  more  than  color  of  title,  actual  possession  of  part 
is  such  possession  of  all  the  property  as  will  give  title  by 
lapse  of  time.      Wright  v.  Kleyla,  104  Ind.  223. 

The  pedis  possesaio  is  only  necessary  where  there  is  no 
color  of  title.  It  is  clear,  therefore,  that  the  company  ac- 
quired title  to  the  entire  easement  granted  by  Conner,  and 
that  it  has  the  right  to  lay  the  additional  track  which  it  pro- 
poses to  construct,  for  that  right  is  fully  within  its  grant. 
A  like  conclusion  was  reached,  although  by  a  somewhat 
different  line  of  reasoning,  in  the  cases  of  Chicago,  etc.,  It. 
R.  Co.  v.Eiaerty  127  Ind.  156  ;  White  v.  Chicago,  etc,  R.  R. 
Cb.,  122  Ind.  317. 

Judgment  affirmed. 

Filed  Dec.  10, 1891. 


6  SUPREME  COURT  OF  }NDIANA, 

The  Board  of  Commissionen  of  Pulaski  Ck>antjr  v.  Shields. 

No.  14,830. 

The  Boabd  of  Commissionebs  of  Pulaski  County  «. 

Shields. 

GoUNTT  CoMMiaBiOMKBS. — Power  to  Employ  Supoiintendent  of  Oouniy  Anfltm, 
— A  contract  by  a  board  of  coontj  commissioners  employing  a  person  as 
superintendent  of  a  county  asylum  for  a  period  of  fiye  years  is  valid 
and  not  contoiry  to  public  policy ;  but  such  a  contract  does  not  prohibit 
the  board  discontinuing  the  asylum. 

Same. — Is  a  ConUnuons  Coi'poraiion, — CorUraeta. — The  board  of  commission- 
ers of  a  c(^nty  is  a  corporation,  a  continuous  body ;  and  while  the  per* 
MOfiTiel  of  its  membership  changes,  the  corporation  continues  unchanged. 
Its  contracts  are  the  contracts  of  the  board,  and  not  of  its  members. 

Samb. — Reports  of  SuperintenderU  of  County  Asylum,  Waiver  of. — The  board 
of  county  commissioners  haye  power  to  waive  their  right  to  demand  of 
the  superintendent  of  the  county  asylum  the  report  required  by  statute ; 
and  when  they  have  waived  the  right  to  demand  such  a  report  they  can 
not  insist,  in  an  action  on  his  contract  of  employment  with  them,  brought 
by  him,  that  he  in  that  respect  has  not  fulfilled  his  contract. 

Sake. — SuperitUendeiU  of  County  Asylum  Engaging  in  other  Business, — If  the 
superintendent  of  a  county  asylum  engages  temporarily  in  other  busi- 
ness, with  the  consent  of  the  board  of  county  commissioners,  but  super- 
vises and  controls  the  management  of  the  asylum  under  the  direction 
of  the  board,  and  causes  the  work  to  be  done  at  his  own  expense,  and  no 
one  is  damaged  thereby,  such  loss  of  time  on  his  partjs  not  such  a 
breach  of  his  contract  as  justifies  the  board  in  rescinding  the  contract 
and  discharging  him  from  their  employment. 

From  the  Cass  Circuit  Court. 

J.  G.  NyCf  S.  T.  McConnellf  D,  B,  McConndl  and  A.  G. 
Jenkins^  for  appellant. 

/).  G.  Justice^  N.  Z.  Agnew  and  B.  Borders,  for  appellee. 

McBride,  J. — The  Board  of  Commissioners  of  Pulaski 
county  by  written  contract  employed  the  appellee  to  superin- 
tend the  county  asylum  and  poor  farm  of  that  county  for  a 
term  of  five  years  from  April  1,  1884. 

The  complaint  alleges  :  ''  That  the  plaintiff  on  said  first 
day  of  April,  1884,  entered  upon  the  discharge  of  his  duties 
as  such  superintendent,  and  continued  in  discharge  of  his 
duties  under  said  contract,  and  faitlifully  performed  all  the 
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•Qonditions  upon  his  part  an  til  the  22d  day  of  March,  1887, 
at  which  time  the  said  county,  acting  by  its  Board  of  Com- 
missioners, to  wit :  George  H.  Barnett,  Clark  R.  Parcel  and 
Charles  Becker,  without  any  cause  and  without  right,  ex- 
cluded and  dismissed  the  plaintiff  from  his  said  employment 
as  such  superintendent  of  said  county  asylum  and  poor  farm, 
and  have  at  all  times  since,  without  any  cause  or  excuse,  ex- 
cluded and  prevented  the  said  plaintiff  from  said  employ- 
ment and  the  discharge  of  his  duties  thereof.  *  *  ^  * 
That  he  has  at  all  times  been  ready,  willing  and  able  to  per- 
form his  part  of  said  contract,"  etc. 

The  principal  controversy  in  the  case  is  as  to  the  validity 
of  the  contract,  the  appellant  insisting  that  it  is  ^'  void." 
They  base  this  contention  upon  the  ground  that  the  board 
of  county  commissioners  has  no  power  to  make  a  contract 
employing  a  superintendent  of  the  county  asylum  and  poor 
&rm  for  a  term  of  five  years;  that  such  a  contract  is  against 
public  policy ;  that  to  uphold  it  would  ^^  put  it  in  the  power 
of  one  board  of  commissioners  to  completely  tie  the  hands 
of  its  successors ; "  and  that  such  a  contract  would  operate 
as  an  abridgment  of  the  ^'  administrative,  executive  and  leg- 
islative "  power  of  the  board  to  an  extent  which  the  law 
will  not  tolerate. 

These  questions  are  raised  by  the  action  of  the  circuit 
oourt  in  overruling  a  demurrer  by  the  appellant  to  the  com- 
plaint on  the  ground  that  it  did. not  state  facts  sufficient  to 
oonstitute  a  cause  of  action. 

This  court  has  had  frequent  occasion  to  consider  the  na- 
ture and  extent  of  the  powers  possessed  by  boards  of  county 
oommissioners. 

Many  of  the  cases  are  reviewed  in  the  case  of  Platter  v. 
Board,  etc.,  103  Ind.  360. 

The  oourt  says,  369 :  ''  The  law  commits  to  the  board  of 
•commissioners  very  extensive  powers  over  the  property, 
finances  and  institutions  of  the  county."  *  ii^  *  Xt  faas 
^'  very  broad  powers  over  county  property  and  institutions, 
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and  its  discretion  in  the  control  and  disposition  of  such  in* 
stitntions  is  seldom  if  ever  interfered  with  by  the  courts. 
♦  «  «  There  are  numerous  decisions  in  our  own  reports 
declaring  that  the  bodrd  of  commissioners  constitutes  a  cor- 
poratiouy  and  that  its  rights,  duties  and  liabilities  are  sub- 
stantially the  same  as  those  of  a  municipal  corporation/' 

In  State,  ex  rel.,  v.  Clark,  4  Ind.  315,  it  was  said :  "  In  legal 
contemplation,  the  board  of  commissioners  is  the  county/' 

That  boards  of  county  commissioners,  in  common  with 
municipal  corporations  and  other  corporations  of  like  char* 
acter,  may  make  valid  contracts  for  the  employment  of 
agents  to  aid  in  the  administration  of  the  affairs  of  such  cor- 
poration, is  beyond  controversy.  As  is  said  by  the  court  in 
Oity  of  IndianapoKs  v.  Oaa,  etc.,  Co.,  66  Ind.  396,  ^^A  mu- 
nicipal corporation,  not  having  either  body,  limbs,  feet  or 
hands,  but  being  merely  a  legal  entity,  can  not  execute  its 
own  acts,  nor  administer  its  own  affairs.  To  do  this  it  must 
employ  persons,  other  corporations,  or  agencies  of  some  kind, 
and  to  employ  them  and  agree  to  pay  them  is  to  make  a 
contract ;  and  if  it  could  not  make  such  contracts,  and  was 
not  bound  thereby,  it  could  not  carfy  on  the  purposes  or 
attain  the  objects  for  which  it  was  established.'' 

See,  also,  Oity  of  Loganaport  v.  Dyheman,  116  Ind.  15 ;  City 
of  Valparaiso  w. Gardner, 91  Ind.  \',  Duncan  v.  Board,  etc.,  101 
Ind.  403 ;  Crow  v.  Board,  etc.,  118  Ind.  61 ;  City  of  Vincennea 
V.  Callender,  86  Ind.  484.  In  Oity  of  Indianapolis  v.  Oas, 
etc.,  Co.,  supra,  the  power  of  a  city  to  make  a  valid  contract  for 
gas  to  light  its  streets  and  public  buildings  for  the  period  of 
twenty  years  is  affirmed,  and  in  Oity  of  Valparaiso  v.  Gardner, 
supra,  the  court  holds  that  a  city  may  make  a  valid  contract 
for  a  supply  of  water  for  a  period  of  twenty  years.  See,  also^ 
Orowder  v.  Toum  of  Sullivan,  128  Ind.  486. 

Being  charged  by  law  with  the  performance  of  certain  du- 
ties, even  if  no  express  authority  was  conferred  to  contract 
with  and  employ  the  necessary  agencies  to  compass  those 
ends,  such  power  would  be  inferred. 
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Boards  of  coanty  commissioners  are  not  only  authorized 
to  provide  an  asylum  for  the  poor  of  such  county,  but  are 
by  statute  expressly  authorized  to  employ  a  superintendent 
of  such  asylum. 

Section  6090,  B.  S.  1881,  provides  as  follows:  <' It 
shall  be  lawful  for  the  board  of  county  commissioners  of 
any  county  of  this  State,  whenever  it  may  deem  it  advisable, 
to  purchase  a  tract  of  land  in  the  name  of  such  county,  and 
thereon  to  build,  establish,  and  organize  an  asylum  for  the 
poor,  and  to  employ  some  humane  and  responsible  person, 
resident  in  iiuch  county,  to  take  charge  of  the  same,  upon 
such  terms  and  under  such  restrictions  as  the  boar(l  shall 
consider  most  advantageous  for  the  interests  of  the  county, 
who  shall  be  called  the  ^superintendent  of  the  county 
asylum.' ''  This  certainly  confers  a  very  wide  range  of  dis- 
cretion upon  such  boards. 

To  employ  a  superintendent  to  do  certain  things  on  certain 
'^  terms ''  is  to  contract  with  him. 

The  power  thus  conferred  upon  boards  of  county  com- 
missioners to  employ  and  contract  with  a  superintendent,  in 
the  absence  of  any  restriction  contained  in  the  statute,  of 
necessity  carries  with  it  the  power  to  fix  some  term  of  service 
or  time  of  duration  of  such  employment.  It  was  undoubt- 
edly competent  for  the  Legislature  to  place  any  restrictions 
they  might  see  fit  on  the  board  in  the  employment  of  a  su- 
perintendent, and  provide  that  no  contract  of  employment 
should  be  for  longer  than  a  given  time,  or  even  to  forbid 
making  a  contract  of  employment  for  any  certain  and  definite 
term.  They  have,  however,  not  seen  fit  to  do  so.  It  must 
not  be  understood  that  there  are  no  bounds  to  the  discretion 
thus  granted.  We  do  not  wish  to  be  understood  as  holding 
that  their  action  in  the  making  of  such  contracts  is  not  sub* 
ject  to  review,  and  that  a  contract  would  not  be  annulled 
if  it  was  shown  that  the  board  had  abused  its  discretion  in 
it,  but  we  do  hold  that  unless  it  appears  that  there 
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has  been  a  clear  abuse  of  discretion^  and  no  fraud  is  shown^ 
the  courts  will  not  interfere. 

It  is  insisted,  however,  that  this  contract  is  void  upon 
other  grounds, — that  it  is  in  contravention  of  public  policy, 
for  the  reason  that  to  uphold  it  would  put  it  in  the  power  of 
one  board  of  commissioners  to  bind  the  hands  of  its  suc- 
cessors, and  that  it  operates  as  an  unwarranted  abridgment 
of  the  '^  administrative,  executive  and  legislative  '^  powers 
of  the  board. 

The  first  of  the  reasons  assigned  rests  upon  an  erroneous 
conception  of  the  constitution  of  the  board  of  county  com- 
missioners— that  that  body  consists  of  a  series  or  succession 
of  boards,  one  following  the  other.  As  we  have  heretofore 
said,  the  board  of  commissioners  is  a  corporation,  repre- 
senting the  county.  From  a  legal  stand-point  it  is  the 
county,  as  is  said  in  Stale,  exrel.,  v.  Clark,  supra. 

It  is  a  continuous  body.  While  the  personnel  of  its  mem- 
bership changes,  the  corporation  continues  unchanged.  It 
has  power  to  contract.  Its  contracts  are  the  contracts  of  the 
board,  and  not  of  its  members.  An  essential  characteristic 
of  a  valid  contract  is,  that  it  is  mutually  binding  u})on  the 
parties  to  it.  A  contract  by  a  board  of  commissioners,  the 
duration  of  which  extends  beyond  the  term  of  service  of  its 
then  members,  is  not,  therefore,  invalid  for  that  reason.  As 
individuals  they  are  not  parties  to  it. 

This  is  clearly  shown  by  Zollars,  J.,  speaking  for  the 
court  in  the  case  of  Beubdt  v.  School  Town  of  Nobles- 
ville,  106  Ind.  478,  where  it  was  contended  that  a  contract 
by  the  school  board,  employing  a  superintendent  of  the 
schools  of  the  town,  was  .void  as  against  public  policy,  be- 
cause it  was  made  in  May,  preceding  the  annual  election,  in 
June  following,  of  a  new  school  trustee,  and  the  reorganiza- 
tion of  that  board ;  and  the  employment  was  for  a  year. 

It  is  there  said  :  ^'  The  reorganization  of  the  board,  as 
required  by  the  above  statute,  is  not,  in  legal  contemplation, 
the  creation   of  a  new  board,  as  distinguished  ffom  an  old 
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board.  The  board  of  school  trustees  is  a  continuiDg  body, 
just  as  a  common  council  of  a  city  is  a  continuing  body. 
The  members  change  with  the  expiration  of  terms  and  the 
election  of  new  members ;  but^  together,  the  members  consti- 
tute the  board  of  school  trustees  which  represents  the  school 
corporation.  *  *  *  The  question^  therefore,  is  not  as  to 
the  authority  of  one  board  to  bind  the  corporation  by  a  con- 
tract to  be  performed  after  that*  board  shall  have  ceased  to 
exist,  and  another  shall  have  been  organized,  but  whether 
the  board  of  school  trustees  can  bind  the  corporation  by  con- 
tracts which  are  not  to  be  performed  until  after  the  time 
when  a  new  member  of  the  board  is  to  be  elected/'  The 
court  held  the  contract  valid.  See,  also,  W<''i^  v,  JSay,  67  N. 
Y.  36. 

Counsel  for  the  appellant  cite  the  case  of  Boards  eto.^  v. 
TayloTy  123  Ind.  148,  as  sustaining  them  in  this  controversy, 
and  as  decisive  of  the  questions  involved. 

That  was  a  case  where  a  board  of  county  commissioners 
had  made  a  contract  with  a  firm  of  attorneys  to  act  as  county 
attorneys  for  a  period  of  three  years  from  a  certain  date  in 
the  future — the  date  fixed  being  the  day  when  one  of  its 
members  would  retire  from  the  board  and  his  successor  would 
qualify.  The  attorneys  thus  contracted  with  never  actually 
entered  upon  the  employment,  and  never  in  fact  rendered 
any  services  under  it.  The  board  of  commissioners  treated 
it  as  void,  ignored  it,  and  employed  another  attorney.  The 
court  held  the  contract  void  upon  the  ground  that  the  board 
had  no  power  to  make  the  contract  for  that  length  of  time. 
It  is  not  necessary  that  we  here  express  either  approval  or 
disapproval  of  that  case,  as  applied  to  the  facts  then  before 
the  court.  It  is  enough  to  say  that  one  fact  which  no  doubt 
had  great  weight  in  leading  the  court  to  the  conclusion 
reached  does  not  exist  in  this  case.  The  contract  there  in- 
volved was  for  the  employment  of  a  county  attorney  or  at- 
torneys, who,  by  virtue  of  such  employment,  would  be  the 
attorney  for  the  board. 
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The  relations  existing  between  an  attorney  and  his  clieflt 
are  unlike  those  ordinarily  existing  l;>etween  employer  and 
employee.  They  are  of  an  intimate  and  confidential  char- 
acter. The  attorney^  instead  of  acting  under  the  direction 
and  instruction  of  his  client,  is  himself  largely  the  adviser 
and  instructor.  One.  of  the  principal  duties  imposed  upon 
him  by  his  employment  is  to  advise  as  to  the  law.  There 
is^  therefore,  much  reason  in  holding  that  the  board,  as  per- 
sonally  constituted,  should  be  at  all  times  free  to  select  its 
own  confidential  legal  adviser. 

No  such  reasons  exist  in  the  case  of  the  employment  of  a 
superintendent  of  the  county  asylum  and  poor  farm.  Nor 
can  it  be  said  that  there  is  in  such  a  contract  as  is  involved 
in  this  case  any  unwarranted  abridgment  of  any  of  the  pow- 
ers of  the  board. 

The  superintendent  is  not  an  officer,  but  is  a  mere  em- 
ployee of  the  board.  The  statute  specifies  certain  of  his 
duties,  but  it  further  provides  (section  6091,  R.  S.  1881)  that 
he  shall  '*  perform  such  other  duties  as  the  board  of  county 
commissioners  shall,  from  time  to  time,  establish,  order,  and 
direct,  consistent  with  the  laws  of  this  State.^' 

The  statute  which  authorizes  his  employment  enters  into 
and  forms  a  part  of  the  contract  made  with  him.  The  con- 
tract also  expressly  stipulates  that  he  shall  perform  his  duties 
'^  under  the  direction  and  supervision  of  the  said  board  of 
commissioners/'  to  keep  accounts,  and  ^'  whenever  required 
render  an  account  to  the  board  of  commissioners.'^ 

It  is  also  contended  that,  while  the  board  of  commission- 
ers may  in  their  discretion  change  the  location  of  a  poor 
farm  and  county  asylum,  or  may,  under  section  6098,  B.  S. 
1881,  discontinue  it  and  dispose  of  the  property,  the  efiect 
of  such  a  contract,  if  sustained,  would  be  to  deprive  them 
of  the  power  to  do  either  for  five  years. 

We  are  unable  to  see  how  any  such  result  could  possibly 
follow.  If  the  contract  sought  in  any  way  to  bind  the  com- 
missioners not  to  change  the  location  of  the  poor  farm  for 
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five  years,  or  to  bind  them  not  to  discontinue  it  for  that 
length  of  time,  we  think  such  attempted  contrQl  of  the 
future  action  of  the  board  would  be  void,  and  if  such  in- 
valid provisions  were  so  connected  with  the  remaining  terms 
of  the  contract  that  they  could  not  be  eliminated  and  leave 
a  valid  contract  remaining,  the  contract  would  also  be  void. 
The  contract  here  involved,  however,  only  binds  the  superin* 
tendent  to  superintend  the  poor  farm  of  the  county,  without 
specifying  its  location.  The  contract,  is  of  course,  executed 
in  view  of  the  power  of  the  board  in  the  exercise  of  a  sound 
discretion  to  discontinue  the  poor  farm  entirely,  or  to  change 
its  location.  If  its  location  is  changed  his  duties  will  con- 
tinue on  the  new  farm. 

As  above  said,  the  statute  which  authorizes  his  employ- 
ment enters  into  and  forms  a  part  of  the  contract.  There* 
fore,  although  the  contract  is  in  terms  for  five  year8,,the  law 
carries  with  it  an  implied  condition,  subjecting  it  to  the  ex- 
press discretionary  power  given  the  boa[d  to  discontinue  the 
farm  and  asylum  altogether. 

There  is  nothing  in  the  contract  which  purports  to  attempt 
to  bind  the  board  not  to  discontinue  the  farm  at  any  time,  if 
in  its  discretion,  the  best  interests  of  the  county  require  it, 
unless  the  mere  fixing  of  the  term  of  employment  can  be  so 
construed. 

We  think  the  contract  such  as  the  board  had  the  power  to 
make,  that  it  does  not  contravene  public  policy,  that  it  is 
valid  and  binding,  and  that  it  can  only  be  rescinded  for  cause, 
or  by  consent  of  both  parties. 

The  complaint  alleges  that  the  appellant  acted  ''  without 
cause.''  The  demurrer  admits  this.  The  court  did  not  err 
in  overruling  the  demurrer. 

This  brings  us  to  the  consideration  of  the  questions  raised 
by  the  motion  for  a  new  trial. 

Thirty  reasons  are  assigned  for  a  new  trial.  Counsel,  how- 
ever, only  question  io  argument  the  action  of  the  court  in 
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giving  instructions  numbered  7  and  9,  and  in  refijsing  to  ad- 
mit certain  testimony  of  two  witnesses. 

They  also  argue  that  the  verdict  is  not  sustained  by  suf- 
ficient evidence. 

The  defence  was  upon  the  ground  that  the  appellee  had 
violated  the  contract  to  such  an  extent  that  the  appellant  was 
authorized  to  and  did  rescind  it.  Among  the  specific  viola- 
tions of  the  contract  charged  was  the  failure  of  the  appellee 
to  make  to  the  commissioners  the  reports  r,equired  by  the  law, 
and  that  the  appellee  had,  while  acting  as  superintendent^ 
been  a  candidate  for  sheriff,  and,  while  pressing  such  candi- 
dacy, had  neglected  his  duty  as  superintendent. 

The  court,  in  its  sixth  instruction,  charged  the  jury  that 
the  appellee  must  not  only  prove  the  execution  of  the  con- 
tract, but  must  show  full  performance  by  himself,  or  he  could 
not  recover. 

'  The  seventh  instruction  related  to  the  reports  which  he 
was  required  to  make  to  the  board,  and  instructed  the  jury 
that  if  he  had  failed  or  neglected  to  make  such  reports  he 
could  not  recover  unless  they  should  find  from  the  evidence 
that  the  making  of  the  reports  had  been  waived  by  the  ap- 
pellant. They  were  further  instructed  as  to  what  evidence 
tbey  might  consider  in  determining  whether  or  not  the  board 
had  waived  the  making  of  such  reports.  We  see  no  error 
in  this.  The  reports  are  required  for  the  information  of  the 
board,  and  we  see  no  reason  why  it  has  not  the  power  to 
waive  them.  The  propriety  or  expediency  of  such  waiver 
is  a  matter  we  need  not  here  consider.  The  members  of  the 
board  are,  however,  required  to  exercise  a  personal  supervis- 
ion over  the  poor  farm  and  asylum,  and  to  make  personal 
inspections.  The  reports  are  intended  to  furnish  them  ad-* 
ditional  information  upon  certain  matters,  and  we  think  if 
they  see  fit  to  waive  making  them,  and  actually  do  so,  they 
can  not  afterward  rescind  the  contract  upon  that  ground. 

By  the  ninth  instruction  the  court  charged  the  jury  that 
if  they  found  from  the  evidence  that  during  the  year  1886 
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the  appellee  was  a  candidate  for  sheriff,  but  that  before  be 
became  a  candidate  the  board  in  regular  session,  or  a  major- 
ity of  its  members,  consented  to  such  candidacy,  and  that 
while  a  candidate  he  still  '^  kept  supervision  and  control  of 
the  management  and  superintendenoy  of  the  said  poor  farm 
and  asylum  under  the  supervision  and  direction  of  the  board 
of  commissioners,  and  that  he  caused  the  work  to  be  done 
at  his  own  expense,  and  the  county,  nor  the  asylum,  nor  th^ 
paupers,  nor  poor  farm  suffered  damage  thereby.  Such  loss 
of  time  on  his  part  would  not  be  such  a  breach  of  his  con- 
tract as  would  justify  the  board  of  commissioners  in  rescind- 
ing the  contract  and  discharging  the  plaintiff  from  his  said 
employment."     This  instruction  is  not  erroneous. 

While  George  H.  Barnett,  one  of  the  commissioners,  was 
testifying  as  a  witness  the  appellant  sought  to  prove  by  him 
that  when  he  visited  the  asylum  for  the  purpose  of  inspec- 
tion some  of  the  paupers  complained  to  him  of  their  treat- 
metit.  It  was  not  claimed  that  the  appellee  was  present  or 
heard  the  complaints.  The  court  rightfully  excluded  the 
testimony.  It  was  competent  to  prove  any  fact  showing  neg- 
lect of  duty  or  violation  of  the  contract  by  th^appellee,  but 
such  evidence  as  was  here  offered  would  be  mere  hearsay  and 
would  have  no  tendency  to  prove  the  fact  of  improper  treat- 
ment. 

The  appellant  also  offered  to  prove  by  this  witness  and 
another  how  much  wheat  would  in  their  opinion  be  required 
to  properly  ^' bread''  the  inmates  of  the  asylum,  including 
the  family  of  the  superintendent.  The  court  did  not  err  in 
excluding  this  testimony. 

While  the  evidence  is  upon  many  points  conflicting,  there 
is  much  evidence  tending  to  sustain  the  verdict  in  every  ma- 
terial particular.  The  jury  and  the  court  below  having 
weighed  it  and  decided  favorably  to  the  appellee,  we  can 
not  disturb  the  verdict  upon  the  weight  of  the  evidence. 

Judgment  affiitned. 

Filed  Dec.  1. 
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Lillie  v.  Tbentman. 

P&ACIICB. — Law  of  the  Oau. — The  principles  of  law  established  oo  a  for- 
mer appeal,  so  far  as  applicable,  remain  the  law  of  the  case  on  a  second 
or  other  appeal,  and  through  all  of  the  subsequent  steps  tajl^en  in  said 
130     161  cause,  and  must  be  followed,  whether  right  or  wrong. 

166     70|  Same. — RuU  as  to  Pleading  on  Second  Appead.— Where  the  sufficiency  of  a 

pleading  has  been  passed  upon  by  the  Supreme  Court,  that  ruling  will 
be  followed  on  a  second  or  other  appeal,  unless  such  pleading  has  been 
amended  so  that  its  character  is  materially  changed. 

Pleading. — Reply  to  Plea  cf  PayvMnt^  AdmiUing  that  Part  Was  Paid. — To 
plea  of  payment  in  full,  a  reply  admitting  a  part  payment  and  aver- 
ring that  no  more  was  paid  is  sufficient. 

Special  Judge. — Objection  to.  Delay  in  Making. — When  a  judge  has  been 
called  or  an  attorney  appointed  to  try  a  cause,  and  no  objection  is  made 
to  the  call  or  his  appointment  at  the  time,  or  to  his  sitting  in  the  cause 
at  the  time  he  assumes  jurisdiction,  all  objections  to  the  regularity  of 
such  appointment  are  waived. 

From  the  Allen  Circuit  Court. 

J3,  8.  Bobertaon  and  R.  Lowryy  for  appellant. 

J.  Morris^  J.  M.  Barrett  and  W.  G,  Colerick,  for  appellee. 

• 

MiLLEBy  J. — Appellant's  counsel  state  the  points  he  de- 
sires this  court  to  pass  upon  in  these  words : 

^^FirsL  Was  the  action  of  the  court  correct  in  sustaining 
the  plaintiff's  demurrer  to  the  amended  second  paragraph  of 
the  defendant's  answer? 

*^ Second.  Did  the  court  err  in  overruling  the  defendant's 
demurrer  to  the  plaintiff's  reply  to  the  first  and  third  para- 
graphs of  the  defendant's  answer  ? 

^^  Third.  Had  the  Hon.  A.  A.  Chapin,  assuming  to  act  as 
special  judge^  authority  to  proceed  with  and  try  the  cause  as 
such  judge  over  the  objection  of  the  defendant^  and  over  his 
motion  to  remand  the  cause  to  the  cognizance  of  the  regular 
judge  of  the  court?" 

Upon  a  former  appeal  of  this  case  the  judgment  of  the 
court  was  reversed  in  order  that  the  cause  might  be  tried  in 
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accordance  with  the  principles  of  law  therein  indicated. 
Trefdman  v.  Fletcher,  100  Ind.  105. 

The  principles  of  law  established  on  the  former  appeal,  so 
&r  as  applicable,  remain  the  law  of  this  case  throagh  all  of 
its  subsequent  stages,  and  must  be  adhered  to,  whether  right 
or  wrong,  not  only  in  the  trial  court,  but  in  this  court,  on  a 
second,  or  any  subsequent  appeal.  Mcuon  v.  Burk,  120  Ind. 
40f ;  McOormict,  etc.,  Co.  v.  Gray,  114  Ind.  340 ;  PiUtburgh, 
etc. J  R.  W.  Oo.  V.  Hixan,  110  Ind.  225 ;  Fargerson  v.  Smith, 
104  Ind.  246;  Janes  y.  Castwr,  96  Ind.  307;  Anderstm  v. 
Kramer,  93  Ind.  170 ;  Board,  etc.,  v.  Indianapolis,  etc.,  R. 
W.  Co.,  89  Ind.  101 ;  Gerber  v.  Friday,  87  Ind.  366 ;  Board, 
etc.,  V.  Jameson,  86  Ind.  154  ;*  Braden  v.  Graves,  85  Ind. 
92 ;  Richmond,  etc.,  R.  R.  Oo.  v.  Reed,  83  Ind.  9 ;  Dodge  v. 
Gaylord,  53  Ind.  365. 

Where  the  sufficiency  of  a  pleading  has  been  passed  upon 
by  this  court,  that  ruling  will  be  adhered  to  on  a  second  ap- 
peal, unless  the  same  has  been  amended  so  as  to  materially 
change  its  character.  Oity  of  Logansport  v.  Humphrey,  106 
Ind.  146 ;  Richfnond,  etc.',  R.  R.  Go.  v.  Reed, supra. 

This  court,  on  the  former  appeal,  having  held  the  second 
paragraph  of  the  separate  answer  of  Lillie  bad  on  demurrer, 
we  are  to  determine  whether  the  appellant  has  by  his  amend- 
ment so  changed  the  character  of  the  pleading  as  to  free  it 
from  the  infirmities  it  then  contained.  Bliss  v.  Douch,  110 
Ind.  296. 

The  objections  to  the  pleading  as  a  defence,  as  stated  in  the 
opinion  of  the  court,  are  twofold : 

1.  That  the  agreement  that  Trentman  should  give  Fletcher, 
who  was  the  principal  in  the  note  sued  on,  '^  further  credit 
for  such  goods  as  he,  Fletcher,  should  need  to  carry  on  said 
business,'^  is  too  vague,  indefinite  and  uncertain  to  be  the 
basis  of  a  contract  between  the  surety  and  Trentman. 

2.  The  note,  which  called  for  the  payment  of  a  definite 
sum  of  money  at  a  time  fixed  by  Fletcher  and  Lillie,  was  by 

Vol.  130.— 2 
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the  terms  of  this  oral  agreement  to  be  paid  bj  Fletcher  from 
time  to  time  '^  until  said  note  was  paid  and  satisfied/'  Thi» 
was  a  variance  of  its  terms. 

By  the  amendments  made  to  the  answer,  after  its  return 
from  this  court,  its  character  was  changed  from  a  plea  of  pay- 
ment to  a  plea  of  failure  of  consideration  ;  also,  referring  to 
the  payments  to  be  made  by  Fletcher  and  credits  to  be  made  - 
on  the  note,  the  words  '^  from  time  to  time ''  contained  in  the 
original  answer  are  omitted  from  the  answer  as  amended. 

We  are  of  the  opinion  that  by  this  amendment  the  objec- 
tion that  the  agreement  between  the  appellant  and  Trent- 
man  was  a  variance  from  the  terms  of  the  note  in  suit  is  ob* 
viated. 

If  there  was  no  variance  between  the  terms  of  the  con- 
tract declared  upon  in  the  answer  and  that  evidenced  by  the 
note,  it  was  immaterial  whether  the  former  contract  was  in 
writing  or  rested  in  parol. 

So  far  as  we  have  been  able  to  discover,  no  effort  has  been 
made  to  so  amend  this  paragraph  of  answer  as  to  remove  the 
objection  pointed  out  in  the  opinion  of  the  court  on  the 
former  appeal,  to  the  effect  that  the  agreement  was  *^  too 
vague,  indefinite  and  uncertain  to  be  the  basis  of  any  con- 
tract," and,  therefore,  insufficient  to  support  the  promise  re-  . 
lied  upon. 

This  court  having  held  that  the  agreement  was  without 
consideration,  and  no  amendment  having  been  made  that  _ 
obviated  that  infirmity,  the  court  did  not  err  in  sustaining 
the  demurrer  to  the  second  paragraph  of  the  amended  an* 
swer. 

The  next  question  presented  is  the  action  of  the  court  in 
overruling  the  demurrer  to  the  reply  to  the  first  and  second 
paragraphs  of  answer. 

The  first  paragraph  of  answer  is  set  out  in  the  opinion  in 
Trentman  v.  Metcher,  supra  (106),  and  it  is  said  in  thatopin-* 
ion :    ''  Treating  all  that  is  said  about  the  agreement  upon 
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which  Lillie  signed  the  note  as  surplnsage,  the  first  para- 
graph can  be  held  good  as  a  plea  of  payment/' 

The  third  paragraph  of  answer  avers  that  the  defendant  ex- 
ecuted the  not«  as  the  surety  of  his  co-defendant^  Fletcher^ 
and  says  that  before  the  Commencement  of  the  suit  the  note 
was  fully  paid  and  satisfied. 

The  reply  is  as  follows  :  ^*  The  plaintiff,  for  replication  to 
the  first  and  third  paragraphs  of  the  separate  answer  of  the 
defendant  Lillie,  says  that  he  admits  that  the  defendant  paid 
on  said  note  the  sum  of  twelve  hundred  and  twenty  dollars 
and  eighty  cents ;  that  said  sum  was  paid  to  the  plaintiff  by 
said  Fletcher,  pursuant  to  an  entry  made  by  the  plaintiff  at 
the  time  of  the  execution  of  said  note  in  the  pass-book  of 
Mid  Fletcher,  in  these  words :  'Aug.  27.  Note  for  (3,299.55, 
signed  *'  C.  C.  Fletcher  &  James  Lillie.^'  All  money  Cr.  here 
to  be  applied  on  this  note.' 

''  That  all  the  credits  entered  in  said  pass-book  amounted 
to  said  sum  of  $1,220.80,  and  no  more;  that  all  sums  other 
than  the  above  sum  of  $1,220.80  received  by  the  plaintiff 
from  the  defendants,  or  either  of  them,  after  the  execution 
of  said  note,  were  received  by  him  on  the  separate  indebted- 
ness  of  said  Fletcher  to  the  plaintiff,  and  not  on  said  note. 
Wherefore  the  plaintiff  demands  judgment." 

Rejecting  a  considerable  portion  of  the  reply  as  surplus- 
age, we  have  left  an  admission  of  the  payment  of  $1,220.80, 
and  an  averment  that  no  more  was  paid  on  the  note.  This 
was  sufficient  to  meet  the  allegations  of  payment  contained 
in  the  answers,  and  made  the  reply  good  on  demurrer. 

The  remaining  point  argued  by  counsel  for  the  appellant 
relates  to  the  jurisdiction  of  the  special  judge  called  to  try 
the  case  to  finally  dispose  of  the  case,  after  the  defendant 
had  asked  to  have  it  remanded  to  the  regular  judge  of  the 
court. 

The  transcript  informs  as  that  on  the  Ist  day  of  October, 
1888,  this  entry  was  made  in  the  order-book  of  the  court: 

''  Come  the  parties,  and  the  presiding  judge  being  of  coon* 


20  SUPREME  COURT  OF  INDIANA, 

Lillie  V.  Trentman. 

sel  for  defendant^  and  disqualified  to  try  said  cause,  Hon.  A. 
A.  Chapin,  judge  of  the  superior  court  of  Allen  county,  is 
called  to  try  said  cause.'' 

The  next  entry  in  the  cause  shows  that  the  special  judge 
appeared,  assumed  jurisdiction,  and  proceeded  to  make  up 
the  issues. 

No  objection  was  made  to  the  action  of  the  regular  judge 
in  calling  a  special  judge  to  try  the  cause,  nor  to  the  special 
judge  taking  jurisdiction  of  the  same,  until  the  26th  day  of 
April,  1889,  when  a  jury  was  in  the  box  empanelled  to  try 
the  cause,  upon  issues  which  had  been  made  before  the  same 
special  judge,  when  a  motion  was  made  to  remand  the  cause 
to  the  regular  judge. 

The  record  shows  that  the  appellant  had  appeared  before 
the  special  judge  and  filed  pleadings,  presented  motions,  ar- 
gued questions  of  law,  and  presented  bills  of  exceptions,  and 
had  the  same  signed  by  him. 

The  motion  to  remand  the  cause  alleged  simply  a  want  of 
jurisdiction  in  the  special  judge  to  proceed  further.  In  the 
brief  of  counsel  this  want  of  jurisdiction  is  said  to  have  been 
occasioned  by  the  failure  of  the  regular  judge  to  make  out 
an  appointment  of  the  special  judge  in  writing,  and  because 
no  affidavit  was  filed  for  a  change  of  venue  from  the  regular 
judge. 

It  was  not  only  the  privilege,  but  the  duty,  of  the  regular 
judge  to  refuse  to  sit  as  judge  in  the  hearing  of  a  cause  in 
which  he  had  been  of  counsel  for  one  of  the  parties,  and  to 
make  provisions  for  the  hearing  of  the  cause  by  some  com- 
petent person.  It  is  not  necessary  for  such  judge  to  wait  for 
some  one  to  inform  him  of  a  fact  of  which  he  has  as  much 
knowledge  as  the  affiant.     Joyce  v.  Whitney^  57  Ind.  650. 

It  is  probable  that  we  might  presume  that  the  appoint- 
ment of  the  special  judge  was  properly  and  legally  made 
(Bartley  v.  Phillips,  114  Ind.  189),  but  we  do  not  care  to 
put  our  decision  on  that  ground. 

What  we  do  decide,  is,  that  when  a  judge  has  been  called. 
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or  an  attorney  has  been  appointed  to  try  a  cause,  as  provided 
in  section  415,  B.  S.  1881,  and  no  objection  is  mi^de  to  Iiis 
appointment  at  the  time,  or  to  his  sitting  in  the  cause  at 
the  time  he  assumes  jurisdiction,  all  objections  to  the  rega- 
larity  of  such  appointment  shall  be  deemed  waived. 

A  practice  that  would  permit  a  party  litigant  to  proceed 
ibr  months  before  a  de  facto  judge,  to  make  issues,  and  obtain 
rulings  upon  legal  questions  involved  in  the  controversy,  and 
then,  if  not  satisfied  with  some  of  his  rulings,  or  not  disposed 
to  go  into  trial,  when  the  cause  is  ready  for  trial,  to  be  able, 
in  a  moment,  to  arrest  proceedings,  and  oust  the  jurisdiction 
of  the  judge,  can  not  be  tolerated.  The  whole  tendency  of 
all  the  later  cases  in  this  court  has  been  in  the  direction  of 
requiring  such  objections  to  be  promptly  made,  and  to  hold 
that,  if  not  made  promptly,  they  are  to  be  deemed  waived. 
Qreemoood  v.  State,  116  Ind.  485  ;  Bowen  v.  Swander,  121 
Ind.  164;  LiMeton  v.  Smith,  119  Ind.  230;  BaHley  v.  Phil" 
lips,  114  Ind.  189;  Schlungger  v.  Staie,  113  Ind.  295;  Car- 
gar  V.  Fee,  119  Ind.  536;  Smurr  v.  State,  105  Ind.  125; 
Board,  etc.,  v.  Courtney,  105  Ind.  311. 

Judgment  affirmed. 

FUed  Dec  10, 1891. 


No.  15,861.  IIJ} 

The  HooexEB  Stone  Company  et  al.  v.  Malott  et  al. 

Way.— Die  hy  JSroiiigen,^  IHvenion  of  [/««.— The  grant  of  the  right  to 
transport  Btone  from  a  designated  tract  of  land  over  a  certain  tract 
owned  by  the  grantor,  can  not  be  used  with  the  permission  of  the 
grantee  by  a  third  person  for  the  purpose  of  carrying  stone  quarried  in 
another  tract  of  land. 

PiiBAniKG.— iii&pa^ions  of  Ownenkip,^Svffieieney  a$  to.— Idee  opinion. 

From  the  Lawrence  Circuit  Court. 

If.  F.  Dunn  and  (?.  G.  Dunn,  for  appellants. 
N.  Crook  and  /.  E.  Boruff,  for  appellees. 
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Olds,  J. — ^The  facts  as  found  by  the  court  in  this  cause 
are,  in  substance,  as  follows : 

On  the  19th  day  of  December,  1883,  the  appellees,  Josie 
F.  Malott  and  John  E/  Malott,  and  the  appellant  William 
E.  Malott  were  the  owners  of  the  southeast  quarter  of  the 
southeast  quarter  of  section  33,  township  6  north,  range  1 
west,  in  Lawrence  county,  Indiana ;  also  other  lands  inter- 
vening between  said  tiract  in  section  34,  same  township 
and  range,  and  the  Louisville,  New  Albany  and  Chicago 
railroad,  which  ran  through  said  section  34.  On  said  day 
they  sold  and  conveyed  to  the  appellant  the  Hoosier  Stone 
Company,  in  consideration,of  $3,000,  by  warranty  deed,  said 
first-described  forty-acre  tract  of  land,  together  with  a  right 
of  way  for  a  railwaj  switch  ttack  from  the  line  of  said  rail- 
road over  the  said  lands  of  the  appellees  and  said  William 
E.  Malott,  in  said  section  34,  to  said  forty-acre  tract  conveyed 
as  aforesaid,  and  pursuant  thereto  put  said  Hoosier  Stone 
Company  in  possession  thereof.  The  Hoosier  Stone  Com- 
pany constructed  a  railroad  switch  from  said  railroad  to  said 
forty-acre  tract  so  conveyed  to  it,  which  it  has  since  used  in 
conveying  its  stone  quarried  on  said  forty-acre  tract  to  said 
railroad,  and  over  which  said  switch  said  railroad  company 
has  conveyed  its  cars  in  transporting  said  stone  so  quarried 
on  said  forty  acres,  at  the  instance  of  said  Hoosier  Stone 
Company.  On  the  1st  of  February,  1889,  the  Hoosier  Stone 
Company,  without  the  knowledge  or  consent  of  appellees, 
and  for  a  valuable  consideration,  subleased  ai^d  conveyed 
to  appellants  Gilbert  and  Henry  Perry,  Frederick,  William 
and  Sarah  Mathews  and  Phillip  N.  Buskirk  the  right  to  pass 
over  and  use  said  switch  and  way  and  to  transport  their 
stone  over  the  same,  said  parties  being  engaged  in  quarrying 
stone  in  considerable  quantities  on  lands  of  their  own  adja- 
cent to  said  forty-acre  tract  so  sold  to  the  Hoosier  Stone 
Company,  and  the  sublessees  have  ever  since,  almost  daily, 
had  their  stone  conveyed  over  said  switch  by  means  of  loco- 
motives and  cars  of  the  Louisville,  New  Albany  and  Chicago 
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Bailroad  Cbrnpany,  and  they  claim  the  legal  rights  by  teason 
of  the  facts  aforesaid,  to  continue  so  to  do,  and  the  Hoosier 
Stone  Company  claims  the  right  to  sublease  said  right  of 
way,  and  denies  the  right  of  the  railroad  to  run  over  said 
switch,  except  as  licensed  so  to  do  by  said  Hoosier  Stone 
Company. 

The  appellees  filed  their  complaint  in  this  action,  alleging^ 
the  facts  in  detail,  and  describing  the  land,  asking  that  the 
lessees  of  the  stone  company  be  perpetually  enjoined  from 
the  further  use  of  the  switch  and  right  of  way,  and  for  dam- 
ages. ^ 

The  appellants  demurred  to  the  compl&int.  The  demur- 
rer was  overruled,  and  exceptions  were  reserved,  and  this 
ruling  is  the  first  error  assigned  and  discussed.  It  is  urged 
by  counsel  for  the  appellants  that  the  complaint  ianot  suffi- 
cient, for  the  reason  that  it  does  not  allege  that  the  appellees 
were  the  owners  of  the  land  at  the  time  suit  was  com- 
menced, but  no  authorities  are  cited  in  support  of  this  con- 
tention. It  alleges  the  ownership  of  the  land  at  the  time  of 
the  conveyance  of  the  forty  acres  and  the  right  of  way  to 
the  appellant  the  Hoosier  Stone  Company,  and  the  convey- 
ance of  the  same  to  the  company  ;  that  the  same  was  granted 
for  the  purpose  of  permitting  said  company  to  convey  the 
products  of  their  stone  quarry  on  said  forty  apres  to  the  rail- 
road, and  for  no  other  purpose;  the  subletting  of  the  same 
to  the  other  appellants,  and  denies  the  right  of  the  company 
to  sublease  the  same.  We  think  the  complaint  sufficient  to 
withstand  a  demurrer. 

The  next  alleged  error  complained  of  is  the  sustaining  of 
appellees^  demurrer  to  the  second  paragraph  of  appellants' 
answer.  The  first  paragraph  is  a  general  denial.  The  sec* 
end  paragraph  alleges  that  the  appellant  the  Hoosier  Stone 
Company  holds  title  to  said  way  by  warranty  deed  from 
the  appellees  and  William  E.  Malott,  and  the  use  of  the  way 
by  the  other  appellants  is  by  its  authority  and  by  virtue  of 
the  stone  company's  right  to  the  way.     This  presents  the 
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principal  question  in  the  case,  as  to  what  rights  the  stone 
company  acquired  by  the  conveyance  of  the  way,  and  what 
it  may  be  used  for  and  by  whom.  The  complaint  sets  out 
the  conveyance,  and  the  answer  alleges  the  conveyance,  and 
claims  a  right  on  the  part  of  the  cotnpany  to  use  the  way 
itself,  and  to  authorize  a  general  use  of  it  by  others  to  con- 
vey the  products  of  their  stone  quarries  upon  other  lands 
than  the  forty  acres  so  conveyed  to  the  stone  company* 
Private  ways  are  either  appendant  or  in  gross.  Ways  ap- 
pendant are  incident  to  an  estate;  they  inhere  in  the  land,  con- 
cern the  premises,  and  pertain  to  its  enjoyment,  and  pass 
with  the  land.  "Virays  in  gross  attach  to  and  vest  the  right  in 
the  person  to  whom  granted.  Alley  v.  Carleton,  94  Am.  Dec* 
260;  Davidson  v.  Nicholson,  59  Ind.  411 ;  Moore  v."  Orose,, 
43  Ind.  30;  Sanxay  v.  Hunger^  42  Ind.  44;  Fankboner  v.. 
Corder,  127  Ind.  164;  Harding  v.  Oowgar,  127  Ind.  245^ 
Ways  in  gross  can  not  be  assigned  or  granted  to  another. 

The  conveyance  in  this  case  by  warranty  deed  conveyed 
the  forty  acres  of  land,  and  with  it  designated  also  a  right 
of  way  for  a  railway  switch  across  other  lands  to  the  Louis- 
ville, New  Albany  and  Chicago  Bailroad.  No  separate  con- 
sideration was  stipulated  for  the  way.  The  consideration  for 
the  forty  acres  and  the  way  was  in  gross.  It  constituted  ft 
grant  of  the  forty  acres  and  a  way  across  the  other  land  from 
such  tract  to  the  railroad.  It  was  a  grant  of  a  way  apoend- 
ant,  and  is  incident  to  the  estate  of  the  company  in  the  forty 
acres.  It  inheres  in  the  land,  and  concerns  the  premises,  and 
pertains  to  the  enjoyment  of  the  same. 

It  is  held  that  where  land  is  granted  with  a  right  of  way,, 
that  right  is  appurtenant  to  every  part  of  the  land  thereafter 
granted.     Watson  v.  Bioren,  7  Am.  Dec.  617. 

The  way  is  granted  for  the  benefit  of  the  particular  land^ 
and  its  use  is  limited  to  use  in  connection  with  the  enjoyment 
of  such  land.  Such  a  way  can  not  be  converted  into  a  pub- 
lic way  without  the  consent  of  the  grantors,  and  the  grantors 
have  the  right  to  rely  on  its  use  being  limited  to  the  purpose 
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for  which  it  is  granted ;  or,  in  other  words,  its  legal  use,  and 
can  prevent  the  use  of  the  way  for  purposes  not  authorized. 

If,  as  contended  by  the  appellants,  the  Hoosier  Stone  Com- 
pany has  the  right  to  sublease  or  to  permit  the  use  of  it  by 
its  co-appellants  for  the  transportation  of  the  products  of 
their  stone  quarry  situate  upon  other  lands,  it  may  extend 
such  use  to  others,  or  permit  its  use  for  general  public  traffic* 
This  would  be  entirely  inconsistent  with  the  rule  of  law  gov- 
erning the  use  of  private  ways. 

The  appellants  also  contend  the  court  erred  in  sustaining 
the  appellees'  demurrer  to  the  third  paragraph  of  appellants' 
ans>.cr. 

Thi^  paragraph  attempts  to  plead  an  estoppel,  by  alleging 
that  the  sublessees  had  expended  a  large  sum  of  money  in  con- 
structing and  extending  the  switch  from  its  terminria  on  the 
lands  of  the  Hoosier  Stone  Company  to  their  quarry  on  ad- 
jacent lands,  and  that  the  appellees  had  knowledge  of  the 
doing  of  the  work  and  expending  of  the  money,  and  alleges 
that  the  stone  company  at  the  time  had  a  warranty  deed  for 
the  way,  and  had  taken  possession  of  the  sape  under  the 
deed.  The  construction  of  the  switch  across  the  way  over 
the  forty-acre  tract  owned  by  the  stone  company  was  proper 
use  of  it.  The  appellees  had  no  right  to  stop  or  interfere 
with  its  construction.  It  is  not  shown  that  they  did  any  act, 
or  i^  any  way  authorized  the  construction  of  the  same  be- 
yond and  over  the  lands  of  the  other  appellants ;  and,  indeed, 
appellees  had  no  right  to  interfere  with  its  construction  if 
they  had  knowledge  of  it. 

The  appellants  show  by  the  averments  of  the  answer  that 
they  had  knowledge  of  the  warranty  deed  to  the  stone  com- 
pany, and  they  were  bound  to  take  knowledge  of  the  legal 
effect  of  the  same,  and  the  rights  of  the  stone  company  un« 
der  it.  The  facts  pleaded  fall  far  short  of  a  good  plea  in  es- 
toppel.    First  Natn  Bank  v.  Williams,  126  Ind.  423. 

The  only  remaining  question  presented  arises  on  the  ex- 
ceptions to  the  conclusions  of  law,  but  what  we  have  said  iu 
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passing  upon  the  question  presented  by  the  ruling  on  the 
demurrer  to  the  second  paragraph  of  answer  fully  disposes 
of  the  questions  presented  by  the  exceptions  to  the  conola- 
aions  of  law,  for  if  the  appellant  the  Hoosier  Stone  Com- 
pany had  no  right  to  sublet  and  authorize  the  use  of  the 
way  by  adjacent  land-owners  to  transport  the  stone  from  their 
quarries,  then  the  conclusions  of  law  stated  by  the  court  are 
correct. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Dec.  10, 1891. 
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No.  16,079. 

Vandyne  V.  Xhe  State. 

New  TRUOs.-'Newly'Dvicavered  Evidence.— Affidami  o/  WUnuB  Musi  6elW* 
dueed. — Defendant  in  OuMody  no  Exetue. — On  a  motion  for  a  new  trial  be- 
cause of  newly-discoTcred  evidence,  the  affidavit  of  the  witness  who 
will  testify  as  alleged  must.be  produced,  and  it  is  no  excuse  that  the 
party  moving  for  the  new  trial  is  in  custody. 

Judgment. — Arretib  of. — ^The  fact  that  the  number  on  the  indictment  and 
the  number  of  the  cause  are  different  is  not  sufficient  to  authorize  the 
arrest  of  the  judgment,  if  the  record  show  that  all  the  proceedings  sub- 
sequent to  the  return  made  by  the  grand  jury  were  had  on  the  indict- 
ment thus  returned. 

From  the  Wabash  Circuit  Court. 

C  E.  Oowgill,  H.  B.  Shively  and  H.  C  Pettit^  for  appel- 
lant. 

A,  O,  Smith,  Attorney  General,  for  the  State. 

• 
OOPPEY,  J. — This  was  a  prosecution  by  the  State  against 

the  appellant  on  a  charge  of  petit  larceny.  A  trial  by  jury 
resulted  in  a  verdict  finding  the  defendant  guilty  ascharged, 
upon  which  the  court,  over  a  motion  for  a  new  trial,  ren- 
dered judgment. 
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Two  errors  are  assigned : 

First.  That  the  court  erred  in  overruling  the  appellant's 
motion  for  a  new  trial ;  and, 

Second,  That  the  court  erred  in  overruling  the  appellant's 
motion  in  arrest  of  judgment. 

The  only  matter  relied  upon  for  a  new  trial  was  newly-dis* 
covered  evidence.  The  motion  was  supported  by  the  affi- 
davit of  the  appellant  alone ;  no  affidavits  of  the  witnesses 
whose  evidence  had  been  discovered  being  filed,  and  no  ex- 
cuse for  not  filing  them  given. 

There  was  no  error  in  overruling  the  motion. 

Shipman  v.  StcUe,  38  Ind.  649  ;  Quinn  v.  StaU,  123  Ind.  59. 

In  the  latter  case  cited  it  was  said  by  this  court :  ''  It  is 
well  settled  that  the  affidavit  of  the  witness,  which  the  party 
alleges  he  has  discovered,  must  be  filed.''  The  fact  that  the  de- 
fendant is  in  custody  is  no  excuse  for  not  filing  such  affidavits, 
as  they  may  be  procured  without  his  personal  attendance. 

The  motion  in  lirrest  of  judgment  is  based  upon  the  fact 
that  the  indictment  when  returned  was  numbered  654,  while 
the  subsequent  proceedings  were  had  in  a  cause  numbered 
353.  It  is  contended  by  the  appellant  that  it  does  not,  for 
this  reason,  appear  that  the  grand  jury  returned  an  indict-  ' 
ment  against  him  into  open  court. 

The  case  of  MergerUheim  v.  State^  107  Ind.  667,  seems 
to  be  decisive  of  the  question  here  presented.     In  that  case 
this  court  said :     *^  That  the  number  on  the  indictment  and  ' 
the  number  of  the  cause  were  different,  is  immaterial." 

The  record  in  this  case  contains  the  indictment  returned 
by  the  grand  jury  numbered  654.  When  docketed  the  cause 
seems  to  have  been  numbered  853,  but  the  evidence  in  the 
cause,  as  well  as  all  the  proceedings  subsequent  to  the  return 
made  by  the  grand  jury,  shows  that  such  proceedings  were 
had  on  the  indictment  before  us. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Dec.  9, 1891. 
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No.  15,440. 

Teeter  v.  Newoom. 

Mabbied  Woman. — InMNie  Hice^asid. — Gmveyonee  ofSeparoU  Dr<fperty. — By 
the  act  of  March  11th,  1861  (1  B.  S.  1876,  p.  565),  a  married  woman 
whose  husband  is  insane  may  make  a  yalid  deed  of  eonyeyance  of  her 
separate  property. 

From  the  Wayne  Circuit  Court. 

J3.  F.  Mason  and  T.  J.  Study,  for  appellant. 

/.  F.  Kibbey,  H.  G.  Fox  and  J.  F.  Robhinsj  for  appellee. 

Millek,  J.T-One  Rebecca  Halderman,  who  was  the  owner, 
in  her  own  right,  of  a  tract  of  land,  sold  for  its  full  value 
and  conveyed  the  laud  by  a  general  warranty  deed  to  the 
appellee,  her  husband  not  joining  in  the  deed. 

At  the  time  of  the  conveyance  her  husband  was  insane, 
and  so  remained  until  his  death. 

After  the  death  of  the  husband,  his  widow  conveyed  the 
land  to  the  appellant,  her  daughter,  who  brings  this  action 
to  recover  the  land. 

If  the  conveyance  made  by  Rebecca  Halderman  to  the 
appellee,  her  husband  not  joining,  was  a  valid  conveyance, 
her  subsequent  grantee  acquired  no  title,  and  can  not  recover 
the  land. 

Rebecca  Halderman  being  a  married  woman,  her  convey- 
*  ancc  to  the  appellee  was  absolutely  void,  unless  some  en- 
abling statute  authorized  her  to  convey,  without  her  husband 
joining  in  the  conveyance.  Shumaker  v.  Johnson,  36  Ind. 
33 ;  Behler  v.  Weybum,  59  Ind.  143 ;  Suman  v.  SpringcUe, 
67  Ind.  115. 

The  solution  of  this  question  depends  upon  the  construc- 
tion to  be  given  to  an  act  of  the  General  Assembly,  then  in 
force,  which  is  as  follows : 

'^An  act  to  Enlarge  the  legal  capacity  of  married  woman 
whose  husbands  are  insane,  and  to  enable  them  to  contract 
as  if  they  were  unmarried.''     Approved  March  11th,  1861. 
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*^  Section  1.   Be  it  enacted  by  the  General  Assembly  of  the 

State  of  Indiana,  That  all  married  women,  or  those  who 

■ 

may  be  hereafter  married,  whose  husbands  are,  or  may  be 
insane,  are  during  the  continuance  of  such  insanity,  hereby 
enabled  and  authorized  to  make  and  execute  all  such  con- 
tracts, and  to  be  contracted  with,  in  relation  to  their  separate 
property^  as  they  could  if  they  were  unmarried,  and  they 
may  sue  and  be  sued  thereon  as  if  they  were  sole.'* 

The  question  we  are  to  determine  is  this :  Is  the  making 
of  a  deed  of  convejiance  for  her  separate 'property  one  of 
the  contracts  which  this  act  authorizes  a  married  woman  to 
make? 

In  Shin  v.  Bo$art,  72  Ind.  105,  it  was  held  that  this  act 
enabled  a  married  woman  \^^08e  husband  was  insane  to  exe- 
cute a  mortgage  on  her  separate  real  estate  without  being 
joined  by  her  husband.   In  the  opinion  this  language  is  used : 

''  The  object  intended  to  be  accomplished  by  the  statute  is 
obvious,  and  the  wisdom  of  such  an  enactment  very  manifest. 
The  reason  the  law  has  always  required  that  married 
women  should  only  contract  with  the  consent  of,  and  in 
conjunction  with,  the  husband,  is,  that  the  advice,  experience 
and  business  knowledge  of  the  latter  should  be  used  for  the 
benefit  of  the  wife,  and  to  prevent  her  from  being  drawn  into 
contracts  prejudicial  to  her  interests.  This  reason  can  not 
apply  where  the  reasoning  powers  of  the  husband  are  over- 
thrown by  disease,  and  where,  so  far  from  being  capable  of 
giving  advice,  he  is  incapable  of  thinking  natural  thoughts.^' 

This  reasoning  applies  with  as  much  force  to  the  making 
of  a  deed  as  a  mortgage. 

We  are  unable  to  conceive  of  any  good  reason  why  the  law« 
making  power  should  have  given  married  women,  whose 
husbands  were  insane,  power  to  encumber  or  make  contracts 
that  might  result  in  the  alienation  of  their  separate  prop* 
erty,  and  yet  withhold  from  them  power  to  make  such  ali- 
enation by  a  direct  and  inexpensive  method. 

Nothing,  either  in  the  reason  for  the  enactment  of  the 
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law,  or  in  the  language  used  in  the  aot^  indicates  an  inten- 
tion to  make  this  discrimination.  A  deed  of  conveyance  is 
as  much  a  contract  in  relation  to  their  separate  property  as 
a  mortgage  of  the  same. 

The  language  used  both  in  the  title  and  in  the  body  of  the 
act,  indicates  an  intention^  so-  far  as  their  separate  property 
is  concerned,  to  entirely  remove  their  disabilities,  and  enable 
them  to  contract  as  fully  as  if  they  were  unmarried. 

We  are  unable  to  agree  with  counsel  in  the  position  as- 
sumed by  them,  that  this  act  simply  peimitted  married  wo- 
men, whose  husbands  were  insabe,  to  make  contracts  for  the 
improvement  of  their  separate  property,  or  to  encumber  it 
when  necessary  for  its  use  and  enjoyment.  We  find  no  words 
of  limitation  in  the  act  restrictiiig  their  power  to  contract 
generally  and  for  all  purposes. 

It  is  also  contended  that  the  Genei*al  Assembly,  in  the 
enactment  of  the  act  approved  April  9,  1881  (section  5138, 
B.  S.  1881),  indicated  that  it  did  not  construe  the  act  of 
1861  as  giving  power  to  married  women  to  convey  the  fee 
simple.  A  construction  placed  upon  an  act  by  a  Legisla- 
ture convening  twenty  years  after  its  enactment  would  not 
be  of  controlling  weight.  Middleton  v.  Oreeson,  106  Ind. 
18  (28).  But  we  do  not  regard  this  as  a  legislative  construc- 
tion, but  as  a  simple  change  of  the  law  upon  the  subject. 

The  construction  placed  upon  this  act  by  the  circuit  court 
seends  to  be  in  harmony  with  the  letter  of  the  act,  and 
such  as  to  promote  the  object  of  its  enactment,  although  it 
may  prevent  the  appellant  and  her  grantor  recovering  the 
land  while  retaining  the  price  for  which  it  was  sold. 

Judgment  affirmed. 

FUed  Dec.  8, 1891. 
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No.  15,278. 

Sheeks  v.  Erwin  et  al. 

Plbadinq. —  Vagueness, —  Uneetiainty. — Demurrer, — VagueneM  and  ancer^ 
tainty  in  a  pleading  are  not  reached  by  demurrer.  The  remedy  is  by 
motion  to  make  the  pleading  more  certain  or  specific. 

Is jxnstcraott.^ Right  of  Way,  ObatructUm  of. — Damages, — Where  a  right  of 
way  has  been  claimed  and  osed  for  over  twenty  years,  without  intermp- 
tion  or  dispute,  it  can  not  be  closed  against  the  person  acquiring  such 
right  by  pxescriptiou.  An  action  for  damages  would  not  afford  ad- 
equate relief,  and  injunction  is  the  proper  remedy  topretent  an  obstruc- 
tion of  it. 
■» 

From  the  Lawrence  Circuit  Court. 

N.  Orooke  and  J.  H.  Willard,  for  appellant. 
if,  F.  Dunn  and  G.  0.  Dunn,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellees  against 
the  appellant,  in  the  Lawrence  Circuit  Court,  to  enjoin  the 
latter  from  obstructing  an  alleged  private  way.  The  com- 
plaint consists  of  three  paragraphs. 

The  first  paragraph  proceeds  upon  the  theory  that  the 
way  in  question  is  a  public  highway  in  which  the  appellees 
have  a  special  interest  as  a  means  of  ingress  and  egress  to 
and  from  their  lands  described  in  the  complaint. 

The  second  paragraph  proceeds  upon  the  assumption  that 
the  appellees  are  entitled  to  the  way  by  prescription. 

The  third  paragraph  alleges  facts  showing  a  right  of  way 
to  certain  of  the  lands  belonging  to  the  appellees  by  pre- 
scription, to  certain  other  of  their  land  a  right  of  way  of 
necessity,  and  contains  allegations  tending  to  show  that  the 
appellant  is  estopped  from  denying  the  existence  of  such 
right  of  way. 

Various  objections  are  urged  against  the  sufficiency  of  the 
several  paragraphs  of  this  complaint,  but  they  principally 
relate  to  the  vagueness  and  uncertainty  of  its  allegations. 
This  defect  is  not  reached  by  demurrer.     The  remedy  for 
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uncertainty  is  by  motion  to  make  the  pleading  more  specific 
or  certain.     No  such  motion  was  interposed  in  this  case. 

We  think  each  paragraph  states  facts  sufficient  to  entitle 
the  appellees  to  an  injunction  against  the  appellant.  An  ac- 
tion for  damages  in  a  case  like  this  would  not  afibrd  an  ade- 
quate remedy. 

Upon  proper  request  the  court  made  a  special  finding  of 
the  facts  proven  on  the  trial^  and  stated  its  conclusions  of 
law  thereon. 

The  conclusions  of  law  as  to  the  appellee  Lewis  were  ad- 
verse tohim^and,  as  no  question  is  made  here  as  to  the  cor- 
rectness of  this  conclusion^  the  facts^  as  they  relate  to  him, 
need  not  be  stated. 

As  to  the  appellee  Erwin,  the  court  found,  among  other 
&cts,  that  the  appellant  is  the  owner  of  the  land  over  which 
the  way  in  dispute  passes ;  that  Erwin  is  the  owner  of  cer- 
tain other  laud  described  in  the  complaint,  having  inherited 
the  same  from  Williain  Erwin,  8r.,  ^/ho  owned  it  in  the  year 
1832 ;  and  that  the  appellee  Erwin  has  used  and  enjoyed 
continuously  and  uninterruptedly  the  right  of  way  in  dis- 
pute adversely  to  the  appellant  as  a  means  of  ingress  and 
egress  to  and  from  the  lands  so  owned  by  him  for  more  than 
thirty  years. 

These  facts  are  sufficient  to  show  that  the  appellee  Erwin 
has  a  private  right  of  way  over  the  lands  of  the  appellant 
by  prescription.  Hill  v.  Hagaman,  84  Ind.  287 ;  Parish  v. 
Kaspare,  109  Ind.  586 ;  Harding  v.  Gowgar^  127  Ind.  245 ; 
Fankboner  v.  Oordery  127  Ind.  164. 

In  the  last  case  cited  it  was  said  by  this  court :  '^  If  there 
has  been  the  use  of  an  easement  for  twenty  years,  unex- 
plained, it  will  be  presumed  to  be  under  a  claim  of  right, 
and  adverse,  and  be  sufficient  to  establish  a  title  by  pre- 
scription, and  to  authorize  the  presumption  of  a  grant,  un- 
less contradicted  or  explained.'^ 

But  in  this  case  there  is  an  express  finding  that  the  use 
of  the  way  in  question  by  the  appellant  was  had  for  thirty 
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jears  adversely  to  the  appellant.  Sach  being  the  fact  the 
appellant  could  not  close  the  same  without  the  consent  of 
the  appellee,  and  injunction  was  the  proper  remedy  to  pre* 
vent  its  obstruction. 

The  court  did  not  err  in  its  conclusions  of  law. 

Judgment  affirmed. 

Filed  Nov.  28, 189L 


No.  15,042. 

McAfee  v.  Reynolds. 

Equitt.— Jfi/imcttim.— Jnocle^ua^e  Remedy.-^li  there  b  an  inadequate  remedy 
at  law,  eqaitj  will  assume  jurisdiction. 

Action. — The  lapse  of  time  between  the  bringing  of  a  suit  and  the  rendi- 
tion of  a  decision  therein  can  not  defeat  the  plaintiff,  if  he  has  not  been 
guilty  of  laches  in  the  prosecution  of  the  cause  of  action. 

JnTOMSiVT. — Lien,—Bighi  to  Maintain  Action  to  Auert  Superiority  q/l— 
The  owner  of  a  judgment  which  is  a  lien  upon  real  estate  may  bring  an 
action  to  have  his  lien  declared  prior  to  and  free  from  a  claim  asserted 
to  be  superior  to  it. 

Bame.— Lim. — How  Given, — Edending. — T&e  lien  of  a  judgment  is 
given  by  statute,  and  can  not  be  prolonged  by  the  court  beyond  the 
time  fixed  by  the  statute. 

6am£.— ^c^ion  to  Enforce  Lien  of, — .ESEptrafiofi  ef  Lien  Pending  Suit,  Effect, 
— Cosfs.— A  judgment  lien  can  not  be  enforced  against  an  inferior  lien 
after  the  former  has  expired,  although  the  action  for  that  purpose  was 
brought  on  such  judgment  before  it  expired,  such  lien  having  expired 
during  the  pendency  of  the  suit.  In  such  an  instance  the  plaintiff  is 
entitled  to  recover  costs  up  to  the  time  of  the  decision  of  the  court. 

pRAonoB.— A^eiM  (Jourt, — Reversal. —  When  triU  Direet  Lower  Court  to  En- 
ter  Judgment — Where  the  facts  are  not  in  dispute,  all  the  material  mat- 
ters appearing  upon  the  face  of  the  record,  and  such  record  enables  the  ap- 
pellate court  to  ascertain  and  declare  the  justice  of  the  cause,  that  court 
will  direct  the  lower  court  what  judgment  to  enter,  and  not  remand  the 
cause  for  a  new  trial. 

From  the  White  Circuit  Court. 

i2.  P.  Davidson^  for  appellant. 
Jl  H.  Adams  and  J,  B,  Sherwood^  for  appellee. 
Vol.  130.— 3 


130   33 
130 flO 

ISO  33 
182  345 

130  331 
159  609' 


34 


SUPREME  COURT  OP  INDIANA, 


McAfee  v,  Bef  nolds. 


Elliott,  J. — ^Oq  the  19th  day  of  June,  1877,  Robert  J.. 
Brown  was  the  owner  of  the  real  estate  involved  in  this  con- 
troversy, and  on  that  day  Earhart  and  others  obtained  judg- 
ment against  him.  This  judgment  became  a  lien  upon  the 
real  estate,  and  has  never  been  paid  or  satisfied.  Brown  died 
on  the  6th  day  of  November,  1877.  By  proper  assignments 
the  appellee  became  the  owner  of  the  jud&cment.  James  M« 
Brown  was  appointed  the  administrator  of  the  estate  of  Rob- 
ert  J.  Brown,  deceased,  on  the  3d  day  of  December,  1877, 
and  on  the  30th  day  of  July,  1878,  petitioned  for  an  order 
to  sell  the  land  to  pay  the  debts  of  his  intestate.  Joseph 
Kious  became  the  successor  of  James  M.  Brown,  and  filed  a 
supplemental  petition  for  an  order  for  the  sale  of  the  prop- 
erty, and  an  order  was  made  as  prayed.  Neither  the  appel- 
lee nor  any  other  lien-holder  was  a  party  to  the  proceedings,, 
except  in  so  far  as  the  notice  given  by  publication  made  un- 
der the  law  then  in  force  may  have  constituted  them  parties* 
The  real  estate  was  sold  pursuant  to  the  order  to  the  appel- 
lant on  the  1st  day  of  October,  1877,  the  purchase-money 
was  paid  by  him,  and  a,  deed  was  executed  and  approved. 
Under  this  deed  the  grantee  entered  into  possession.  The 
estate  of  Robert  J.  Brown  was  insolvent.  The  only  mention 
of  liens  in  the  proceedings  on  the  petition  was  made  in  the 
decree  approving  and  confirming  the  deed  executed  by  the 
administrator,  and  the  mention  there  made  is  not  of  the  judg- 
ment of  the  appellee,  but  of  a  judgment  owned  by  John  P. 
Carr. 

The  present  action  was  begun  on  the  24th  day  of  Feb- 
ruary, 1888. 

The  conclusions  of  law  stated  by  the  court  read  thus : 

*'  1st.  The  rights  of  the  plaintiff^  must  be  determined  as 
they  existed  at  the  commencement  of  this  suit.  The  fact  that 
ten  years,  exclusive  of  the  time  the  plaintiff  was  restrained 
from  prosecuting  her  remedy  upon  the  judgment  by  the  death 
of  the  judgment  defendant,  has  expired  since  the  commence* 
ment  of  this  suit  is  no  bar  to  his  right  to  recover. 
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^^  2d.  The  sale  of  the  land  by  the  administrator  was  made 
to  the  defendant  subject  to  the  lien  of  the  plaintiff's  judg- 
ment. So  much  of  the  decree  confirming  the  deed  to  the 
defendant  as  adjudged  that  he  take  the  land  free  of  liens  and 
encumbrances  is  void  as  to  the  plaintiff.  There  is  nothing 
in  the  petition  to  sell^  the  appraisement^  the  order  of  sale,  or 
the  report  of  sale  that  authorizes  any  such  decree. 

^^  3d.  The  plaintiff  is  entitled  to  the  relief  prayed  for  in 
his  complaint,  with  costs.'' 

It  is  obvious  that  the  right  of  the  plaintiff  created  by  her 
judgment  was  not  divested  by  the  decree  directing  the  sale 
of  the  lands,  nor  is  it  contended  by  appellant's  counsel  that 
the  lien  was  extinguished.  It  is  also  evident  that  the  time 
the  hands  of  the  judgment  creditor  were  tied  by  th^  statutory 
provision  restraining  proceedings  to  enforce  a  judgment  for 
the  period  of  one  year  after  the  death  of  the  debtor  can  not 
be  justly  considered  in  computing  the  time  during  which  the 
lien  continues  in  force.  Jones  v.  Delohon,  91  Ind.  154.  This 
we  understand  is  conceded  by  appellant's  counsel. 

The  contention  of  appellant's  counsel  is,  in  effect,  that  the 
lien  of  the  judgment  having  expired  on  the  4th  day  of  July, 
1888,  after  that  time  no  decree  could  be  rendered  declaratory 
of  its  existence  and  providing  for  its  enforcement.  The  ap- 
pellee's counsel  assert  that  **  The  question  is  not  whether  the 
lien  of  a  judgment  upon  real  estate  may  be  prolonged  beyond 
the  statutory  period  fixed  for  such  liens,  but  whether  the 
rights  and  liens  existing  and  held  by  the  plaintiff  at  the  time 
of  bringing  suit  shall  be  adjudged  and  enforced  as  of  the  date 
of  the  commencement  of  the  action."  This  statement  of  the 
respective  positions  of  counsel  exhibits  the  principal  question 
in  the  case. 

The  land  had  passed  into  the  hands  of  a  third  person,  the 
purchaser  at  the  administrator's  sale,  and  hence  the  judg- 
ment creditor  had  a  right  to  bring  a  suit  to  have  his  lien  de- 
clared and  freed  from  the  claim  asserted  by  the  purchaser 


36  SUPREME  COURT  OF  INDIANA, 

McAfee  v.  Beynolds. 

under  the  administrator^B  deed.  Decker  v.  Oilbert,  80  Ind. 
107;  Faulkner  v.  Larrabee,  76  Ind.  164. 

The  claim  of  the  appellant  was  an  obstruction  to  the  en- 
forcement of  the  judgment  lien,  and  the  creditor  bad  a  right 
to  ask  that  the  obstruction  be  removed  so  as  to  enable  her  to 
realize  the  benefit  of  her  judgment.  Quart  v.  Abbett,  102 
Ind.  233.  Under  the  old  procedure  scire  fada^  was  the  ap- 
propriate procedure  where  the  rights  of  a  third  person  in- 
tervened. 1  Freeman  Executions,  81.  But,  where  such  a 
proceeding  would  not  give  adequate  relief,  the  assistance  of 
equity  was  properly  invoked.  In  such  a  case  as  this,  it  is 
evident  that  a  mere  motion  for  leave  to  issue  an  execution 
would  not  secure  adequate  relief,  since  a  sale  upon  execution 
would  still  leave  the  claim  of  the  appellant  undetermined,  so 
that  if  it  were  conceded  that  the  remedy  by  motion  exists 
where  the  rights  of  a  third  person,  based  upon  a  claim  of 
title  created  by  a  decree  in  judicial  proceedings,  have  inter- 
vened, and  where  the  judgment  has  died,  still  that  remedy 
would  not  be  adequate,  inasmuch  as  the  order  would  not 
fully  remove  the  obstruction  created  by  the  sale  under  the 
decree.  The  rule  is  that  where  there  is  some  remedy  at  law, 
but  not  an  adequate  one, — that  is,  one  that  will  adjudicate  the 
entire  controversy  and  grant  full  relief,— equity  will  assume 
jurisdiction.  Watson  v.  Sutherland,  6  Wall.  74 ;  Denny  v. 
Denny,  113  Ind.  22;  Bishop  v.  Moorman,  98  Ind.  1,  and  au- 
thorities cited.  Whatever  view  is  taken  of  the  case,  the  re- 
sult is  that  the  conclusion  must  be  that  the  suit  is  an  appro- 
priate one,  and  there  was  no  mistake  in  electing  the  remedy. 

What  we  have  said  establishes  the  initial  proposition  in- 
volved, inasmuch  as  it  proves  that  the  plaintiff^  stated  a  cause 
of  action  when  she  began  her  suit.  If  she  is  to  be  entirely 
defeated,  it  must  be  for  the  reason  that  the  efflux  of  time  has 
destroyed  her  right. 

Ordinarily,  a  plaintifiF  will  succeed  if  at  the  time  he  sues 
a  complete  cause  of  action  exists  in  him.  This  is  a  general 
rule  to  which  there  are  few  exceptions.     The  cases  wherein 
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the  plaintiff  by  his  own  act  divests  himself  of  a  right  of 
action  constitute  the  most  numerous  class  of  exceptions,  but 
there  is  here  no  element  which  makes  that  class  of  cases 
even  remotely  analogous,  since  no  act  was  done  by  the  plain- 
tiff after  suit  which  released  or  impaired  her  rights.  If  the 
right  of  action  which  existed  in  the  plaintiff  when  she  be- 
gan her  action  has  been  destroyed,  it  must  be  because  the 
law  so  operates  as  to  take  it  from  her.  There  is  no  express 
enactment  divesting  the  cause  of  action,  and  no  event  has 
occurred  changing  the  position  of  the  parties.  The  only 
thing  that  can  be  said  to  have  affected  the  case  in  any  way  is 
the  lapse  of  time.  If  this  can  be  assigned  a  retrospective 
effect,  then  there  is  plausibility  in  the  contention  that  the 
right  of  action  was  wholly  swept  away ;  if  not,  then  the  con- 
tention is  foundationless. 

If  the  lapse  of  time,  without  any  fault  of  a  plaintiff,  or 
any  act  of  his,  can  destroy  a  cause  of  action,  then  it  is  in  the 
power  of  a  defendant,  by  prolonging  litigation,  to  destroy  a 
meritorious  cause  of  action,  and  this  is  a  result  not  to  be 
reached  without  strong  and  cogent  reasons.  If  a  cause  of 
action  exists  when  a  suit  is  begun,  the  plaintiff  has  a  sub- 
stantive right,  and  where  there  is  a  right  there  is  a  remedy. 
Where  there  is  a  right  and  a  corresponding  remedy,  and 
steps  have  been  taken  to  vindicate  the  right,  a  plaintiff  has 
done  all  that  the  law  requires  of  him,  and  he  can  not  be 
turned  out  of  court,  because  delay,  attributable  to  no  fault  of 
his,  renders  the  right  asserted  by  him  ineffective.  It  seems 
clear  to  us  on  principle  that  the  appellee  did  not  lose  her  cause 
of  action  because  of  the  lapse  of  time,  and  that  the  time  which 
intervened  between  the  bringing  of  the  suit  and  the  decision 
can  not  so  operate  as  to  defeat  her  suit.  What  its  effect  is 
upon  the  measure  of  relief  is  quite  another  question,  and  one 
that  will  be  considered  further  on.  It  may,  however,  be 
here  said  appropriately  that  the  right  to  sue  is  one  thing 
and  the  quantity,  or  degree  of  relief,  quite  another  thing. 

The  difficult  question  here  is  not  as  to  the  existence  of  a 


38  SUPREME  COURT  OF  INDIANA, 

— 

McAfee  «.  Beynolds. 

caase  of  action  at  the  time  the  complaint  was  filed,  but  the 
difficult  question  is  as  to  the  measure  of  relief  the  plaintiff  was 
entitled  to  at  the  time  the  decree  was  entered.  The  difficulty 
is  created  by  the  fact,  for  fact  it  is,  that  at  the  time  the  de- 
cree was  pronounced  the  judgment  of  the  plaintiff  had  ceased 
to  have  any  force  as  a  lien. 

The  proposition  of  appellant  that  the  lien  of  a  judgment  as 
fixed  by  the  statute  can  not  be  prolonged  by  the  courts  is 
indisputably  correct.  Wells  v.  Botoer,  126  Ind.  115:  Shank- 
lin  V.  Sims,  110  Ind.  143;  Brovmv.  Wuskoff,  118  Ind.  569; 
Applegate  v.  Edwards,  45  Ind.  329 ;  Albee  v.  Ourtis,  77  Iowa, 
644 ;  HtUcheson  v.  Grubbs,  80  Va.  251 ;  Boyle  v.  Maroney,  73 
Iowa,  70;  Spencer  v.  Haug,  45  Minn.  231 ;  Newell  v.  Dart, 
28  Minn.  248. 

A  judgment  lien  is  the  creature  of  statute,  owing  its  life 
and  force  entirely  to  legislation.  It  has,  indeed,  been  said 
that  a  judgment  is  a  charge  on  land,  but  not,  in  strictness,  a 
lien.  Shirk  v.  Thomas,  121  Ind.  147 ;  Johnson  v.  Hess,  126 
Ind.  298  (311) ;  Brunsdon  v.  AUard,  2  E.  &E.  17 ;  ExparU 
Foster,  2  Story,  131. 

A  party  who  secures  a  judgment  obtains  such  a  charge 
upon  land  as  the  statute  gives  and  nothing  more,  for  it  is  clear 
that  he  can  acquire  only  what  the  statute  creating  the  right 
vests  in  him.  Our  statute  declares  that  the  lien  shall  con- 
tinue for  ten  years,  and  "  no  longer,"  thus  definitely  and 
positively  limiting  the  duration  of  the  lien.  As  no  court  is 
above  the  law,  and  as  all  courts  must  enforce  the  law  as  it  is 
written,  it  necessarily  results  that  a  lien,  created  and  limited 
by  statute,  can  not  be  extended  beyond  the  period  fixed  by 
the  law-makers. 

A  party  may  forfeit  a  right  to  have  a  lien  declared  and  es- 
tablished, and  yet  have  no  right  to  a  decree  extending  Its 
life  beyond  the  statutory  period.  It  is  this  right  which  the 
appellee  possessed  when  she  began  her  suit,  and  not  a  right 
to  have  a  new  lien  created,  nor  an  existing  one  prolonged 
beyond   the   limit   fixed  by  law.     Courts  can  not  create  a 
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judgment  lien  on  land,  nor  can  they  fix  its  duration,  since 
that  is  the  prerogative  of  the  Legislature.  No  authority  for 
:making  a  judgment  a  lien  on  land,  or  for  designating  its  in- 
"cidentSy  can  be  found  in  the  common  law,  since  at  common 
law  a  judgment  was  not  a  general  lien  upon  that  species  of 
property.  There  was,  it  is  true,  a  right  to  make  a  judgment 
available  to  a  limited  extent,  but,  as  said  by  Marshall,  C.  J., 
in  the  case  of  United  States  v.  Morrison,  4  Peters,  124: 
^'  The  lien  is  the  consequence  of  a  right  to  take  out  an  elegit*' 

We  are  satisfied  that  the  trial  court  did  not  err  in  adjudg- 
ing that  the  appellee  had  a  right  of  action  at  the  time  his 
suit  was  commenced,  but  we  can  not  escape  the  conclusion 
that  it  erred  in  holding  that  she  was  entitled  to  a  decree  or- 
dering the  land  sold,  and  placing  the  lien  above,  the  title  of 
the  appellant.  This  was  erroneous,  for  the  reason  that  it  as- 
sumed to  give  vitality  to  a  lien  which,  by  positive  and  inex- 
orable law,  was  lifeless.  The  conclusions  of  law,  and  the  de- 
<;retal  orders  based  on  them,  show  that  the  trial  court'  a£5rmed 
that  the  appellee  had  a  right  to  have  the  land  sold  to  dis- 
charge the  statutory  lien,  and  that  the  only  right  of  the  ap- 
pellant was  to  the  surplus  remaining  after  the  satisfaction  of 
the  judgment.  The  theory  of  the  court  that  the  lien  could 
be  prolonged  directly  or  indirectly  was  erroneous,  for  when 
the  lieh  perished  by  operation  of  law  it  could  not  be  revivi- 
fied, nor  could  a  new  lien  be  created.  The  utmost  that  the 
appellee  was  entitled  to  was,  as  we  have  shown,  a  decree 
declaring  that  when  her  suit  was  brought  she  had.  a  lien 
paramount  to  the  title  of  the  appellant.  When  the  court 
went  beyond  this  it  erred,  inasmuch  as  in  so  doing  it  pro- 
longed the  lien  beyond  the  time  of  its  legal  life. 

The  record  fully  enables  us  to  ascertain  and  declare  the 
justice  of  the  case,  and  hence  it  is  our  right  and  our  duty  to 
render  such  a  judgment  as  will  secure  to  each  party  his  just 
rights.  This  is  a  general  power  resident  in  all  high  appel- 
late tribunals,  and  it  has  been  often  exercised  in  cases,  such 
as  this,  where  the  facts  are  not  in  dispute,  and  all  the  ma- 
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terial  matters  appear  upon  the  face  of  the  record.  Parker  v* 
Hubble,  75  Ind.  580 ;  Buchanan  v.  MUligan,  108  Ind.  433  ; 
Western  Union  Tel.  Co.  v.  Brown,  108  Ind,  538  (544) ;  Bar- 
tholomew  v.  Piereon,  112  Ind.  430;  Broum  v.  Jones,  113  Ind» 
46,  and  cases  cited  p.  50 ;  Sinker,  Davis  it  Oo.  v.  Green,  113 
Ind.  264;  Murdook  v.  Cox,  118  Ind.  266;  Semrity  Co.  v. 
ArbucUe,  119  Ind.  69;  Loui8viUe,etc,,  R.  B.  Go.  v.  Etzler, 
119  Ind.  39  (44) ;  Boberta  v.  Lindley,  121  Ind.  56,  and  cases 
cited  p.  59  ;  Lapham  v.  Dreisvogt,  36  Mo.  App.  275 ;  Duck 
y.  Peeler,  74  Tezas^  268 ;  Clark  v.  Sonnenschein,  L.  R.  25  Q. 
B.  Div.  226 ;  iMhe  v.  Luthe,  12  Colo.  421 ;  Athens,  etc.. 
Works  V.  Bain,  77  Ga.  72 ;  McKenzie  v.  Peck,  74  Wis.  208, 

The  power,  as  the  aathoriti^s  declare,  is  one  that  should 
be  freely  exercised  where  its  exercise  will  put  an  end  to  lit* 
igation,  and  yield  justice.  To  accomplish  this  it  is  always 
proper  to  so  mold  the  form  of  the  mandate  as  that  the  trial 
court  may  carry  into  effect,  by  the  appropriate  record  en* 
tries,  the  judgment  of  the  appellate  tribunal. 

The  mandate  of  this  court  is  that  the  judgment  of  the  trial 
court  be  in  part  a£Brmed  and  in  part  reversed ;  that  the  costs 
of  the  case  in  the  court  below  up  to  the  entry  of  the  special 
finding  be  taxed  against  the  appellant ;  that  subsequent  costs 
in  that  court  be  taxed  in  equal  proportion  against  the  re- 
spective parties ;  that  the  costs  in  this  court  be  divided  and 
taxed  in  like  manner;  and  that  the  case  be  remanded,  with 
instructions  to  enter  a  decree  in  accordance  with  this  opin- 
ion, by  eliminating  so  much  of  the  decree  as  adjudges  a  sale 
of  the  land,  prolongs  the  lien,  and  limits  the  right  of  the  ap- 
pellant to  the  surplus,  and  by  entering  the  proper  judgment 
for  costs  against  the  respective  parties  as  herein  indicated. 

Filed  Sept.  23, 1891 ;  petition  for  a  rehearlDg  overruled  Dec.  8, 1891. 
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No.  16,742. 

The  John  Shillito  Company  v.  MgConnbll  et  al. 

AflBioiiiCKNT  vos  BxNSFiT  OF  Cbjsditobb.— Pre/erring  OredUoTf  (hn  Not 
be  Dane  in  Iked  <4  AtiiigfMMHiL — A  debtor  in  failing  circnmstonceB  maj 
prefer  certain  of  his  creditors  to  the  fezclasion  of  his  other  creditors ; 
bat  such  preferences  can  not  be  made  as  a  part  of  the  general  assign- 
ment under  the  statute  for  the  benefit  of  all  his  creditors. 

Samb. — Pr^erenee, — Knowledge  of  Inaolwney* — Breferenee  After  Beginning 
Dreparatumfor  Aasignmeni, — A  debtor,  with  a  knowledge  of  his  insol- 
Tency,  and  in  contemplation  of  a  general  assignment,  may  preface 
such  an  assignment  by  executing  to  any  of  his  creditors  a  mortgage 
upon  his  property  to  secure  their  claim ;  but  where  he  has  entered  upon 
the  performance  of  any  formalities  necessary  to  make  an  assignment 
under  the  statute  for  the  benefit  of  all  his  creditors,  he  can  not  there-  ^ 
after  make  any  valid  preference  if  he  perseveres  in  and  completes  the 
assignment  thus  begun. 

MoRTQAaB. — Execution  Indude$  Delivery  cmd  ^ooeptonee.— The  execution 
of  a  mortgage  includes  its  delivery  to  and  acceptance  by  the  mort- 
gagee. 

Sahb. — Beeording  as  Bfridenoe  of  ExeeuHon. — The  record  of  a  mortgage  is 
prima  facie  evidence  of  its  prior  execution,  but  it  is  not  conclusive,  and 
it  may  be  shown  that,  although  recorded  on  a  certain  date,  it  was  not 
delivered  until  afterward. 

From  the  Dearborn  Circuit  Court. 

2).  H.  Stapp  and  2).  D.  Woodmanseey  for  appellant. 

H.  D.  McMullen,  W.  R.  Johnston,  H.  R,  McMullen,  G.  E. 
Downey  and  A.  ZoUarSj  for  appellees. 

McBbide,  J. — The  appellee  Robert  A.  McConnell  was  a 
merchant,  and  appellant  is  his  creditor.  McConnell,  being 
in  failing  circumstances,  to  prefer  certain  of  his  creditors 
executed  to  them  a  mortgage  on  his  property,  and,  also, 
made  a  general  assignment  of  his  property  for  the  benefit 
of  his  creditors,  under  section  2662,  R.  S.  1881.  Thomas 
W.  Sargent,  one  of  the  appellees,  is  the  assignee,  and  the  re* 
maining  appellees  are  the  preferred  creditors. 

Appellant  brought  this  suit  to  set  aside  the  mortgage  as 
fraudulent  and  void,  making  the  debtor,  the  assignee,  and  the 
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preferred  creditors  defeDdants.  The  only  question  in  the 
record  is,  whether  or  not  the  mortgage  is  void.  This  ques- 
tion was  raised  by  a  demurrer,  which  the  court  sustained  to 
the  first,  third  and  fourth  paragraphs  of  the  complaint.  The 
ground  upon  which  appellant  insists  that  the  mortgage  is 
void  is,  that  it  was  executed  contemporaneously  with  and  as 
a  part  of  the  deed  of  assignment.  If  the  facts  pleaded  show 
this  to  be  true,  the  mortgage  is  invalid  as  to  the  unpreferred 
creditors,  and  the  court  erred  in  sustaining  the  demurrer. 
The  law  is  too  well  settled  to  require  the  citation  of  author- 
ities that  a  debtor  in  failing  circumstances  may  prefer  cer- 
tain of  his  creditors  to  the  exclusion  of  others. 

Such  a  preference,  however,  can  not  be  made  as  a  part  of 
a  general  assignment  under  the  statute  for  the  benefit  of  all 
his  creditors.  Orubba  v.  Morris^  103  Ind.  166 ;  Henderson 
V.  Pierce,   108  Ind.  462. 

While  an  insolvent  debtor  can  not,  as  a  part  of  a  general 
assignment  prefer  creditors,  he  may,  with  knowledge  of  his 
insolvency,  and  in  contemplation  of  a  general  assignment, 
preface  such  assignment  by  a  preference  of  certain  of  his 
creditors.  Nor  is  it  material  how  long  or  how  short  the  time 
which  intervenes  between  the  execution  of  the  preference 
and  the  making  of  the  assignment.  It  is  enough  if  there  is 
a  bona  fide  preference  of  bona  fide  creditors,  which,  in  fact, 
precedes  the  making  of  the  general  assignment.  So  long  as 
a  man  retains  dominion  over  his  property  he  may  make  such 
honest  preference,  and  as  an  assignment  of  that  character 
has  no  retroactive  effect  except  upon  property  fraudulently 
conveyed,  or  preferences  fraudulently  made,  he  may  make 
such  preference  at  any  time  before  the  assignment  is  made. 
Gilbert  v.  McCorkle,  110  Ind.  216;  Camahan  v.  Schwab, 
127  Ind.  607. 

The  bona  fides  of  such  transaction  is,  of  course,  always  open 
to  inquiry.  It  is  always  competent  to  inquire  if  the  debt  pur- 
porting to  be  secured  18  a  bona  fide  debt;  whether  or  not  the 
transaction,  while  ostensibly  to  secure  a  debt  of  the  insol- 
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vent,  is  not,  in  fact,  a  collusive  attempt  by  the  debtor  and  a 
pretended  creditor  to  withheld  the  debtor's  property  from 
the  operation  of  the  assignment  for  the  debtor's  benefit,  etc. 
We  think  that  in  the  investigation  of  all  such  questions  the 
length  of  time  elapsing  between  the  execution  of  the  pref- 
erence and  the  making  of  the  assignment  may  properly  be 
considered  in  connection  with  the  other  circumstances  of  the 
transaction. 

The  question  comes  to  us  on  the  pleadings  only,  and  is  to 
be  determined  from  the  facts  averred  by  the  pleader.  So  far 
as  material  to  the  controversy  in  this  court,  the  averments 
of  the  first  paragraph  are  substantially  as  follows: 

That  on  the  12th  day  of  October,  1889,  defendant  Mc- 
Connell  was  in  embarrassed  and  failing  circumstances,  and 
he  "  then  commenced  making  an  assignment  of  his  property ; 
and  the  plaintifi^  says  that  on  said  date  the  said  Robert  A. 
McConnell,  in  violation  of  the  law  relative  to  assignments, 
conveyed,  by  way  of  mortgage,  to  certain  of  his  creditors 
all  his  personal  property  and  real  estate.''  The  names  of 
the  favored  creditors,  with  the  amounts  of  their  respective 
claims,  are  then  set  out.  It  is  then  averred  that  all  of  said 
claims  thus  secured  are  for  pre-existing  debts,  but  that  said 
secured  creditors  are  not  all  of  the  bona  /!(fe  creditors  of  said 
McC!onnell,  but  that  plaintifi,  and  others  not  secured  by  said 
mortgage,  are  also  his  bona  fide  creditors,  and  that  the  secured 
claims  will  more  than  exhaust  all  said  debtor's  property.  It 
is  then  averred  that  '^  immediately  after,  and  contemporaneous 
with  the  making  of  the  mortgage  conveyance  above  referred 
to,  which  is  made  a  part  of  this  paragraph  of  complaint,  and 
marked  '  Exhibit  B,'  the  said  Robert  A.  McConnell  also  ex- 
ecuted a  deed  purporting  to  convey  to  the  defendant  Thomas 
W.  Sargent,  in  trust,  for  the  benefit  of  all  his  bona  fide  cred- 
itors, all  his  property,  both  personal  and  real.  And  the 
plaintiff  says  that,  while  said  trust  deed  bears  date  October 
14th,  1889,  in  truth  and  in  fact  it  was  made  and  exe- 
cuted oontemporaneouslywith  the  mortgage  conveyance  above 
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referred  to,  a  copy  of  which  deed  is  filed  herewith  and  made 
a  part  of  this  paragraph  and  marked  'Exhibit  CJ"  The 
paragraph  concludes  with  a  prajer  that  the  mortgage  and 
the  deed  of  assignment  be  adjudged  as  parts  of  one  transac- 
tion, and  as  together  constituting  the  indenture  of  assign- 
ment, and  for  judgment  accordingly. 

The  statements  in  this  pleading  are  so  contradictory  that 
it  is  difficult,  if  not  impossible,  to  determine  what  the  pleader 
means. 

It  is  said  that  on  a  certain  date  the  debtor  '^  commenced 
making  an  assignment.'^  The  alleged  commencement  of 
the  assignment  consisted,  it  is  said,  in  making,  in  '^  viola- 
tion of  the  law  relative  to  assignments,'^  a  mortgage  prefer- 
ring certain  of  his  creditors.  We  confess  our  inability  to 
understand  how  au  act,. which  was  done  in  violation  of  the 
law  relative  to  assignments,  was  at  the  same  time  an  act 
done  pursuant  to  that  law,  and  the  commencement  of  an  as- 
signment in  accordance  with  its  terms. 

It  is  then  said  that  "immediately  after  and  C(yntemporaneou9 
with ''  the  making  of  the  mortgage  the  deed  of  assignment 
was  made. 

We  are  also  unable  to  comprehend  how  one  act  may  be  at 
the  same  time  "after '^  and  "eorUemporaneous"  with  another 
act. 

We  assume  that  the  learned  counsel  who  drew  the  com- 
plaint used  these  terms  inadvertently.  In  the  haste  of  active 
practice  such  unintentional  lapses  of  the  pen  may  be  made  by 
the  best  attorneys. 

Copies  of  the  mortgage  and  deed  are  made  parts  of  this 
pleading.  Whether  correctly  so  or  not  we  need  not  decide  ; 
but  the  notary's  certificate  of  acknowledgment  to  the  mort- 
gage shows  its  acknowledgment  to  have  been  October  12th, 
1889.  The  deed  was  acknowledged  October  14th,  1889.  This 
paragraph  fails  to  show,  either  by  express  averment  or  by 
"  fair  intendment,"  that  the  mortgage  and  deed  of  assignment 
were  contemporaneous  in  their  execution,  or  that  they  were 
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SO  connected  in  any  other  way  as  to  make  them  parts  of  One 
transaction^  and  the  demurrer  thereto  was  correctly  sus- 
tained. 

The  third  paragraph  of  the  complaint^  after  alleging  the 
making  of  the  assignment  on  the  14th  day  of  October^  1889^ 
contains  the  following  with  reference  to  the  making  of  the 
mortgage : 

*'  That  at  the  time  of  executing  the  said  assignment,  and 
eotemporaneously  therewith^  the  said  Bobe4*t  A.  McConnell 
mortgaged  all  his  property^  including  all  his  merchandise  in 
his  store  and  bis  real  estate^  not  even  exempting  from  said 
mortgage  the  amount  of  property  that  w6uld  be  allowed  him 
as  exempt  by  law^to  secure/'  etc.,  giving  names  of  secured 
creditors,  with  the  amounts  of  their  claims. 

The  paragraph  then  proceeds :  ''  That  said  mortgagor 
caused  said  mortgage  securing  the  aforesaid  debts  to  be  dated 
October  12th,  1889,  and  to  be  placed  on  record  in  recorder's 
office  on  the  same  date,  which  was  Saturday,  and  caused  the 
deed  of  assignment  to  be  dated  October  14th,  1889,  the  Mon- 
day following.  That  said  two  instruments  were  made  eo- 
temporaneously with  each  other,  and  that  said  mortgage 
covered  all  the  debtor's  property,  and  was  to  secure  sums 
largely  in  excess  of  the  fair  cash  value  of  all  the  property 
then  owned  by  the  debtor." 

It  is  also  averred  that  the  debts  thus  secured  were  pre-ex- 
isting debts,  and  that  ^'  said  mortgage  was  recorded,  on  the 
12th  day  of  October,  1889,  immediately  after  its  execution, 
in  the  recorder's  office  of  Dearborn  county,"  etc. 

In  this  paragraph  it  is  expressly  averred  that  the  making 
of  the  mortgage  and  the  deed  of  assignment  were  contem- 
poraneous acts. 

This  averment  is  not  weakened  or  qualified  by  the  state- 
ment that  the  mortgagor  caused  the  mortgage  to  be  dated 
October  12th,  and  recorded  on  that  day,  while  the  deed  of 
assignment  was  not  made  until  October  14th.     The  para- 
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graph  charges  the  simultaneoas  execution  of  the  two  instru- 


meutR. 


The  fact  that  a  mortgage  is  placed  on  record  on  a  certain 
date  affords  prima  facie  proof  of  its  execution  on  or  before 
that  day.  Mallett  v.  Page,  8  Ind.  364 ;  Somers  v.  Pumphretf, 
24  lud.  231. 

The  execation  of  a  mortgage  includes  its  delivery  to  and 
acceptance  by  the  mortgagee. 

Delivery  is  as  essential  a  part  of  the  execution  of  a  mort- 
gage as  signing  it,  and,  while  the  record  of  a  mortgage  is 
prima  facie  evidence  of  its  prior  execution,  it  is  not  conclu* 
sive,  and  it  may  be  shown  that,  although  recorded  at  a  cer- 
tain  date,  it  was  not  delivered  until  afterward. 

In  this  pleading  it  is  averred  that  causing  it  to  be  recorded 
on  that  date  was  the  act  of  the  mortgagor,  and  that  the  two 
instruments  were  in  fact  made  contemporaneously  with  each 
other.  This  necessarily  means  that  they  were  executed  at 
the  same  time,  which  might  be  true  if  the  mortgage,  although 
recorded  on  the  12th  day  of  October,  was  not  delivered  un« 
til  the  14th  of  October. 

The  only  averment  in  this  paragraph  apparently  in  con- 
flict with  the  express  statement  that  the  two  instruments 
were  executed  at  the  same  time,  is  the  statement  above,  re- 
ferred to,  that  the  ''  mortgage  was  recorded  on  the  12th  day 
of  October,  1889,  immediately  after  its  eosecution/^  etc.  If 
the  word  ^'  execution,''  as  here  used,  is  to  be  given  its  tech- 
nical signification,  and  if  this  is  to  be  treated  as  an  averment 
that  the  mortgage  was  fully  executed  before  it  was  recorded, 
the  averments  in  this  paragraph,  like  those  in  the  first,  are 
contradictory  of  each  other. 

A  mortgage  which  was  recorded  on  the  12th  day  of  Oc- 
tober, and  was  executed  before  it  was  recorded,  was  not  ex- 
ecuted contemporaneously  with  an  instrument  which  was  ex- 
ecuted on  the  14th  day  of  October.  We  can  not  say,  however, 
that  this  expression,  in  the  connection  and  manner  in  which 
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it  is  osed^  can  control  the  express  and  repeated  averments 
that  the  two  instruments  were  executed  at  the  same  time. 

This  paragraph,  therefore,  presents  the  question  as  to 
whether  or  not  a  debtor  in  failiog  circumstances,  engaged 
in  making  a  general  assignment  of  his  property  for  the  benefit 
of  all  his  creditors,  can  at  the  same  time  make  valid  prefer- 
ences of  certain  of  his  creditors  by  mortgage  or  otherwise. 
That  he  can  not  make  such  preference  by  or  in  the  deed  of 
assignment  itself,  is,  as  we  have  shown,  settled  and  correctly 
settled  in  this  State.  We  think  it  equally  clear  that  he  can 
not  in  any  other  manner  make  a  valid  preference  of  a  cred- 
itor, while  he  is  engaged  in  the  act  of  making  such  assign* 
meat,  provided  the  assignment  is  consummated. 

While  it  can  not  be  said  that  the  debtor  has  in  fact  sur- 
rendered dominion  over  his  property  until  the  assignment  is 
complete,  as  from  the  purely  voluntary  nature  of  the  trans- 
action he  may  at  any  time  before  the  final  act  change  his 
mind  and  refuse  to  complete  it;  yet,  being  completed,  we 
think  it  ought  to  be  held  to  relate  back  to  the  time  when  it 
was  actually  commenced,  and  cover  all  intervening  trans- 
actions. The  act  of  making  the  assignment  embraces  the 
preparation  and  execution  of  the  necessary  instruments,  and 
whether  that  takes  a  long  or  a  short  time,  it  certainly  must 
all  be  treated  as  one  continuous  act.  To  say  that  the  debt- 
or's surrender  of  his  absolute  control  over  the  disposition  of 
his  property  is  to  be  dated  from  the  time  he  actually  com* 
mences  to  make  the  assignment,  is  to  give  to  the  entire  trans* 
action  the  character  of  good  faith,  and  make  it,  in  fact^ 
what  it  purports  to  be — an  efibrt  to  secure  to  all  his  creditors 
that  equal  consideration  contemplated  by  the  statute.  But 
to  hold  that  while  he  is  thus  engaged  he  may  at  the  same 
time  successfully  prefer  favored  creditors,  is  to  hold  that  he 
may  at  one  and  the  same  time  do  two  exactly  contradictory 
acts.  It  is  to  hold  that  he  may  be  engaged  in  making  a  vol- 
untary assignment  for  the  benefit  of  all  his  creditors,  insur- 
ing the  equal   distribution   of  all    his  property   among  all 
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of  them,  without  preference,  and  also  in  securing  to  some 
of  these  creditors  payment  in  full  of  their  claims  to  the  ex* 
elusion  of  others — something  as  difficult  of  accomplishment 
as  the  equestrian  feat  of  riding  two  horses  in  opposite  direc- 
tions at  the  same  time.  This  paragraph  of  the  complaint 
charging,  as  it  does,  that  the  mortgage  was  made  contempora- 
neously with  the  deed  of  assignment,  we  think  the  circuit 
court  erred  in  sustaining  the  demurrer  to  it. 

The  fourth  paragraph  of  complaint  charges  in  substance 
that  MoConnell,  being  hopelessly  insolvent,  and  having  full 
knowledge  of  that  fact,  determined  to  make  a  general  assign- 
ment of  all  bis  property  for  the  benefit  of  his  creditors,  but 
desired  at  the  same  time  to  prefer  certain  of  them  ;  that  he 
was  advised  by  counsel  that  such  preference  could  not  be 
legally  made  in  the  deed  of  assignment,  but  that  by  making 
a  mortgage  to  such  creditors  as  he  desired  to  prefer  and 
placing  it  upon  record  prior  to  making  the  assignment,  he 
could  accomplish  that  purpose;  that  thereupon,  on  the  12th 
day  of  October,  1889,  he  executed  the  mortgage  in  contro- 
versy, which  was  recorded  on  the  14th  day  of  October,  1889, 
and  that  on  the  15th  day  of  October,  1889,  he  carried  into 
effect  his  design,  and  made  an  assignment,  with  all  the  for- 
malities required  by  the  statute. 

It  is  averred  that  the  mortgage  was  made  for  the  purpose 
of  evading  the  rule  of  law  which  will  not  allow  preferences 
to  be  made  in  the  deed  of  assignment,  and  after  he  had  de- 
termined to  dispose  of  all  his  assets  by  assignment  for  the 
benefit  of  all  his  creditors,  and  that  the  making  of  the  mort- 
gage was  *^  part  of  a  scheme  to  avoid  the  statute,  and  said 
mortgage  aforesaid  was  made  with  that  object  in  view,  and 
that  the  same  was  part  of  a  scheme  to  make  an  assignment, 
and  for  the  sole  purpose  of  defeating  by  the  mortgage  the 
provision  of  the  law  forbidding  preferences  in  deeds  of  as- 
signment." 

Appellant  insists  that  upon  these  facts  the  mortgage  be* 
comes  a  part   of   the  deed  of   assignment,   and  that  the 
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court  should  go  back  t#  the  time  when  the  debtor  deter- 
mined to  make  an  assignment  and  set  aside  all  preferences 
thereafter  made. 

Our  attention  has  been  called  to  the  case  of  Preston  y. 
Spaulding^  120  111.  208,  as  sustaining  this  paragraph,  and  we 
are  inclined  to  think  it  does  sustain  it.  It  is  there  held  that 
after  a  debtor  has  made  up  his  mind  to  make  an  assignment 
of  his  property  for  the  benefit  of  creditors,  all  conveyances, 
transfers  and  other  dispositions'  of  his  property  or  assets, 
made  in  view  of  his  intended  general  assignment,  whereby 
,  any  preference  is  given,  will  in  a  court  of  equity  be  declared 
void,  and  set  aside  the  same  as  though  incorporated  in  the 
deed  itself.  The  court  says :  ^'  We  hold  that  it  is  within 
the  spirit  and  ftitent  of  the  statute,  that  when  the  debtor  has 
formed  a  determination  to  voluntarily  dispose  of  his  whole 
estate,  and  has  entered  upon  that  determination,  it  is  imma- 
terial into  how  many  parts  the  performance  or  execution  of 
his  determination  may  be  broken, — the  law  will  regard  all  hia 
acts,  having  for  their  object  and  efiect  the  disposition  of  his 
estate,  as  parts  of  a  single  transaction ;  and  on  the  execution 
of  the  formal  assignment,  it  will,  under  the  statute,  draw  to  it, 
and  the  law  will  regard  as  embraced  within  its  provisions 
all  prior  acts  of  the  debtor  having  for  their  object  and  pur- 
pose the  voluntary  transfer  or  disposition  of  his  estate  to  or 
for  creditors;  and  if  any  preferences  are  shown  to  have  been 
made  or  given  by  the  debtor  to  one  creditor  over  another  in 
such  disposition  of  his  estate,  full  effect  will  be  given  the  as- 
signment, and  such  preferences  will,  in  a  court  of  equity,  be 
declared  void,  and  set  aside,  as  in  fraud  of  the  statute.'' 

We  are  not  certain  that  we  understand  just  what  the  court 
means  by  the  expression  ^^  has  entered  upon  that  determina- 
tion,'' but  as  we  understand  the  opinion  it  is  in  direct  con- 
flict with  the  conclusion  long  since  reached  by  this  cotirt 
and  many  times  announced.  While  we  have  great  respect 
for  the  opinions  of  the  Supreme  Court  of  Illinois,  we  regard 
Vol.  130.- 
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the  rule  as  stated  in  tbe  opiDion  bitten  by  the  late  Judge 
Mitchell  ID  Gilbert  v.  MeCorkk,  M«pra,  and  as  stated  in  other 
opinions  of  similar  tenor,  as  being  correct  on  principle,  and 
we  are  content  to  abide  bj  it. 

So  long  as  the  purposed  assignment  remains  mere  matter 
of  intention,  contemplation,  or  determination,  the  debtor 
has  done  nothing  to  abdicate  the  dominion  which  the  law 
gives  him  over  his  property.  He  may  be  hopelessly  insolv- 
ent for  months,  or  indeed,  as  is  averred  in  this  complaint,  he 
may  be  insolvent  for  more  than  a  year  before  he  makes  the 
assignment.  During  all  of  that  time  he  may  know  of  such, 
insolvency,  and  may  contemplate  making  an  assignment. 
Indeed  he  may  fully  reach  the  determination  to  make  it,  but 
^  defer  the  execution  of  that  purpose  from  time  to  time,  and 
when  such  purpose  is  finally  consummated  will  it  do  to  say 
tli^t  a  court  of  equity  will  attempt  to  reach  back  and  undo 
all  preferences  given  since  that  determination  took  form  in 
his  miud  ?  Many  practical  difficulties  would  beset  the  chan- 
cellor in  attempting  to  apply  such  a  rule.  Reaching  the  de- 
termination to  make  the  assignment  is  a  mental  process  in 
the  debtor's  mind.  How  may  the  time  be  fixed  when  he 
thus  determines  ?  How  far  back  would  the  chancellor  go  in 
bis  inquisition  into  the  debtor's  state  of  mind? 

Certain  formalities  are  necessary  to  consummate  such  a  pur- 
pose, and  we  think  it  may  fairly  be  said  that  when  the  debtor 
has  once  entered  upon  the  doing  of  these  formal  acts  necea- 
sary  to  make  the  assignment  he  can  not  thereafter  make  any 
valid  preference  if  he  perseveres  and  completes  the  assign- 
ment thus  begun.  This  is  as  far,  however,  as  the  courts  can 
safely  go. 

The  circuit  court  did  not  err  in  sustaining  the  demurrer 
to  this  paragraph  of  the  complaint.  For  the  error  commit- 
ted in  sustaining  the  demurrer  to  the  third  paragraph  of  the 
complaint  the  cause  is  reversed,  with  costs. 

Filed  Feb.  26, 1891 ;  petition  for  a  rehearing  oyerraled  Dec.  8,  1891. 
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Coryell  v.  The  State. 

Peacttcb.-— JBrvemti^  Cbse  on  the  Evidence. — If  the  evidence  tends  to  sup- 
port the  verdict,  the  Supreme  Conrt  will  not  reverse  the  case,  no  matter 
how  contradictory  it  may  be  when  considered  as  a  whole. 

Cbucikai*  Law. — Inxuffidmcy  of  Evidence, —  Cate  in  Point, — Insufficiency  of 
evidence  to  sostain  a  conviction  of  manslaughter  considered. 

From  the  Jackson  Circuit  Court. 

B.  H,  Burrdl,  F.  L,  Branaman  and  /.  M.  Lewis,  for  ap- 
pellant. 

W.  T.  Branaman,  Prosecuting  Attorney,  and  A.  G.  Smith, 
Attorney  General,  for  the  State. 

Miller,  J. — The  only  question  here  is  upon  the  suffi- 
ciency of  the  evidence  to  support  the  verdict.  The  appel- 
lant was  indicted  for  the  murder  of  Arthur  E.  Beadle.  A 
trial  by  jury  resulted  in  a  verdict  of  manslaughter,  fixing  his 
punishment  at  ten  years'  imprisonment. 

The  appellant  admitted  the  killing,  but  claimed  that  it  was 
done  in  self-defence. 

The  evidence  shows  without  dispute  that  the  appellant  and 
his  wife,  Cora,  had  been  separated  something  over  a  year. 
The  wife  had  possession  of  their  child,  an  infant  of  less  than 
two  years  of  age,  until  about  eight  weeks  prior  to  the  trag- 
edy, when  the  appellant  took  and  kept  it.  On  the  night  of 
the  homicide  the  appellant  took  his  child  and  his  mother  to 
a  school-house,  where  religious  services^  were  being  held.  His 
wife,  Cora,  and  her  father,  Luther  Beadle,  her  brothers,  Vic- 
tor Beadle,  and  the  deceased,  Arthur  E.  Beadle,  and  other 
members  of  the  family,  were  attendants  at  the  services.  The 
appellant  sat  with  his  child  in  the  back  part  of  the  house, 
near  the-door.  After  the  close  of  the  services  his  wife  went 
back  to  him  and  took  hold  of  the  child,  when  a  scuffle  ensued 
for  its  possession,  in  which  he  slapped  or  pushed  his  wife.  A 
fight  then  ensued  between  the  appellant  and  the  three  Bead- 
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tes,  the  father  and  two  sons^  during  which  one  of  them,  a  boy 
sixteen  years  old,  was  shot  and  killed. 

The  evidence  for  the  prosecution  as  to  the  ciroamstances 
of  the  killing  is  in  substance  detailed  in  the  following  synop- 
sis, copied,  largely,  from  the  brief  of  the  attorney  general : 

Eva  Donalds,  the  first  witness  for  the  State,  testifies  that 
after  church  the  appellant's  wife  went  up  to  him,  and  asked 
to  see  the  baby.  He  told  her  to  let  it  alone.  She  replied 
that  she  hdd  as  much  right  to  see  it  as  he  had,  and  took  hold 
of  it,  whereupon  he  struck  her  and  called  her  a  vulgar  name. 
The  deceased  then  came  up  and  struck  him,  after  which  the 
crowd  gathered  and  the  witness  saw  no  more.  She  saw  them 
have  appellant  down  on  the  floor,  and  deceased  striking  him. 
They  were  fighting  from  the  time  they  commenced  until  the 
shot  was  fired.  The  baby  was  back  where  they  were  fight- 
ing, and  the  wife  got  it,  and  the  witness  helped  her  take  it 
out  through  the  window. 

On  cross-examination  this  witness  testifies  that  when  ap- 
pellant's wife  took  hold  of  the  baby's  hand  he  struck  her, 
and  she  said  she  had  as  much  right  to  have  the  baby  as  he 
had,  and  she  wanted  it.  He  said  he  would  not  do  it,  and  for 
her  to  let  go  of  the  baby ;  she  did  not  do  so,  and  he  struck 
her  a  second  time,  but  she  still  held  on  to  the  baby.  The 
deceased  then  came  up,  and  defendant  said  nothing  to  him, 
nor  he  to  deceased.  Then  defendant  jerked  the  baby  away 
from  his  wife,  and  whirled  around  in  the  aisle,  and  started  for 
the  door,  and  the  deceased  and  Luther  Beadle  (the  father) 
followed  him.  The  door  was  shut,  and  he  then  went  into 
the  corner,  holding  on  to  the  baby.  The  defendant  struck 
the  deceased,  and  the  deceased  and  his  father  struck  the  de- 
fendant. The  baby  was  put  on  the  desk,  and  the  men  were 
fighting.  Witness  saw  the  deceased  hit  the  defendant  one  or 
two  times  just  before  she  went  out  of  the  window.  He  was 
down  on  the  floor,  and  the  other  men  were  on  him. 

Zachariah  Marling  testified  that  after  church  was  dismissed 
the  defendant  had  his  baby  in  his  arms;  that  just  aft«r 
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church  closed  he  saw  Luther  Beadle  make  a  motion  to  de- 
fendant's wife,  and  whisper  to  her,  and  she  started  down  the 
aisle  to  defendant,  her  father  following  her.  Witness  heard 
swearing,  and  a  noise  like  some  one  was  struck  or  kicked. 
The  three  Beadles  were  in  front  of  the  defendant,  and  they 
were  fighting.  They  were  crowded  over  in  the  southeast 
corner.  Saw  a  revolver  raised,  as  if  some  one  was  striking 
with  it.  The  three  Beadles  were  striking  the  defendant,  but 
the  witness  could  not  see  just  what  part  the  deceased  was  do- 
ing. The  defendant  struck  deceased  with  a  revolver,  and 
deceased  had  defendant  by  the  collar,  and  was  hitting  him. 
The  three  Beadles  had  defendant  down  on  the  floor,  when 
the  defendant  put  his  revolver  under  his  arm  and  fired.  De- 
ceased struck  defendant  once  or  twice  after  the  shot  was  fired 
and  then  went  out  followed  by  his  father.  The  defendant 
followed  to  the  door,  where  his  revolver  was  taken  away  from 
him  ;  that  at  the  time  the  shot  was  fireci  the  Beadles  had  the 
defendant  down,  the  deceased  was  striking  him,  and  Victor 
Beadle  was  upon  him  and  striking  him. 

Jacob  Myers  testified  that  he  heard  the  shot,  and  after- 
wards took  the  revolver  away  from  the  defendant,  who 
said  to  him,  ^'I  will  shoot  the  damn  heart  out  of  you  if  you 
don't  let  me  go.     They  are  all  on  me." 

On  cross-examination  he  says:  ^^I  was  near  the  door 
when  I  heard  the  shot.  I  saw  that  it  was  the  three  Beadles 
and  defendant  that  were  fighting  in  the  corner.  They  had 
defendant  down  on  the  floor. 

James  G.  Allison  testified  that  either  in  August  or  Octo- 
ber the  defendant  said  to  him  that  he  would '^  wipe  out" 
three  of  the  Beadles. 

Isaac  N.  Collins  testified  to  a  threat  made  by  the  defend- 
ant, on  Christmas  eve,  that  he  would  put  daylight  through 
some  of  the  Beadles  if  they  were  not  careful. 

Mattie  Powell's  evidence  was  to  thew  efiect  that,  after  the 

# 

close  of  the  services,  the  defendant  was  putting  on  the  child's 
wraps,  when  his  wife  came  up  and  grabbed  the  child.     He 
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told  her  to  let  go  of  the  child.  She  said  she  would  not,  and 
held  OD,  and  he  slapped  her.  Then  the  three  Beadles  came 
up  and  commenced  to  fight  the  defendant,  who  took  up  the 
baby  in  his  arms,  and  started  for  the  door,  and  asked  some 
one  to  open  it.  The  door  was  opened  by  some  one,  and  then 
closed.  When  he  started  for  the  door  some  one  jerked  him 
back,  and  they  crowded  him  over  in  the  corner,  and  were  all 
fighting  the  defendant  there,  and  had  him  down  on  the  floor 
when  the  shot  was  fired.  This  witness  also  says  that  the 
defendant  started  to  run  out  of  the  house,  when  the  door  was 
closed ;  that  he  started  fast. 

Eliza  Beadle  testified  that  she  saw  the  defendant's  wife  go 
to  him,  and  said, ''  Samuel,  let  me  see  the  baby,"  to  which 
he  replied,  "  No/'  when  she  took  hold  of  the  baby,  where- 
upon be  slapped  her.  This  witness  did  not  see  much  of  the 
fight,  but  says  the  Beadles  were  all  after  him,  and  when  they 
got  back  into  the  corner  the  wife  followed  them  up. 

William  L.  Ross  says  that  he  first  knew  of  the  trouble 
when  he  heard  a  woman  scream.  He  then  got  upon  a  seat 
and  saw  the  defendant  and  the  three  Beadles  in  the  corner 
of  the  room.  Defendant  set  the  child  down  on  a  corner  and 
commenced  to  knock  the  deceased.  Deceased  and  his  brother 
were  knocking  the  defendant.  They  had  knocked  him 
againt  the  wall,  and  then  Luther  Beadles,  the  father,  ran  in 
and  struck  defendant ;  that  at  the  time  of  the  shot  they  were 
in  the  corner,  the  defendant  on  his  knees  and  the  others 
about  him.  The  deceased  was  sixteen  years  old,  tall  and 
slender,  and  would  weigh  one  hundred  and  ten  pounds. 

William  W.  Collins  testified  that  he  caught  the  defendant 
and  held  him  while  Myers  took  the  revolver  from  him. 
Myers  told  defendant  that  he  had  killed  one  man  and  not  to 
kill  another,  to  which  defendant  replied,  ^^  Let  me  go ; ''  also, 
that  the  defendant  struck  at  Sarah  Beadle. 

On  cross-examination  this  witness  says  that  he  heard  the 
defendant  call  for  help,  but  that  no  one  went  to  his  rescue. 

Luther  Beadle,  father  of  the  deceased,  testified  that  afler 
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* 
the  defendant  came  in  with  the  baby,  witness  went  to  Cora 

and  spoke  to  her,  and  that  after  church  he  made  a  sign  to 
Cora,  and  she  went  to  defendant  and  reached  out  her  hand' 
for  the  child,  but  defendant  would  not  give  her  the  child; 
that  she  grabbed  it  and  he  slapped  her,  and  she  held  on  to 
the  child.  He  tried  to  get  her  loose  from  the  child  but  could 
not,  then  he  struck  her  two  or  three  times,  but  she  held  to 
the  child ;  that  the  deceased  started  from  the  other  side  of 
the  room,  and  when  he  got  close  to  the  defendant  he  com- 
menced pushing  him  back.  '^  I  and  my  eldest  son  went 
there.  I  saw  defendant  had  a  revolver.  He  presented  it 
at  my  breast,  and  he  tried  the  second  time.  I  knocked  it 
off.  He  then  put  the  revolver  under  the  deceased^s '  clothes 
and  shot.  I  was  then  with  my  two  |)Qys.  When  I  left  the 
stove  to  go  to  the  defendant  they  were  in  the  northeast  cor- 
ner of  the  room,  about  eight  feet  from  were  the  defendant 
struck  his  wife.  When  I  got  t^  them  the  deceased  had  the 
defendant  by  the  hair  of  the  head  and  was  pushing  him 
against  the  wall.  The  baby  was  on  the  floor.  Victor  and  I 
started  for  the  defendant  about  the  same  time,  and  got  there 
about  the  same  time.  There  was  quite  a  scuffle  in  the  cor- 
ner. When  Arthur  (the  deceased)  and  defendant  were  fight- 
ing, Victor  handed  him  one.  I  knocked  him  nearly  down 
during  the  fight.  Ha  shot,  and  Arthur  quit  fighting,  saying, 
**  I  am  killed,^'  and  went  out.  I  started  to  follow  him,  and 
defendant  snapped  his  revolver  at  me.  I  struck  him  and 
staggered  him  back. 

On  cross-examination  the  witness  says  that  he  had  a  re- 
volver that  night,  which  was  taken  from  him  by  Jacob  Mey- 
ers. 

Victor  Beadle  testifies  that  when  the  wife  went  to  the  de- 
fendant he  hit  her.  Then  deceased  went  up,  put  his  hand 
on  defendant  and  pushed  him  back,  whereupon  the  defend- 
ant struck  him.  Saw  defendant  strike  deceased  once.  They 
got  into  the  southeast  corner  of  the  room,  twelve  or  fourteen 
feet  from  where  it  commenced.     When  the  shot  was  fired 
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defendant  was  half  bent  oVer,  and  deceased  had  his  head  an- 
der  his  arm  and  was  pounding  him. 

Sarah  Beadle,  mother  of  the  deceased,  testified  that  after 
charch  her  daughter  went  to  the  defendant  and  asked  to  see 
the  child.  He  slapped ^er.  She  took  hold  of  the  child  and 
held  on,  and  he  hit  her  with  his  fist.  His  mother  also  hit 
her.  The  deceased  went  up  and  pushed  defendant  back,  and 
defendant  turned  and  hit  him  three  times  before  he  did  any- 
thing. When  defendant  got  out  he  ran  down  into  the  corner 
of  the  school-house.  Cora  took  the  child.  Just  before  the 
shot  was  fired,  Luther  knocked  the  defendant  down,  and  the 
deceased  caught  him  by  the  back  of  the  neck  with  one  hand 
and  was  thumping  him  with  the  other. 

Bertha  Collins  say^that  when  the  defendant's  wife  went  to 
get  the  baby  he  slapped  her,  and  commenced  to  run  backwards 
with  the  baby.  Witness  ran  out  of*  the  house,  and  when  she 
came  back  she  saw  the  defendant  strike  Luther  Beadle  with 
a  revolver. 

Cora  Coryell,  wife  of  the  defendant,  says :  "  I  went  to  de- 
fendant and  asked  him  to  see  the  baby.  He  hit  me  with 
his  open  hand.  He  hit  me  three  times  before  brother  came 
up,  and  then  Arthur  struck  him  and  the  fight  commenced. 
He  pulled  ofi^  my  fascinator  in  the  racket.  I  got  the  child 
from  under  them  on  the  floor,  in  the  northeast  corner  of  the 
house,  where  they  were  fighting.  When  I  got  the  child,  de- 
fendant was  bent  over  and  my  brothers  were  hitting  him.  I 
was  about  the  middle  window  of  the  house  when  the  shot 
was  fired." 

On  cross-examination  she  says  that  the  defendant  tried  to 
get  out  of  the  house,  but  could  not.  She  also  says :  *'  I 
went  to  get  the  child  and  stayed  until  I  got  the  child.  Yes, 
I  got  it." 

On  re-examination  she  testified  that  daring  the  fight  in 
the  corner  of  the  room,  the  defendant  asked  one  Robertson 
to  take  the  child  while  he  killed  the  whole  damn  set. 

We  have  thus  epitomized  the  evidence  adduced  by  the 
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State  without  reference  to  the  exculpatory  testimony  intro- 
duced by  the  defendant.     If  the  evidence  introduced  for  the  . 
prosecution  tends  to  support  the  verdict;  it  will  be  sufficient 
to  sustain  the  conviction,  no  matter  how  contradictory  the 
evidence  may  be,  when  considered  as  a  whole. 

The  defendant  is,  however,  entitled  to  the  benefit  of  the 
uncontradicted  testimony  of  his  neighbors  that  his  charac- 
ter in  the  neighborhood  in  which  he  resided  was,  and  al- 
ways had  been,  that  of  a  i>eaceable,  quiet  and  law-abiding 
citizen.  ^ 

In  our  opinion,  this  evidence  does  not,  even  when  viewed 
in  the  light  least  favorable  to  the  defendant,  sustain  the  ver- 
dict of  the  jury. 

The  action  of  the  defendant  in  having  upon  his  person  a 
deadly  weapon,  carried  in  violation  of  law,  and  also  his  con- 
duct in  slapping  or  pushing  his  wife,  particularly  if  she  only 
asked  to  see  their  child,  was  most  reprehensible,  and  at  the 
outset  placed  the  defendant  in  a  position  unfavorable  to  the 
maintenance  of  his  defence. 

•The  evidence,  however,  shows  that  he  subsequently  made 
an  effort  to  withdraw  himself  from  the  conflict,  and  that 
fron»  that  time  he  acted  on  the  defensive. 

The  evidence  for  the  State  shows  that  after  his  unsuccess- 
ful effort  to  leave  the  school-house,  he  was  forced  to  aban- 
don the  possession  of  his  child ;  was  forced  back  into  the 
corner  of  the  room,  and  so  set  upon  and  assailed  by  the  de- 
ceased and  his  father  and  brother  that  further  retreat  was 
impossible;  that  he  was  knocked  or  forced  down  on  the 
floor  and  his  cries  for  help  unheeded ;  that  after  an  unsuc- 
cessful effort  to  free  himself  from  his  assailants  by  using  his 
pistol  as  a  club,  he  fired  the  fatal  shot,  when  down,  with 
three  men  beating  him. 

While  the  jury  were  not  compelled  to,  we  think  they 
might  have  inferred,  from  this  evidence,  that  there  was  a  pre- 
conceived attempt  on  the  part  of  his  wife  and  her  father  and 
brothers  to  take  the  child  from  the  possession  of  the  defend- 
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anty  and  that  his  wif^  did  not  simply  ask  to  see  the  child, 
but  demanded  its  possession^  and  took  hold  of  it,  and  that 
the  pushing  or  slapping  was  intended  to  free  her  hold  with- 
out hurting  the  child.  If  such  was  the  case,  his  conduct 
was  much  less  reprehensible,  for  in  order  to  keep  from  seri- 
ously injuring  it,  he  was  compelled  to  either  surrender  its 
possession  or  cause  her  by  force  to  loosen  her  hold. 

No  questions  of  law  are  argued  or  involved,  and  a  further 
discussion  would  be  useless. 

Judgment  reversed,  with  instructions  to  grant  the  defend* 
ant  a  new  trial. 

Filed  Dec.  12,  1891.  ^ 


No.  15,382. 

Williams  v.  The  State,  ex  rel.  Moon. 

Appellate  Covrt,— Bastardy, — JurUdicHon. — The  Appellate  Court  has 
exclusiTe  jurisdiction  of  a  prosecution  under  the  statute  for  bastardy. 

From  the  Boone  Circuit  Court. 

J.  G.  Suity  W.  N,  Suit  and  F.  F.  Moore^  for  appellant. 
Jf.  BristoWf  C7,  M.  Zion  and  W,  B.  Moore,  for  appellee. 

Olds,  J. — This  is  a  prosecution  under  the  statute  for  bas- 
tardy. The  object  of  such  prosecution  is  to  compel  the  father 
to  maintain  and  edu6ate  the  child,  and  this  is  secured  by  the 
rendition  of  a  money  judgment  and  an  order  requiring  the 
father  to  pay  to  the  mother,  or  such  other  person  as  the  court 
may  direct,  such  sums  of  money  as  the  court  may  adjudge 
proper. 

The  ultimate  judgment  to  be  rendered  is  a  money  judg- 
ment. 

The  provision  of  the  statute  authorizing  the  commitment 
of  the  defendant  to  jail  in  default  of  replevin  bail  is  intended 
to  aid  in  securing  the  payment  of  the  judgment.  The  sole 
object  is  to  compel  the  payment  of  such  a  sum  of  money  as 
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the  court  may  adjudge  proper,  and  the  action  is  an  action  for 
the  recovery  of  money  only,  for  if  the  judgment  be  paid  or 
its  payment  secured  by  the  entry  of  replevin  bail,  the  object 
of  the  statute  is  accomplished,  and  no  other  relief  is  author- 
ized.    Sections  991  and  992,  R.  S.  1881. 

Section  1  of  the  act  creating  the  Appellate  Court,  and  de* 
fining  its  jurisdiction  (Acts  of  1891,  p.  39),  provides  that  in 
^'AU  cases  for  the  recovery  of  money  only  where  the  amount 
in  controversy  does  not  exceed  one  thousand  dollars,^'  the 
Appellate  Court  shall  have  exclusive  jurisdiction  on  appeal. 

The  judgment  in  this  case  is  for  four  hundred  dollars,  and 
an  appeal  was  taken,  and  the  transcript  filed  in  this  court  on 
the  7th  day  of  February,  1891,  and  was  pending  in  this  court 
at  the  time  of  the  passage  of  the  act  creating  the  Appellate 
Court, 

Section  19  of  said  act  provides  for  the  transfer  to  that 
court  of  all  cases  then  pending  in  this  court  of  which  the 
Appellate  Court  is  by  said  act  given  jurisdiction. 

The  Appellate  Court  having  exclusive  jurisdiction  in  this 
class  of  cases,  this  case  is  transferred  to  the  Appellate  Court 
for  decision. 

Filed  Nov.  20, 1891. 


— ♦ 


No.  15,216. 

Bbadfield,  Sheriff,  et  al.  v.  Newbt  et  au 

JuDOHENT. — Jttdgmeni  FUed  in  Other  County, — Duration  cf  Lien. — The  lien 
of  a  jadgment  of  a  circuit  court,  filed  in  a  county  other  than  the  one  in 
which  it  was  rendered,  expires  at  the  same  time  the  lien  expires  in  the 
county  in  which  such  judgment  was  rendered. 

From  the  Hamilton  Circuit  Court. 

E.  P.  Ferris,  W.  W.  Spencer  and  /.  8.  Ferris,  for  appel- 
lants. 

T.  J.  Kane,  T.  P.  Davis  and  W.  Booth,  for  appellees. 
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Elliott,  J. — On  the  2d  day  of  October,  1877,  Nicholas 
Copple  recovered  a  judgment  in  the  Shelby  Circuit  Court 
against  Jacob  Cook.  Ou  the  11th  of  March,  1889,  a  trans- 
cript of  the  judgment  was  filed  and  docketed  in  the  clerk's 
office  of  Hamilton  county.  An  execution  was  issued  on  the 
judgment  by  order  of  the  Shelby  Circuit  Court,  on  the  18th 
day  of  April,  1889,  and  the  writ  was  received  by  the  sheriff 
of  Hamilton  county  on  the  25th  day  of  that  month.  Jacob 
Cook  was  the  owner  of  land  in  Hamilton  county  on  the  4th 
day  of  April,  1889,  and  on  that  day  conveyed  the  land  to 
the  appellee  Townson  Newby.  This  suit  was  brought  by 
Newby  to  restrain  the  sale  of  the  land  bought  by  him  of  the 
judgment  debtor  on  the  judgment  obt,ained  by  Copple. 

We  are  satisfied  that  the  lien  of  the  judgment  expired 
before  Newby  became  the  owner  of  the  land,  and  that  the 
land  could  not  l)e  sold  under  it.  The  life  of  a  judgment  lien 
is  fixed  at  ten  years,  and  the  courts  can  not  prolong  it.  3/a- 
honey  v.  Neff^  124  Ind.  380 ;  McAfee  v.  Reynolds,  ante,  p.  33, 
and  cases  cited;  Brown  v.  Wuskoff^  118  Ind.  569. 

The  statutory  provision  authorizing  transcripts  from  one 
county  to  be  docketed  in  another  does  not  create  a  new  lien. 
The  utmost  that  can  be  claimed  is  that  it  transfers  the  lien 
from  one  county  to  another.  The  lien  itself  is  unchanged, 
the  foundation  remains  the  same,  and  that  foundation  is  the 
original  judgment.  When  the  life  of  that  lien  expires,  all 
incidents  perish  with  it.  This  is  evident  from  the  language 
of  the  statute  authorizing  the  docketing  of  the  trans- 
cripts of  judgments  in  counties  other  than  that  in  which 
the  judgment  was  rendered.  Section  611,  R.  S.  1881.  The 
meaning  of  the  statute  plainly  is  that  the  filing  of  the  trans- 
cript conveys  the  lien  of  the  original  judgment,  but  creates 
no  new  lien.  The  one  judgment  constitutes  the  lien  from 
first  to  last.  The  words  of  the  statute  are  :  "  Such  judg- 
ment, from  the  time  of  filing  the  copy  aforesaid,  shall  be  a 
lien  upon  all  the  real  estate,  including  chattels  real,  of  the 
judgment  debtor,  situated  in  the  county  where  filed,  as  fully 
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as  if  such  judgment  bad  been  rendered  thereon.'^  It  seems 
quite  clear  to  us  tbat  the  duration  of  the  lien  is  determined 
by  the  original  judgment,  and  that  the  words  "  such  judg- 
ment^* refer  to  the  only  judgment  ever  rendered.  If  this  be 
true,  it  must  follow  tbat  there  is  only  one  judgment  lien,  and 
it  is  that  lien  that  is  transferred  by  the  filing  and  docketing 
of  the  transcript.  This  conchision,  plain  in  itself,  is  re- 
quired by  the  authorities  to  which  we  have  referred. 
Judgment  a£Srmed. 

Filed  Oct  8, 1891 ;  petition  for  a  rehearing  oyerruled  Dec'lO,  1891. 
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No.  15,247. 

The  EvAKsvUiLE  and  Richmond  Railroad  Company 

V.  Fettig.  _  

130  6ll 

Pbaotice. — Evidenec^-Objeetion  <o,  Particularity  {/.-^Objections  to  evidence,    ^J^  __^?3 
to  be  available,  mast  be  reasonably  specific ;  and  it  is  not  enough  to 
state  that  it  is  "  incompetent,"  "  immaterial,"  or  "  improper." 

Evidence. — Protf  cf  Value  of  Land. — Opinion  by  Witness  Unacquainted  vM 
Value  o/Landin  that  Vicinity. — A  witness,  after  stating  the  location  of  land 
and  his  knowledge  of  it,  may  give  his  opinion  of  its  valoe,  based  upon 
such  facts,  without  it  being  shown  that  he  knew  anything  about  the 
market  value  of  lands  in  that  vicinitv. 

Same. — Proof  of  Value  both  Before  and  After  Construction  of  Railroad. — In 
proving  the  value  of  land  affected  by  the  construction  of  a  railroad, 
proof  of  its  value,  both  before  and  after  the  construction  of  such  road, 
may  be  made. 

From  the  Jackson  Circuit  Court. 

M.  F.  Dunn  and  O.  G.  Dunn,  for  appellant. 
W.  K.  Marshall,  for  appellee. 

McBbide,  J. — The  only  question  argued  by  counsel  for 
the  appellant  relates  to  the  action  of  the  trial  court  in  ad- 
mitting testimony. 

The  appellant  sought  to  appropriate  certain  lands  belong- 


62  SUPREME  COURT  OF  INDIANA,  , 

The  Eyansyille  and  Bichmond  BaiJroad  Company  v.  Fettig. 

ing  to  the  appellee  for  the  construction  of  its  line  of  railroad. 
The  assessment  of  damages  being  unsatisfactory  to  the  ap- 
pellee,  he  filed  exceptions,  and  the  cause  was  tried  by  the 
court,  a  jury,  being  waived.  • 

On  the  trial  the  appellee  called  several  witnesses  to  testify 
to  the  value  of  the  land  before  and  after  the  construction  of 
the  railroad,  and  they  were  each  allowed  to  testify  over  the 
objection  of  the  appellant.  With  the  exception  of  the  first 
witness,  the  record  does  not  show  that  any  specific  objection 
was  made  to  the  testimony  of  any  of  these  witnesses. 

With  the  majority  of  the  witnesses  the  bill  of  exceptions 
simply  shows,  generally,  that  the  appellant  objected,  and  that, 
his  objection  being  overruled,  he  excepted.  In  other  in- 
stances it  is  stated  that  the  objection  was  because  the  testi- 
mony was  "  incompetent  and  improper/'  Such  objections 
present  no  question  to  this  court.  Objections  to  evidence,  to 
be  available,  must  be  reasonably  specific.  It  is  not  enough 
to  state  that  the  evidence  is  incompetent,  or  that  it  is  '*  im- 
material,'' or  "  improper,"  or  "  incompetent,"  but  the  par- 
ticular objection  must  be  fairly  stated.  Ohio,  etc.,  R.  W,  Co. 
V.  Walker^  113  Ind.  196  ;  Farman  v.  Lauman,  73  Ind.  568; 
Nave  V.  Flack,  90  Ind.  205 ;  Louisville,  etc.,  R,  W,  Go.  v. 
Jones,  108  Ind.  551,  and  many  other  cases. 

The  testimony  of  all  these  witnesses  was,  however,  sub- 
stantially alike.  The  first  witness  called  was  Charles  Len- 
inger,  who  testified  that  he  knew  the  land,  and  described 
its  location,  adjoining  the  corporation  line  of  the  city  of 
Seymour,  described  its  shape,  testified  that  it  was  cleared 
and  fenced,  and  that  there  were  no  buildings  upon  it.  That 
it  was  "  good  to  lay  out  in  town  lots,"  but  had  never  been 
platted,  and  that  the  town  was  growing  that  way.  He  was 
then  asked  to  state  how  much  the  land  was  worth  per  acre 
before  the  road  was  constructed.  To  this  question  the  ap- 
pellant at  the  time  objected,  for  the  reason  ^'  that  it  called 
for  a  mere  opinion,  and  that  the  witness  had  not  yet  stated 
that  he  knew  anything  about  the  market  value  of  lands,  or 
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of  any  lands  selling  in  that  immediate  vicinity."  The  ob- 
jection being  overraled,  an  exception  was  properly  saved. 

There  was  no  error  in  this  ruling.  The  witness  having 
testified  to  a  knowledge  of  the  very  property  in  controversy^ 
was  competent  to  testify  to  his  opinion  of  its  value^  basing 
snoh  opinion  upon  the  facts  to  which  he  had  already  testis 
fied.    Smith  v.  Indianapolis^  etc.,  R.  R.  0>.,  80  Ind.  233. 

The  extent  of  the  witness'  information  affects  the  weight 
of  his  testimony,  but  not  its  competency.  Special  knowl- 
edge relating  to  the  value  of  lands  in  that  locality  would^ 
no  doubt,  add  value  and  weight  to  his  opinion. 

Counsel,  in  addition  to  the  specific  objection  made,  argue 
generally  as  to  all  of  this  evidence  that  it  was  not  compe- 
tent to  prove  damages  by  proving  the  value  of  the  property 
before  and  after  the  construction  of  the  railroad.  No  such 
question  is  properly  presented  by  the  record,  but  if  it  was 
the  authorities  in  this  State  are  against  him.  Yo«t  v.  Conroy, 
92  Ind.  464,  and  authorities  there  cited.  See,  also,  many 
cases  since  decided. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Dec.  16, 1891. 


No.  15,093. 

McCarthy  et  al.  v.  Seisleb. 

Chattel  Mobtgaoe. — PartMnhip  Property, — Execution  of  by  One  Partner. — 
One  partner  may  execute  a  valid  chattel  mortgage  of  partnership 
goods,  to  secure  a  partnership  debt,  hj  signing  the  firm  name. 

Same. — Purehaae  Without  Notice  Within  Ten  Days  After  Execution  and  Be- 
fore Beeording, — A  chattel  mortgage  recorded  in  the  proper  county 
within  ten  days  after  its  execution  is  a  valid  lien  on  the  property  mort- 
gaged as  against  a  person  who  purchased  it  before  such  mortgage  is 
recorded  and  without  notice  thereoL 
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From  the  Miami  Circuit  Court. 

J.  L.  Farrar  and  J.  Farrar,  for  appellants. 
W,  G.  Bailey  and  J.  T.  CoXy  for  appellee. 

Olds,  J. — Oliver  B.  Harrison  was  the  owner  of  a  res- 
taurant. In  September,  1887,  he  sold  the  same  to  McNutt 
Bros,  for  f  850.  They  paid  him  $300  cash  and  gave  to  him 
their  note,  secured  by  a  chattel  mortgage  on  the  restaurant 
property  purchased  by  them,  .for  the  balance,  $550.  McNutt 
Bros,  afterwards  paid  Harrison  on  the  note  and  mortgage 
$300. 

On  December  19th,  1887,  the  McNutts  mortgaged  the  same 
property  to  John  Seisler,  the  appellee,  for  a  bill  of  $90  for 
meat  sold  to  McNutts  by  Seisler  for  the  restaurant,  execut* 
ing  a  note  and  mortgage  for  said  $90,  due  in  one  week  after 
date.  On  December  20th,  1887,  McNutts  owed  to  Harrison 
a  balance  of  $250  and  interest  on  the  note  and  mortgage, 
and  on  said  day  Harrison  purchased  the  restaurant  of  Mc- 
Nutts, paying  them  $25  in  money  and  surrendering  the 
note  and  mortgage.  On  December  21st  Harrison  sold  the 
restaurant  to  the  appellants,  Daniel  and  Bart  McCarthy,  for 
$250.  Harrison  testifies  that  the  goods  were  worth  at  the 
time  he  sold  them  to  McCarthy  $450  to  $500,  and  that* he 
turned  the  goods  over  to  McCarthy  at  2  o'clock  the  21st  of 
December,  1887.  The  mortgage  to  the  appellee,  Seisler,  was 
acknowledged,  and  was  recorded  in  the  proper  county  on  the 
2l8t  day  of  December,  1887,  at  2:30  o'clock  p.  m. 

There  was  a  finding  and  judgment  for  the  appellee. 

The  mortgage  to  the  appellee  was  executed  by  one  mem- 
ber of  the  firm  of  McNutt  Bros.,' George  McNutt  signing 
the  firm  name  by  himself,  and  acknowledging  the  mortgage. 
The  mortgage  was  valid.  The  one  partner  had  the  right  to 
execute  the  mortgage  on  the  partnership  property  to  secure 
the  debt  of  the  firm,  and  it  was  executed  in  proper  form. 
Says  Jones  on  Chattel  Mortgages,  section  46 :  "  One  partner 
may  execute  a  valid  mortgage  of  partnership  goods  to  secure 
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a  partnership  debt  by  signing  the  firm  name*."     Woodruff  v. 
King,  2  N.  W.  Rep.  p.  452. 

'Indeed,  counsel  for  appellants  do  not  seriously  controvert 
the  right  of  the  one  partner  to  mortgage  the  property. 
The  debt  due  the  appellee  for  meat  furnished  in  running  the 
restaurant,  and  the  extension  of  time  given  for  the  payment, 
were  a  valid  consideration  for  the  mortgage. 

It  is  insisted  by  counsel  for  the  appellants  that,  th|  appel- 
lee's mortgage  being  executed  on  the  19th  of  December,  and 
not  having  been  reborded  until  2:30  p.  m.  on  the  21st  of  the 
same  month,  the  appellants  having  purchased  the  goods 
for  a  valuable  consideration  on  the  21st  of  December  before 
the  hour  when  the  appellee's  mortgage  was  placed  on  record; 
without  any  knowledge  of  the  mortgage,  they  received  a 
valid  title  to  the  goods  as  against  the  appellee's  mortgage. 
In  other  words,  it  is  contended  that  under  our  statute  a  mort- 
gage of  chattels  is  not  valid  as  against  innocent  purchasers 
until  it  is  actually  recorded,  notwithstanding  it  is  recorded 
within  the  ten  days  fixed  by  the  statute ;  that  until  a  mort- 
gagee places  his  mortgage  on  record  an  innocent  party  may 
purchase  the  goods  of  the  mortgagor  for  value  and  hold 
them  free  from  the  mortgage.  We  can  not  agree  with  this 
position  of  counsel.  Under  our  statute,  section  4,913,  R. 
8.  1881,  the  mortgagee  has  ten  days  within  which  to  record 
his  mortgage  in  the  county  whefe  the  mortgagor  resides, 
and  if  he  records  it  within  that  time  it  becomes  a  lien  from 
the  date  of  its  execution  against  all  persons,  and  the  person 
purchasing  the  property  afler  that  date  purchases  the  same 
subject  to  the  lien  of  the  mortgage.  Ten  days'  time  is  given 
to  the  mortgagee  within  which  to  record  his  mortgage  and 
preserve  his  lien,  and  this  continues  its  validity  from  the  time 
of  its  execution.  Hoadley  v.  Hadky,  48  Ind.  452 ;  Krut- 
dinger  v.  BrotDn,  72  Ind.  466;  McFadden  v.  Hopkins,  81 
Ind.  459. 

If  the  theory  of  counsel  for  the  appellant  be  correct,  there 
Vol.  130.— 5 
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would  be  no  security  whatever  to  the  mortgagee  in  accept- 
ing a  chattel  mortgage  as  security  for  money  loaned,  or  as 
security  for  a  debt,  for  notwithstanding  he  had  his  mortgage, 
if  during  the  time  he  was  taking  or  transmitting  it  to  the 
county  recorder  for  record  the  mortgagee  made  a  sale  of  the 
property  to  an  innocent  person,  the  lien  of  his  mortgage 
would  be  divested  and  non-enforceable  as  against  such  pur- 
chaseri  This  is  against  the  theory  of  our  registration  laws. 
The  time  for  recording  has  been  universally  treated  as  a  time 
within  which  the  mortgagee  might  have  his  mortgage  re- 
corded and  preserve  his  lien  against  all  persons  purchasing 
or  taking  a  lien  upon  the  same  property  subsequent  to  the 
execution  of  his  mortgage. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 
FUed  Dec.  16, 1891. 
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No.  15,986. 

Taylor  v.  The  State. 

GbiminaIi  Law.— -Fai/ttr«  of  Prdof.—  Unneeeaaary  Jwmient— A  mere  failure 
to  prove,  with  technical  exactness,  an  avennent  which  was  not  neces- 
farj,  nor  of  the  essence  of  the  offence  charged,  will  not  be  sufficient  to 
authorize  a  reversal  of  the  case  on  appeal. 

Practice.— Fariance.—  TTAen  Objection  Must  he  Raised.^ A  party  desiring 
to  take  advantage  of  a  variance  between  the  pleadings  and  proof  must 
make  his  objection  at  the  proper  time  during  the  trial,  and,  if  he  does 
not  do  so,  he  can  not  afterwards  avail  himself  of  such  variance. 

WrrKESSEB. — Separaiwn,^  Witness  Disobeying  Order.— -Parly  not  ai  FauU. — 
Where  a  party  is  without  fault,  and  a  witness  disobeys  an  order  direct- 
ing a  separation  of  the  witnesses,  such  party  can  not  be  denied  the 
right  of  having  the  witness  testify,  but  the  conduct  of  the  witness  may 
be  shown  to  the  jury  upon  the  question  of  his  credibility. 

From  the  Spencer  Circuit  Court. 


I 


NOVEMBER  TERM,  1891.  67 

Taylor  v.  The  State. 

I 

H.  M.  Logsdon,  W,  C,  Mason,  A.  J.  Payton,^  L.  B.  0«- 
bcmej  for  appellant. 

A.  O.  Smith,  Attorney  General,  and  B.  M.  Johnsoriy  Pros- 
ecuting Attorney,  for  the  State. 

Coffey,  J. — The  appellant  was  indicted,  tried,  and  con- 
victed, in  the  Spencer  Circuit  Court,  upon  a  charge  of  rob- 
bery. He  appeals  to  this  court,  and  assigns  as  error  the 
overruling  of  his  motion  for  a  new  trial. 

It  is  insisted  that  the  evidence  does  not  support  the  ver- 
dict of  the  jury  finding  the  appellant  guilty  of  the  charge 
against  him. 

On  the  evening  of  the  9th  of  April,  1890,  soon  after  dark, 
a  short  distance  from  the  town  of  Bockport,  David  Axton, 
while  returning  home  from  the  town  in  his  wagon,  was  at- 
tacked and  robbed,  the  person  attacking  him  taking  from 
his  person  the  sum  of  eighty  dollars.  The  evidence  connect- 
ing the  appellant  with  the  robbery  is  circumstantial,  and 
somewhat  conflicting,  but  it  can  not  be  jsaid  there  is  no  evi- 
dence connecting  him  with  the  crime.  We  can  not  disturb 
the  verdict  on  the  evidence. 

The  indictment  charges  that  the  money  taken  at  the  time 
of  the  robbery  was  "  lawful  money  of  the  United  States."  It 
is  contended  by  counsel  for  the  appellant  that,  for  anything 
appearing  from  the  evidence  in  the  cause,  the  money  taken 
may  have  been  National  Bank  notes,  and  that  such  proof 
does  not  sustain  the  charge  that  it  was  ^^  lawful  money  of  the 
United  States." 

Section  1750,  R.  S.  1881,  provides  that  "  In  every  indict- 
ment or  information  *  *  *  Jq  ^hich  it  is  necessary  to 
make  an  averment  as  to  any  money,  or  bank  bills,  or  notes. 
United  States  treasury  notes,  postal  and  fractional  currency 
or  other  bills,  or  notes  issued  by  any  lawful  authority  and 
intended  to  pass  and  circulate  as  money,  it  shall  be  suffi- 
cient to  describe  such  money,  bills,  notes,  or  currency  sim- 
ply as  money,  without  specifying  any  particular  coin,  note, 
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bill^  or  currency  ;  and  such  allegations  shall  be  sustained  hj 
proof  of  any  amount  of  coin  or  of  any  such  note,  bill,  or 
currency,  although  the  particular  species  of  coin  of  which 
such  amount  was  composed,  or  the  particular  nature  of  such 
note,  bill,  or  currency  be  not  proved." 

It  is  conceded  that  if  the  money  taken  had  been  described 
simply  as  "  money,"  the  proof  in  the  case  would  support  the 
indictment  in  this  respect ;  but  it  is  claimed  that,  inasmuch 
as  it  is  described  as  *' lawful  money  of  the  United  States,"  it 
was  necessary  to  prove  that  the  money  was  either  coin  or 
legal  tender  notes,  issued  by  the  United  States  Government. 

It  has  often  been  held  in  this,  as  well  as  in  other  States, 
that  unnecessary  matters  of  description  in  an  indictment,  or 
information,  must  be  proved  as  charge^.  Ball  v.  StaUy  26 
Ind.  166;  WeHz  v.  State,  42  Ind.  161 ;  Dennis  v.  SiaU,  91 
Ind.  291. 

In  McQueen  v.  State,  82  Ind.  72,  it  was  said,  however : 
''It  would  be  unreasonable  to  expect  one  who  is  robbed  of 
money,  or  its  representative,  to  give  an  accurate  description 
of  it,  and  it  would  render  it  almost  impossible  to  convict  a 
thief  or  a  robber  if  courts  should  undertake  to  require  the 
prosecutor  in  all  cases  to  give  a  particular  description  of 
the  money  or  notes  feloniously  taken." 

It  was  no  doubt  the  purpose  of  the  Legislature  in  enact- 
ing the  statute  above  set  out  to  avoid  the  difficulty  often  en- 
countered by  the  prosecutor  in  proving  an  exact  description 
of  the  money  in  cases  like  this,  and  it  is  our  duty,  so 
far  as  we  can  do  so,  consistent  with  legal  rules,  to  carry  that 
purpose  into  efiect.  It  was  the  evident  intention  of  the 
prosecutor  in  drafting  the  indictment  in  this  case  to  make  it 
conform  to  the  statute,  otherwise  there  would  have  been  a 
more  particular  description  of  the  money  taken,  but  in  doing 
so  he  added  unnecessary  words  of  description.  In  the 
case  of  Mergentheim  v.  State,  107  Ind.  567,  it  was  said : 
"  But  the  variance,  if  such  it  be,  had  reference  only  to  a 
matter  of  unnecessary  description ;  and  for  a  mere  failure  to 
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prove  with  technical  exactness  an  averment  which  was  not 
necessary  nor  of  the  essence  of  the  o^Pence  charged,  we  would 
not,  under  the  rules  governing  appeals  in  criminal  cases,  be 
authorized  to  reverse.^' 

The  evidence  in  this  case  proves  that  the  money  taken  was 
paper  money  consisting  of  tens  and  five-dollar  bills.  The 
money  taken  from  the  appellant  at  the  time  of  his  arrest, 
and  which  is  claimed  by  the  State  to  be  the  money  stolen, 
was  deposited  with  the  clerk  of  the  court.  He  was  called 
as  a  witness,  and  produced  the  money  and  exhibited  it  to 
the  court  and  jury,  after  which  it  was  handed  to  counsel  for 
the  appellant  for  examination.  No  objection  was  made  then 
or  at  any  other  time  during  the  trial,  so  far  as  it  appears  by 
the  record,  that  there  was  any  variance  between  the  proof 
and  the  allegations  in  the  indictment. 

The  most  that  can  be  said  of  the  objection  now  urged  is, 
that  there  is  a  variance  between  the  allegations  of  descrip- 
tions in  the  indictment  and  the  proof  offered  by  the  State  to 
sustain  such  allegations. 

A  party  objecting  to  a  variance  between  the  pleadings  and 
the  proof  must  make  his  objection  at  the  proper  time  during 
the  trial,  and,  if  he  does  not  do  so,  he  can  not  afterwards 
avail  himself  of  the  objection.  Gfraves  v.  State,  121  Ind. 
357. 

In  this  case  all  the  proof  relating  to  the  money  taken 
went  to  the  jury  without  objection  at  the  time  it  was  intro- 
duced or  afterwards. 

It  is  now  too  late  to  urge  this  objection,  especially  as  there 
was  evidence  in  the  cause  from  which  the  jury  could  have 
drawn  the  inference  that  the  money  was  of  the  kind  described 
in  the  indictment.  David  Axton  testified  that  it  was  lawful 
money  of  the  United  States,  but  upon  cross-examination 
stated  that  he  did  not  know  whether  it  was  greenbacks  or 
national  bank  notes. 

The  case  of  Letoia  v.  State,  113  Ind.  59,  and  similar 
cases,  are  not  in  point,  for  there  it  can  not  be  said  there  was 
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any  effort  to  follow  the  statute  under  consideration,  as  each 
bill  stolen  was  particularly  described  in  the  indictment. 

The  record  discloses  the  fact  that  on  the  motion  of  the 
appellant  the  court  entered  an  order  separating  the  witnesses 
and  excluding  them  from  the  court-room  during  the  trial. 

The  appellant  at  the  proper  time  called  a  witness  on  his 
behalf,  to  whose  competency  the  State  objected  on  the  ground 
that  such  witness  had  remained  in  the  court-house,  in  dis- 
obedience of  the  court's  order,  and  had  heard  the  other  wit- 
nesses in  the  cause  testify. 

It  appeared  that  the  witness  had  not  been  subpoenaed,  and 
did  not  know  that  she  would  be  called  upon  to  testify  in  the 
cause,  but  the  appellant  knew  she  was  in  possession  of  the 
fact  which  he  proposed  to  ^rove  by  her.  He  and  his  coun- 
sel denied  all  knowledge  of  the  fact  that  the  witness. was  in 
the  court-room  during  the  trial.  The  court  nevertheless 
refused  to  allow  her  to  testify  in  the  cause.  The  fact  pro- 
posed to  be  proved  by  her  was  material  to  the  defence  in  the 
cause.  ^ 

We  think  the  court  erred  in  excluding  the  evidence  of 
this  witness. 

The  question  here  presented  received  a  careful  considera- 
tion in  the  cases  of  Davis  v.  Byrd,  94  Ind.  525 ;  Burk  v. 
Andia,  98  Ind.  59 ;  and  State,  ex  reL,  v.  Thomas,  111  Ind.  515. 

The  rule  to  be  deduced  from  these  cases  is  that,  where  a 
party  is  without  fault  and  a  witness  disobeys  an  order  di- 
recting a  separation  of  the  witnesses,  the  party  shall  not  be 
denied  the  right  of  having  the  witness  testify,  but  the  con- 
duct of  the  witness  may  go  to  the  jury  u))on  the  question  of 
ills  credibility.  We  are  not  called  upon  in  this  case  to  in- 
quire what  the  rule  would  be  in  a  case  where  the  party  had 
connived  at  the  presence  of  a  witness  in  violation  of  the 
order  of  the  court,  or  where  he  had  knowingly  permitted 
him  to  remain,  as,  in  this  case,  it  does  not  appear  that  the 
appellant  had  any  knowledge  of  the  witness'  presence  in  the 
ooart-room. 
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For  the  error  of  the  court  in  excluding  the  testimony  of 
this  witness  the  judgment  must  be  reversed. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

Filed  Dec.  16,  1891. 


No.  16,160. 
WiLLIABIS    ET  AL.  V.  ThE  CITIZENS^  RAILWAY   COMPANY. 

MuKidPJLL  CoBPOBATiONS. — Adfor  Incorporation  of  Oities. — Right  of  (hurt     ^^  '  ~„ 
to  Decide  Controntmu  Concerning  Privaie  Bights. — The  act  for  the  incor-     170       3981 
poration  of  cities  does  not  take  from  the  courts  authority  to  decide  legal 
controyersies  concerning  personal  or  property  rights,  and  does  not  vest      * 
in  the  common  councils  of  cities  the  power  to  determine  such  contro- 
versies. 

Same. —  Use  of  Street  to  Move  House. — Destruction  of  Privaie  I^operty. — The 
moving  of  a  house  along  a  public  street  of  a  city  is  an  extraordinary 
Qse  thereof  for  an  unusual  purpose,  which  may  be  controlled  or  denied  ; 
and  the  owner  of  such  a  house  can  not  insist  on  so  moving  it  if  such 
moving  will  result  in  the  destruction  of  the  property  of  others. 

Stbeett  Railways. — Moving  House  Across  Track. — Destruction  of  Wires. — 
Failure  of  Council  to  Act. — The  courts  have  the  power  to  restrain  the 
moving  of  a  house  across  a  street  electric  railroad  when  such  moving 
will  result  in  the  stopping  of  the  cars  an  unnecessary  length  of  time, 
and  the  cutting  or  destruction  of  the  wires,  even  though  the  common 
council  of  the  city  have  failed  or  refused  to  take  any  steps  to  prevent 
such  injury  or  destruction. 

CoBPORATiON. —  Ultra  Vires. — Collateral  Attack. — If  there  is  an  assumption 
of  corporate  rights  and  functions,  and  an  exercise  of  such  claims  and 
functions  under  claim  and  color  of  law,  only  the  State  can  question  the 
validity  of  the  assumption  and  exercise  of  such  functions  and  rights ; 
and  an  individual  can  not  successfully  assail  them  in  a  collateral  pro- 
ceeding. 

From  the  Elkbart  Circuit  Court. 

H.  C.  Dodge,  for  appellants. 

J.  H,  Baker  and  F.  E.  Baker,  for  appellee. 
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Elliott,  C.  J. — The  complaint  contains  these  material 
allegations :  That  the  appellee  is  a  corporation,  organized 
under  the  laws  of  the  State  for  the  purpose  of  constructing 
an  electric  street  railway,  upon  the  streets  of  the  city  of  Elk-  ' 
hart ;  that  it  is  authorized  to  operate  a  railway  with  any  kind 
of  motive  power  except  steam;  that  it  is  authorized  to  erect 
poles  and  stretch  wires  along  the  streets  for  the  purpose  of 
operating  its  line  of  milway,  by  means  of  electricity ;  that  it 
has  constructed  its  tracks,  erected  poles,  stretched  wires  and 
procured  electrical  appliances  for  the  purpose  of  operating 
its  railway ;  that  in  so  doing  it  has  expended  more  than 
eighty-eight  thousand  dollars ;  that  it  has  constructed  its 
tracks,  erected  poles,  and  made  necessary  connections  for 
operating  a  line  upon  Main  street,  in  the  city  of  Elkhart, 
under  the  right  and  authority  conferred  upon  it;  that  its 
railway  tracks  upon  that  street  have  been,  and  are  used  by 
it  in  conducting  its  business  as  a  public  carrier  of  passen- 
gers, and  for  such  purpose  are,  and  have  been,  in  constant 
use ;  that  the  interruption  of  its  business  would  inter- 
rupt a  public  service  and  use  much  needed  by  the  public ; 
that  one  of  the  defendants  is  the  owner  of  a  frame  build- 
ing, which  it  has  employed  one  of  its  co-defendants  to  move 
upon  and  along  Main  street,  and  the  work  of  moving  the  build- 
ing has  been  commenced  ;  that  the  building  is  so  large  that  it 
can  not  be  moved  along  Main  street  without  destroying  the 
wires  of  the  plaintiff,  and  entirely  stopping  the  movement  of 
its  cars  on  Main  street,  and  other  streets  of  the  city ;  that  the 
defendants  are  threatening  to  cut,  or  otherwise  destroy  the 
wires,  and  to  stop  the  running  of  cars ;  that  they  are  moving 
the  house  so  rapidly  that  the  building  will  reach  Main  street 
within  three  hours;  that  the  injury  which  they  threaten  to 
do  will  be  irreparable,  and  will  wholly  prevent  the  use  of  the 
street  and  cause  the  plaintiff  great  damage  ;  that  the  building 
can  be  moved  without  passing  on  Main  street.  Prayer  for 
an  injunction. 

The  point  first  made  by  the  appellants'  counsel  in  his  as* 
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sault  upon  the  complaint  is,  that  ^^  the  Elkhart  Circuit 
Court  had  no  jurisdiction."  In  support  of  this  point  it  is 
argued  that  the  common  council  of  the  city  has  exclusive  ju- 
risdiction over  the  city  streets^  and  that  the  court  could,  there- 
fore, have  no  jurisdiction  of  the  general  subject.  We  are  re- 
ferred to  the  cases  of  Kistner  v.  City  of  Indianapolis,  100 
Ind.  210,  and  Wood  v.  Clears,  12  Ind.  515,  but  it  is  pal- 
pably evident  that  these  cases  are  not  relevant  to  the 
present  controversy.  It  needs  neither  argument  nor  au- 
thority to  make  good  the  proposition  that  the  act  for  the 
incorporation  of  cities  does  not  take,  nor  mean  to  take, 
from  the  courts  the  authority  to  decide  legal  controversies 
concerning  personal  or  property  rights,  and  vest  in  the 
common  couucil  of  cities  the  power  to  determine  such 
controversies.  The  decision  of  such  controversies  must  be 
made  by  judicial  tribunals,  and  to  them  an  injured  party  has 
aright  to  appeal  for  a  vindication  of  his  rights. 

A  failure,  or  refusal,  of  the  common  council  of  a  city  to 
take  steps  to  prevent  the  injury  or  destruction  of  a  line  of 
railway  does  not  preclude  the  owner  from  seeking  redress  in 
the  courts  of  the  State.  Where  a  right  to  use  a  street  is  ac- 
quired pursuant  to  statute,  and  under  a  license  from  the  mu- 
nicipality, it  is  in  the  nature  of  a  contract  right,  and  the 
municipality  itself  can  not  destroy  nor  materially  impair  it. 
The  courts  must  decide  all  controversies  in  which  such  rights 
are  involved.  Indianapolis,  etc.,  R.  R.  Co.  v.  Citizens  St.  R. 
R.  Co.,  127  Ind.  369.  See  authorities  collected  in  Elliott 
Roads  and  Streets,  564,  notes  1  and  2. 

It  is  undoubtedly  true  that  all  such  rights  are  subordinate 
to  the  paramount  power  usually  denominated  the  police 
power,  for  that  power  can  not  be  annihilated  by  contract. 
Jamieson  v.  Indiana,  etc.,  Co.,  128  Ind.  555.  See,  also,  au- 
thorities cited  in  Elliott  Roads  and  Streets,  573,  note.  But  here 
DO  question  concerning  the  nature  of  that  great  power  is 
presented. 

The  contention  that  the  appellee  must  fail  because  there 
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is  no  statute  authorizing  the  use  of  electricity  as  a  motive 
power  for  propelling  cars  along  a  line  of  street  railway  can 
not  prevail^  for  the  reason  that  the  appellants  are  not  in  a 
position  to  make  available  the  doctrine  they  assert,  even  if  ^ 
it  should  be  granted  that  the  doctrine  is  sound. 

There  is  plausibility,  at  least,  in  the  argument  of  the  appel- 
lee's counsel  that  a  just  and  reasonable  construction  of  the 
statute  providing  for  the  incorporation  of  street  railway  com- 
panies authorizes  the  employment  of  any  kind  of  motive 
power  now  in  common  use  except  steam.  The  terms  ^^  street 
railway ''  or  "  horse  railway  ''  may  possibly  be  considered 
as  generic  terms,  and  if  so  their  use  would  not  necessarily 
imply  that  only  animals  can  be  employed  for  propelling  cars. 
But  we  feel  that  it  is  neither  necessary  nor  proper  for  us  to 
attempt  to  give  an  authoritative  decision  of  this  question  in 
the  present  ease,  and  we  refrain  from  doing  so.  Our  con- 
clusion upon  this  branch  of  the  case  must  be  placed  upon 
another  ground. 

In  the  case  before  us  the  municipal  council  passed  an  or* 
dinance  authorizing  the  use  of  electricity  as  a  motive  power. 
The  company,  acting  under  this  grant,  has  used,  and  is  using, 
electricity.  The  company  has,  at  least,  assumed  to  organize 
as  a  corporation  under  the  laws  of  the  State,  and  to  organize 
for  the  purpose  of  operating  a  street  railway  employing  elec- 
tricity as  the  motive  power  for  the  propulsion  of  its  cars 
along  its  tracks.  It  has  assumed  under  color  of  law  and 
claim  of  right — if,  indeed,  its  assumption  is  not  founded  on 
stronger  grounds — to  exercise  corporate  functions  as  an  elec- 
tric street  railway  company.  We  can  see  no  reason  why  the 
case  is  not  governed  by  the  rule  that  where  there  is  an  as- 
sumption of  corporate  rights  and  functions,  and  an  exercise 
of  such  rights  and  functions  under  claim  and  color  of 
law,  only  the  State  can  question  the  validity  of  the  as- 
sumption and  exercise  of  such  functions  and  rights,  and 
an  individual  can  not  successfully  assail  them  in  a  col- 
lateral proceeding.     The  case  seems  to  us,  indeed,  to  be  one 
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strongly  invoking  the  application  of  the  role.  Brookville,  eto,f 
T.  P.  Oo.  V.  McCkrty,  8  Ind.  392 ;  Aurora,  etc.,  R.  B.  Co.  v. 
Gty  of  Lawrenceburgh,  66  Ind;  80 ;  White  v.  SUiU,  69  Ind. 
273 ;  Baker  v.  Neff,  73  Ind.  68 ;  Logan  v.  Vernon,  ete.,  B.  B. 
Co.,  90  Ind.  662y  and  authorities  cited.  Interesting  discdaf 
sions  of  the  general  sulyect  will  be  found  in  the  oases  of 
New  Orleans,  etc.,  Oo.  v.  Hart,  40  La.  Ann.  474 ;  Taggart  v. 
NewpoH,  dc.,  B.  W.  Oo.  (R.  I.),  19  Atl,  R.  326;  Williama 
V.  Oity  Electricy  do.,  B.  W.  Oo.,  41  Fed.  Rep.  566 ;  Potter 
V.  Saginawy  etc.,  B.  W.  Oo.,  83  Mich.  285. 

If  it  were  conceded  that  the  acts  of  the  corporation  were 
beyond  its  powers,  it  is,  nevertheless,  quite  clear  that  an  in- 
dividual can  not  insist  that  its  corporate  existence  has  termi- 
nated, or  that  he  may,  at  his  pleasure,  confiscate  or  destroy 
its  property.  It  would  violate  the  plainest  principles  of  law 
to  permit  an  individual  citizen  to  confiscate  or  destroy  the 
property  of  a  corporation  which  has  assumed  to  exercise 
rights  under  the  laws  of  the  State,  and  to  which  the  officers 
of  a  governmental  subdivision  have  given  recognition  by 
granting  to  it  the  right  to  use  the  streets  of  a  city.  This 
would  be  true  even  in  a  case  where  no  extraordinary  claim 
was  asserted  by  the  individual,  and  certainly  is  true  where 
an  individual  claims  the  right  to  make  an  extraordinary  use 
of  the  public  treets. 

The  appellants  in  this  case  are  not  asking  to  be  allowed 
to  make  an  ordinary  use  of  the  streets  of  the  city ;  they  are, 
on  the  contrary,  asking  that  they  be  permitted  to  use  the 
streets  in  an  extraordinary  mode  and  for  an  unusual  purpose. 
Day  V.  Green,  4  Cush.  433  ;  Grraves  v.  ShaUuok,  35  N.  H. 
257.  See  authorities  cited  in  note  2,  Elliott  Roads  and 
Streets,  p.  678. 

If  the  appellants  were  asking  to  be  allowed  to  make  use 
of  the  street  in  the  ordinary  mode,  we  should  have  a  very 
different  case,  but  that  is  not  what  they  demand.  To  con- 
cede their  demands  would  be  to  assert  a  doctrine  that  would 
authorize  an  individual  to  interrupt  traffic  on  great  lines  of 
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railways  runniDg  through  a  city  at  his  pleasure,  no  matter 
how  grave  the  injury  that  would  result  fi^m  such  an  inter- 
ruption to  the  public  or  the  railway  companies.  It  is  not 
to  be  forgotten  that  the  public  have  interests  in  such  a  con- 
troversy as  thisy  as  well  as  private  corporations,  and  an  indi- 
vidual who  seeks  to  disturb  the  public  right  will  find  no 
favor  where  the  claim  he  asserts  is  an  extraordinary  one, 
such  as  that  here  asserted.  That  the  demand  in  this  ease  is 
an  extraordinary  one  is  shown  by  the  authorities  to  which 
we  have  here  referred,  but  it  may  be  made  more  plain  by 
simply  saying  that  the  purpose  for  which  highways  are  laid 
out  and  dedicated  is  that  of  travel  in  the  usual  modes.  It 
would  be  strange,  indeed,  if  large  buildings  could  be  moved 
along  the  thronged  streetsof  a  city  without  control  or  restric- 
tion ;  and  it  would  be  equally  strange  if  the  owner  of  a 
building  could  destroy  the  property  of  others  in  order  to  en* 
able  him  to  move  his  building  from  one  place  to  another. 

We  are  not  in  this  case  concerned  with  the  quesiion  as  to 
whether  a  house  may  be  moved  across  a  street  railway  track 
where  no  injury  will  be  done  and  where  only  a  few  minutes^ 
suspension  of  traffic  will  be  caused ;  for  here  the  complaint 
and  the  special  finding  show  that  the  appellee's  property 
would  be  destroyed  and  traffic  interrupted  for  many  hours 
if  the  appellants  were  permitted  to  do  what  they  have  at* 
tempted  and  threatened  to  do. 

Judgment  affirmed. 

Filed  Dec.  15,  1891. 
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<2uo  Warranto. — Information. — BeUUor^s  Interest  Miui  beSkown. — ^In  an  ac- 
tion to  dissolve  a  corporation,  brought  by  an  individual,  the  informa- 
tion must  disclose  the  relator's  interest  in  the  subject-matter  of  the 
action ;  and  merely  alleging  ''  that  the  relator  claims  an  interest  in 
the  corporation  and  franchise  which  is  the  subject  of  this  informa- 
tion," is  not  sufficient. 

From  the  HuDtingtoh  Circuit  Court. 

J.  M,  Hatfield  and  E.  E.  Kehey,  for  appellant. 
J.  B.  Kenner,  for  appellees. 

Miller,  J. — The  appellant  filed  an  information 'in  the 
circuit  court^  which,  omitting  the  caption,  is  as  follows: 

''  The  relator  herein  gives  the  court  to  understand  that 
the  defendants  are  acting  within  this  State  as  a  corporation 
without  being  legally  incorporated,  and  have  been  so  doing  for 
more  than  six  months  last  past,  usurping  the  franchise  of 
being  a  corporation  by  the  name  of  the  ^  Huntington  City 
Building,  Loan  and  Savings  Association,^  and  in  that  name 
of  pleading  and  being  impleaded,  answering  and  being  an- 
swered, contracting  and  being  contracted  with,  and  of  hold- 
ing, using,  acquiring,  selling,  conveying  and  otherwise  dis- 
posing of  property,  real  and  personal,  within  the  State  of 
Indiana ;  that  relator  claims  an  interest  in  the  corporation 
and  franchise  which  is  the  subject  of  this  information. 

^*  Wherefore,  the  plaintiff  prays  the  court  that  the  de- 
fendants be  required  to  show  by  what  right,  if  any,  they 
claim  to  have,  use  and  enjoy  the  liabilities,  privileges  and 
franchises  aforesaid,  and  that  they  be  ousted  from  using  the 
same.'' 

The  court  sustained  a  demurrer  to  this  pleading,  and  this 
ruling  is  assigned  as  error  here. 

The  appellees  contend,  and  we  think  rightfully,  that  the 
information   does  not  disclose  such  interest  in  the  subject 
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matter  of  the  action  as  will  enable  the  relator  to  maintain 
the  suit. 

I'his  involves  the  constructioi^  of  two  sections  of  our  code 
of  procedure,  which  are  as  follows : 

^'  Section  1132.  The  information  may  be  filed  by  the  pros- 
ecuting attorney  in  the  circuit  court  of  the  proper  county, 
upon  his  own  relation,  whenever  he  shall  deem  it  his  duty 
to  do  so,  or  shall  be  directed  by  the  court  or  other  compe- 
tent authority,  or  by  any  other  person  on  his  own  relation, 
whenever  he  claims  an  interest  in  the  o£Sce,  franchise,  or 
corporation  which  is  the  subject  of  the  information. 

'^  Section  1133.  The  information  shall  consist  of  a  plain 
statement  of  the  facts  which  constitute  the  grounds  of  the 
proceeding,  addressed  to  the  court.'' 

We  do  not  regard  the  statement  in  the  information  that 
the  relator  ''  claims  an  interest "  as  an  allegation  of  an  issu- 
able fact,  but  simply  of  a  conclusion  of  the  pleader,  not 
predicated  upon  any  facts  disclosed  in  the  pleading.  We 
are  satisfied  that  one  of  the  facts,  to  be  plainly  stated  in  the 
information,  is  the  nature  of  the  interest  claimed  by  the  relator 
in  the  franchise  or  corporation,  when  the  court  can,  as  a 
matter  of  law,  determine  whether  it  is  such  an  interest  as 
will  give  him  a  standing  in  court  to  maintain  the  action. 

The  nature  of  the  interest  which  a  relator  claims  is  one 
peculiarly  within  his  own  knowledge,  and  it  can  be  no  hard- 
ship upon  him  to  disclose  the  facts  which,  in  his  opinion, 
entitle  him  to  occupy  the  time  of  the  court,  and  to  require 
the  defendants  to  show  their  authority  to  act  as  a  corpora- 
tion. 

For  aught  that  appears  in  the  pleading,  the  interest  claimed 
by  the  relator  may  be  such  as  to  estop  him  from  questioning 
its  existence  as  a  corporation. 

Judgment  affirmed. 

FUed  Dec.  15, 1891. 
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Ghanob  of  Venue. — Nuniber  (/  Ckangea., — A  party  is  entitled  to  only  one 
change  of  venue  from  the  county. 

Same.— jPai&*re  io  Pay  Oott8.^I^iymmi  by  Opposite  Boufy.—Ii  the  party 
asking  the  change  of  venue  fails  to  pay  the  costs,  the  opposite  party 
may  do  so  and  cause  the  change  to  he  perfected,  unless  the  conduct  of 
the  party  asking  it  shows  that  he  had  waived  the  change ;  but  a  mere 
failure  to  perfect  it  does  not  show  such  a  waiver. 

Same. — A  party  can  not  prevent  the  court's  sending  a  cause  to  a  particular 
county  by  showing  in  his  affidavit  for  a  change  that  the  same  causes  are 
operating  against  him  in  such  county  as  exist  in  the  county  where  the 
suit  was  brought ;  such  a  statement  is  for  the  information  of  the  court, 
serving  to  aid  it  in  the  exercise  of  its  discretion. 

Life  Inbubance. — Suicide. — For/eiturefor. — Accidental  DeoUh. — A  condition 
in  a  policy  of  life  insurance  that  if  shall  be  Void  if  the  insured  shall 
die  by  his  own  hand  has  no  application  where  the  insured  kills  himself 
by  accident. 

Same — Suicide. — /nsanify.— Such  a  condition  does  not  apply  if  the  in- 
sured takes  his  life  while  of  unsound  mind,  if  his  mind  is  so  impaired 
by  disease  that  he  does  not  comprehend  the  moral  character  of  his  act, 
though  he  may  have  sufficient  mental  capacity  to  know  the  physical 
consequences  of  the  deed. 

Same. — Compromise  Procured  by  Fraud. — Where  a  party  has  been  induced 
by  fraud  to  settle  a  claim  on  an  insurance  policy,  and  has  surrendered 
the  policy  on  the  payment  of  the  amount  of  the  compromise,  he  may 
rescind  sach  compromise  and  sue  for  the  remainder  due  on  the  policy. 

From  the  Jasper  Circuit  Court. 

W,  8.  Hartman  and  W.  H.  HameUe,  for  appellant. 
E.  P.  Hammond,  W.  B.  Austin,  U.  Z.  Wiley  and  D.  L. 
Bishop,  for  appellee. 

McBride,  J. — ^This  suit  was  commenced  in  the  Benton 
Circuit  Court,  and  the  venue  changed  to  the  Jasper  Circuit 
Court.  The  appellant,  when  it  appeared  in  the  Jasper  Cir- 
cuit Court,  moved  to  remand  the  cause  to  Benton  county  for 
trial.  This  motion  was  overruled.  The  appellant  alleges 
that  this  was  error. 
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The  change  of  venue  from  Benton  county  was  granted  on 
motion  of  the  appellant,  who  was  the  defendant  below.  The 
affidavit  upon  which  the  motion  was  based  alleged  that  the 
party  asking  it  could  not  have  a  fair  and  impartial  trial  of 
the  cause  in  Benton  county  for  the  reason  that  in  that  county 
an  odium  attaehed  to  the  defence,  and  also  because  of  bias 
and  prejudice.  It  also  contained  averments  that  the  same 
reasons  which  would  operate  to  prevent  a  &ir  trial  in 
Benton  county,  would  also  operate  to  prevent  a  £etir  trial  of 
the  cause  in  Jasper  and  in  Newton  counties.  By  the  same  mo- 
tion a  change  of  judge  was  asked  upon  grounds  sufficiently 
shown.  Notwithstanding  the  showing  as  to  the  counties  of 
Jasper  and  Newton,  the  court  ordered  the  venue  changed  to 
Jasper  county. 

Twenty  days'  time  was  allowed  within  which  to  perfect 
the  change  from  the  county.  *  The  appellant  did  not  pay  the 
costs  within  the  specified  time,  but  the  appellee,  the  plaintiff 
below,  did  pay  them,  and  the  papers  were,  within  the  time 
limited,  transmitted  to  the  clerk  of  the  Jasper  Circuit  Court, 
and  filed  by  him,  and  the  cause  docketed  in  that  court  for 
trial. 

The  appellant  appeared  in  the  Jasper  Circuit  Court,  and 
moved  to  remand  the  cause  to  the  Benton  Circuit  Court, 
showing  in  support  of  the  motion  the  foregoing  facts. 

Counsel  for  the  appellant  also,  in  their  showing  in  support 
of  their  motion  to  remand,  assign  as  their  reason  for  not'pay- 
ing  the  costs  and  perfecting  the  change  of  venue  themselves, 
that  after  investigation  they  concluded  that  they  could  have 
a  fairer  trial  in  Benton  than  in  Jasper  county,  and  therefore 
decided  to  abandon  their  application  to  change  the  venue  of 
the  cause.  The  appellant  insists  that  the  payment  of  the 
costs  by  the  appellee  was  unauthorized ;  that  it  did  not  justify 
the  clerk  in  transmitting  the  papers,  and  that  the  Jasper 
Circuit  Court  did  not  thereby  rightfully  acquire  jurisdiction 
of  the  cause. 

It  is  apparent  that  the  Legislature,  in  the  enactment  of  the 
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statute  governing  changes  of  venue,  sought  to  accomplish  a 
doable  purpose.  It  was  designed,  primarily,  to  enable  liti- 
gants to  remove  their  causes  for  trial  from  an  atmosphere  of 
prejudice  and  unfairness  to  a  locality  where  they  might  find 
&ir  and  unbiased  triers,  with  surroundings  not  tainted  by 
an  undeserved  odium,  affecting  them  or  their  cause.  At  the 
same  time  they  wished,  so  far  as  possible,  to  limit  the  mis- 
chief that  might  be  done  by  those  whose  only  wish  was  de» 
lay,  and  the  hindrance  of  justice.  Therefore,  while  provid- 
ing for  changes  of  venue,  they  allow  but  one  change,  and  in« 
vest  the  court  with  the  discretion  of  designating  the  county 
to  which  it  shall  go,  and  the  time  within  which  the  change 
shall  be  perfected  by  the  payment  of  the  cost. 

When  the  one  change  allowed  is  granted,  whether  it  is  per- 
fected or  not,  the  party  who  asked  it  can  have  no  other 
change.  The  making  of  the  order  ends  his  right.  He  has 
then  had  the  one  change  of  venue  allowed  him,  whether  he 
avails  himself  of  it  or  not.  When  a  party  applies  to  a 
court  for  a  change  of  venue  it  must  be  presumed  that  the 
application  is  made  in  good  fiiith,  not  for  delay,  but  because 
the  party  asking  it  really  believes  he  can  have  a  fairer  trial 
elsewhere.  The  opposite  party  is  authorized  to  act  upon 
that  presumption.  While  no  duty  rests  upon  him  in  the 
matter,  and  the  party  who  asks  for  the  change  is  required  to 
do  all  that  is  necessary  to  perfect  it,  we  can  see  no  good  reason 
why  he  should  complain  if  his  opponent  takes  him  at  his 
word  and  aids  in  perfecting  it.  It  certainly  can  not  be  said 
that  he  is  harmed  by  it.  But  it  is  said  that  a  party  has  the 
right  to  waive  his  right  to  a  change  of  venue  after  it  has 
been  granted  him,  and  that  this  practice  would  deprive  him 
of  that  right.  It  can  not  be  said  that  such  a  waiver  is  the 
exercise  of  a  right.  The  change  of  venue  is  his  by  right, 
and  his  waiver  is  simply  his  neglect  to  avail  himself  of  that 
right. 

A  failure  to  pay  the  costs  of  the  change  within  the  time 
Vol.  130.- 
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limited  does  operate  as  a  waiver  by  express  provision  of  the 
statute^  but  it  does  not  follow  that  the  opposite  party  is  com- 
pelled to  wait  until  the  expiration  of  that  time  to  ascertain 
if  he  will  by  his  neglect  thus  waive  it. 

We  wish  it  understood^  however,  that  what  is  said  above 
is  limited  to  cases  like  that  before  us,  where  the  only  evi- 
dence of  waiver  is  the  mere  neglect  or  failure  of  the  party 
to  avail  himself  of  the  change  granted.  We  do  not  wish  to 
be  understood  as  holding  that  a  party  may  not,  aft^r  he  has 
been  granted  i,  change  of  venue,  in  open  court  and  before 
the  change  is  perfected,  make  such  waiver  of  the  right  as 
will  result  in  leaving  the  cause  still  pending  in  that  court^to  be 
removed  only  on  application  of  some  other  party. 

While  we  do  not  decide  that  question,  because  not  before 
us  in  this  case,  we  are  inclined  to  the  opinion  that,  while  the 
order  granting  the  change  would  bar  the  right  of  the  party 
to  any  further  change  of  county,  nevertheless  he  may  thus 
waive  the  actual  removal  of  the  cause  out  of  the  county  on 
his  application,  after  which  waiver  the  opposite  party  would 
have  no  right  to  perfect  it. 

It  was  not  error  for  the  court  to  disregard  statements  in 
the  affidavit  relating  to  the  alleged  odium  and  prejudice  ex- 
isting in  Jasper  and  Newton  counties. 

Such  statements  in  an  affidavit  for  change  of  venue,  re- 
lating to  counties  other  than  that  in  which  the  cause  is  pend- 
ing, can  be  regarded  only  as  matter  of  information,  serving 
to  aid  the  court  in  the  exercise  of  its  discretion  in  determin- 
ing to  what  county  the  cause  should  be  sent.  Viewed  in 
that  light,  they  are  not  improper,  but  they  are  in  no  sense 
binding  upon  the  court,  and  may  be  disregarded. 

This  brings  us  to  the  consideration  of  the  next  alleged 
error  discussed  by  counsel,  that  the  court  erred  in  overrul- 
ing separate  demurrers  to  each  paragraph  of  the  complaint. 
The  appellee  is  the  widow  of  John  Pearcy,  who  died  March 
10,  1884.  At  the  time  of  his  death  he  held  an  insurance 
policy  upon  his  own  life,  issued  by  the  appellant  in  favor  of 
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the  appellee  for  the  sum  of  ^2fiOO.  The  premiums  were  all 
paid  at  the  time  of  his  death,  and  appellee,  in  accordance 
with  the  terms  of  the  policy,  made  proper  proof  of  his  death. 
May  29th,  1884,  the  appellant  compromised  with  her  by  pay<- 
ing  her  $1,000,  and  obtained  from  her  a  surrender  of  the 
policy,  and  a  release  as  to  the  remainder  due  thereon. 

The  policy  contained  a  clause  to  the  effect  that  it  should 
be  void  if  the  assured  should  die  by  his  own  hand.  It  was 
alleged  that  this  compromise  was  obtained  by  the  appellant 
under  pretence  that  Pearcy  died  by  his  own  hand  under  cir- 
cumstances rendering  the  policy  void. 

The  complaint  Sets  out  causes  of  action  ex  delicto  to  re- 
cover damages  growing  oat  of  alleged  fraud,  which  it  was 
charged  was  practised  by  the  representatives  of  the  appellant 
in  effecting  the  compromise.  Facts  are  stated  in  each  para- 
graph of  the  complaint,  showing  the  issuing  of  the  policy  to 
John  Pearcy  for  the  benefit  of  appellee,  his  death,  proofs  of 
the  same  and  compliance  upon  his  and  her  part  with  the  con- 
ditions of  the  policy,  and  that  appellant  on  May  29,  1884, 
effected  a  compromise  with  her  by  paying  $1,000,  being  only 
one-half  the  amount  due  upo'n  the  policy. 

It  is  averred  in  each  paragraph  of  the  complaint : 

^'Said  John  Pearcy  died  suddenly,  and,  although  said  plain- 
tiff was  living  with  him  at  the  time  of  his  death,,  she  was 
for  a  long  time  prior  thereto,  at  the  time  thereof,  and  for  a 
long  time  thereafter,  in  exceedingly  bad  health,  and  in  a 
nervous  and  excited  condition  of  mind,  so  that  she  was  in- 
capable of  judging  or  determining  the  cause  of  said  Pear- 
cy's  death,  and  had  no  knowledge  or  means  of  knowledge 
as  to  whether  he  died  a  natural  death,  or  from  an  overdose 
of  laudanum ;  and  she  was  also  incapable,  from  her  said  bad 
health  and  nervous  and  excited  condition,  of  forming  any 
opinion  as  to  whether  said  Pearcy  was  or  was  not  of  sound 
mind  at  and  before  the  time  it  was  claimed  by  said  defend- 
ant that  he  had  taken  said  laudanum.'^ 

It  is  also  averred  in  each  paragraph  of  the  complaint : 


1 


84  SUPREME  COURT  OP  INDIANA, 

The  Michigan  Mutual  Life  Insurance  Company  v.  Naugle. 

^^  That  on  said  29th  day  of  May,  1884,  said  defendant,  for 
the  purpose  of  procuring  a  surrender  of  said  policy  by  pay- 
ing  said  plainti£f  the  sum  of  only  one  thousand  dollars,  and 
also  procuring  from  her  a  release  of  the  remainder  due  upon 
said  policy,  falsely  and  fraudulently  represented  to  said  plain- 
tiff that  said  John  Pearcy  died  by  his  own  hand  while  of 
sound  mind,  and  that  it  had  evidence  whereby  it  could  prove 
that  he  so  died,  and  that  such  evidence  would  defeat  any 
suit  that  she  might  bring  upon  said  policy ;  and  that  if  she 
did  not  accept  the  sum  of  one  thousand  dollars,  and  surren- 
der said  policy,  and  release  said  defendant  as  to  the  residue 
thereof,  she  would  never  get  anything;  that  at  the  time 
said  representations  were  made,  said  plaintiff  was  in  bad 
health  and  in  a  weak  and  feeble  condition  of  mind  as  well 
as  of  body,  and  had  never  had  any  experience  whatever  in 
business,  and  knew  nothing  about  life  insurance,  and  did 
not  know  what  the  facts  were  concerning  her  said  husband's 
death,  nor  what  facts  relating  thereto  said  defendant  could 
or  might  be  able  to  prove,  and  she  believed  and  relied  upon 
said  representations  and  accepted  said  one  thousand  dollars, 
and  surrendered  to  said  defendant  said  policy,  and  signed 
and  delivered  to  it  said  release/' 

In  the  first  paragraph  it  is  averred  that  the  deceased  did 
not  die  by  his'own  hand,  but  died  a  natural  death.  In  the 
second  it  is  alleged  that  his  death  was  accidental  in  taking 
an  overdose  of  laudanum.     In  the  third  it  is  stated  : 

'^  That  said  John  Pearcy  died  from  the  effects  of  lauda- 
num,  admininistered  by  his  own  hand  while  he  was  of  un- 
sound mind,  and  when  he  was  incapable  of  distinguishing 
as  to  the  right  or  wrong  or  moral  consequences  of  the  act  he 
was  doing  in  taking  said  laudanum.'' 

It  is  alleged  in  each  paragraph,  *^  and  that  said  defendant 
had  no  evidence  whatever  to  prove  that  her  said  husband 
died  of  his  own  hand  while  of  sound  mind.  The  plaintiff 
avers  that  said  representations  were  made  by  said  defendant 
for  the  fraudulent  purpose  of  swindling,  cheating  and  de- 
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frauding  this  plaintiff  out  of  one  thousand  dollars,  and  that 
the  same  were  recklessly  made  by  said  defendant,  it  at  the 
time  not  knowing  that  they  were  true/' 

The  only  material  difference  between  the  several  para- 
graphs of  the  complaint  are  that,  in  the  first,  it  is  alleged  that 
the  deceased  died  a  natural  death  ;  in  the  second  that,  while 
he  died  by  his  own  hand,  his  death  was  accidental ;  and  in  the 
third  that,  while  death  was  self-inflicted,  he  was  at  the  time 
of  unsound  mind,  and  incapable  of  judging  the  moral  conse- 
quences of  the  act. 

Under  the  facts  alleged  in  the  first  paragraph,  that  the  in- 
sured died  a  natural  death,  there  was  no  forfeiture  of  the 
policy.  And  this  is  also  true  of  the  &cts  stated  in  each  of 
the  other  paragraphs. 

The  condition  in  a  policy  of  life  insui^nce,  that  it  shall  be 
void  if  the  insured  shall  die  by  his  own  hand,  has  no  appli- 
cation where  the  insured  kills  hin^self  by  accident  North- 
westem,  etc,,  Ins.  Co.  v.  Hazelett,  106  Ind.  212 ;  Equitable^ 
etc.f  Society  v.  Patterson,  41  Ga.  338  (5  Am.  Rep.  535) ;  Mai- 
lory  V.  Travelers'  Ins.  Co.,  47  N.  Y.  52  (7  Am.  Rep.  410)  ; 
Pen/old  V.  Universal  Ins.  Co.,  85  N.  Y.  317  (39  Am.  Rep. 
660) ;  Edwards  v.  Travelers'  L.  Ins.  Co.,  20  Fed.  Rep.  661. 

Nor  does  such  a  condition  in  a  policy  of  life  insurance  ap- 
ply if  the  insured  destroys  his  life  while  of  unsound  mind, 
if  his  mind  is  so  impaired  by  disease  that  he  does  not  com- 
prehend the  moral  character  of  the  deed,  though  he  may 
have  sufficient  mental  capacity  to  know  the  physical  conse- 
quences of  the  act.  Breasted  v.  Farmer^,  etc.,  Co.,  8  N.  Y. 
299 ;  (59  Am.  Dec.  482,  and  note  on  p.  487)  ;  Phadenhaiier 
v.  Oermania  L.  Ins,  Co.,  7  Heisk.  567  (19  Am.  Rep.  623) ; 
Phillips  v.  Louisiana,  etc.,  Ins.  Go,,  26  La.  Ann.  404  (21 
Am.  Rep.  549)  ;  Connecticut,  etc..  Ins.  Co.  v.  Oroom,  86  Pa. 
St.  92  (27  Am.  Rep.  689);  Schultz  v.  Insurance  Co.,  40  Ohio 
St.  217  (48  Am.  Rep.  676);  Life  Ins.  Co.  v.  Terry,  15  Wall. 
680 ;  Insurance  Co.  v.  Haven,  95  U.  S.  242 ;  Manhattan  L. 
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Ins.  Co.  V.  BroughJUm,  109  U.  S.  121 ;  21  Central  Law  Jour- 
nal, 378. 

It  is  insisted  by  the  appellant,  however,  th^t  the  alleged 
fraudulent  representations  were  not  such  as  the  appellee  had 
the  right  to  rely  upon — that  they  were  not  of  material  facts, 
and  were,  at  most,  representations  of  opinion.  This,  we  think, 
is  true  as  to  some  of  the  representations  made,  but  not  of 
all.  *  The  representations  that  the  decedent  had  died  by  his 
own  hand,  while  he  was  of  sound  mind,  and  that  the  appel- 
lant had  evidence  whereby  it  could  prove  that  he  so  died, 
were  each  representations  of  fact,  and  of  material  facts.  We 
think,  under  the  circumstances  detailed  in  the  complaint,  the 
appellant  was  justified  in  relying  and  acting  upon  them. 

In  our  opinion  the  facts  stated  in  the  complaint  clearly 
bring  the  case  witbiti  the  rule  stated  in  Home  Ins.  Co.  v. 
Howard^  111  Ind.  644,  which,  like  this,  was  where  a  party 
alleged  that  he  had  been  induced,  by  fraud,  to  settle  a  claim 
on  an  insurance  policy,  and  surrender  the  policy  on  receiv- 
ing a  portion  of  the  sum  due.  The  court  said  (page  548),  '^a 
person  so  circumstanced  may  retain  what  he  has  received, 
and  sue  whoever  is  liable  for  the  consequences  of  the  deceit 
by  which  the  compromise  was  brought  about,  and  recover 
whatever  damages  resulted  therefrom.'' 

See,  also,  Johnson  v.  Culver,  116  Ind.  278;  Hays  v.  Mas' 
sachusettSy  etc.,  Ins.  Co.,  125  111.  626. 

We  think  each  paragraph  of  the  complaint  stated  a  good 
cause  of  action. 

The  only  remaining  question  is,  was  the  verdict  sustained 
by  sufficient  evidence  ? 

As  we  read  the  evidence,  if  the  question  were  before  us  to 
be  decided  on  the  weight  of  evidence,  we  could  not  say  that 
there  was  a  preponderance  sustaining  the  appellee  in  all  the 
material  elements  of  the  controversy. 

There  is,  however,  some  evidence  tending  to  establish 
every  material  fact  necessary  to  justify  a  recovery  by  her. 
Under  the  now  thoroughly  established  practice  of  this  court, 
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there  can  be  no  interference  with  the  result  reached  by  the 
jary  and  the  trial  coort.  The  jary,  not  only  by  their  gen- 
eral verdict,  bat  by  answers  to  interrogatories  propounded 
by  both  parties,  find  ejrery  material  averment  of  the  com- 
plaint proven.  The  court  below  has  refused  to  disturb  their 
finding,  and  we  can  not. 

Judgment  a£Brmed,  with  costs. 

Filed  Dec.  15, 1891. 


No.  16,000. 

Dye  v.  The  State. 

PaAoncB. — Aaiffraneni  qf  Error, — Assigning  that  the  court  erred  in 
**  overraling  the  appellant's  answer  in  abatement"  presents  no  question 
on  appeal. 

Crikinal  Law. — DismimaL — When  May  be  Made, — Before  jeopardj  at- 
taches a  prosecntion  may  be  dismissed,  although  an  indictment  has 
been  preferred. 

Bake. — Ir^ormoHon, —  When  BroseeuHon  May  6e6y.— After  a  noUeproeequi  is 
entered  and  a  prosecution  ended,  thfe  accused  may  be  prosecuted  by  in- 
formation if  the  grand  jury  has  been  discharged  and  the  court  is  in 
session.      ^ 

Bams. — Oontpiracy, — Ih)of  of.-^Oo^Contpiraton, — A  conspiracy  can  not  be 
proved  by  the  declarations  of  the  alleged  conspirator  as  against  his  co* 
conspirator. 

S^iOL^IkehraHcns  cf  Recevoer  a»  Againal  Thitf, — ^The  declarations  of  a  re- 
ceiTor  of  stolen  goods  are  not  admissible  against  the  thief,  unless  it  is 
first  shown  that  a  conspiracy  existed  between  the  former  and  the  latter. 

Same. — Admimon  of  Receiver. — If  there  be  evidence  showing  a  conspiracy, 
the  admissions  of  the  receiver  made  before  the  crime  is  committed  is 
competent  as  against  the  thief ;  otherwise  it  is  not. 

From  the  Union  Circuit  Court. 

T.  D,  EvanSy  for  appellant. 

A.  <?.  Smithy  Attorney  General,  O.  W,  PigmaUy  Prosecut- 
ing Attorney^  and  i2.  Conner j  for  the  State. 
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Elliott,  J.— The  appellant  has  specified  as  error  that 
the  court  '^  overruled  his  answer  in  abatement.''  This 
specification  is  not  a  proper  one,  for  no  specification  in  the 
assignment  of  errors  is  sufficient  unless  it  indicates  with 
clearness  and  precision  the  ruling  assailed.  The  ruling  which 
the  appellant  probably  intended  to  specify  is  that  made  in 
sustaining  the  demurrer  to  his  answer  in  abatement,  but  he 
has  failed  to  specify  that  ruling,  and  if  we  strictly  applied 
the  law  we  should  be  compelled  to  hold  that  his  specifica- 
tion is  utterly  ineffective.  We  have,  however,  deemed  it 
best  to  examine  the  questions  sought  to  be  presented  by  Xhe 
specification  mentioned. 

The  answer  in  abatement  is  bad.  Two  propositions  sup- 
port this  conclusion  : 

First,  Before  jeopardy  attaches  a  prosecution  may  be  dis- 
missed, although  an  indictment  has  been  preferred. 

Second.  ASter  a  nolle  prosequi  is  entered  and  a  prosecution 
ended,  the  accused  may  be  prosecuted  by  information  if  the 
grand  jury  has  been  discharged  and  the  court  is  in  session. 
Rowland  v.  State,  126  Ind.  617 ;  State  v.  Drake,  126  Ind. 
367 ;  Sovine  v.  State,  86  Ind.  676. 

It  is  declared  by  the  authorities  that  the  admissions  of 
the  thief  are  not  admissible  in  evidence  against  the  receiver 
of  the  stolen  goods  when  not  made  in  the  pres^ce  of  the 
latter  or  where  no  conspiracy  exists.  Reilley  v.  State,  14  Ind. 
217 ;  Roscoe  Crim.  Ev.  (8th  ed.)  53.  If  the  admissions 
of  the  thief  in  this  case  were  competent,  it  can  only  be  upon 
the  ground  that  the  accused  had  conspired  with  the  thief  to 
commit  the  crime.  We  have  not  been  shown  any  evidence 
tending  to  establish  a  conspiracy,  nor  have  we  been  able  to 
find  any.  If  we  could  find  any  such  evidence,  direct  or  cir- 
cumstantial, we  could  sustain  the  judgment,  but  we  have 
not  been  able  to  find  any  evidence  remotely  tending  to  prove 
a  conspiracy.  We  do  not,  indeed,  understand  the  counsel 
representing  the  State  to  assert  that  there  is  any  such  evi- 
dence.    What  counsel  say  is  this  :     *^  The  evidence  objected 
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to  tended  to  prove  a  conspiracy."  But  it  is  a  rudimental 
principle  that  agency,  conspiracy  or  the  like,  can  not  be 
proved  by  the  declarations  of  the  alleged  agent  or  conspira- 
tor. To  make  the  adn^issions  of  an  alleged  conspirator  evi- 
dence there  must  be  some  evidence,  although  it  need  not  be 
strong,  of  the  existence  of  the  conspiracy.  Where  there  is 
some  such  evidence,  either  direct  or  circumstantial,  the  ad- 
missions, if  made  before  the  crime  is  committed,  is  compe- 
tent, otherwise  it  is  not. 

Judgment  reversed,  with  instructions  to  award  a  new  trial. 

Filed  Oct.  15,  1891 ;  petition  lor  a  rehearing  overruled  Dec.  15, 1891. 
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Plbadinq. — Former  Adjudieaiion  Shown  by  Complaint. — Demurrer, — Where 
a  complaint  shows  that  the  matter  in  controversy  has  been  once  adju- 
dicated between  the  plaintiff  and  defendant,  a  demurrer  to  it  for  want 
of  facts  should  be  sustained. 

JxWQUEHT.-^ Effed  <4  on  Partiet. — jResertvx/ion  of  Eight  to  Litigate. — Agree- 
ment  thai  all  Defences  May  be  Contridered  Under  Oeneral  Denial. — A  judg- 
ment is  binding  upon  the  parties  as  to  all  matters  litigated ;  but  if  such 
judgment  contains  a  special  reservation  as  to  a  particular  part  of  the 
subject-matter  of  the  litigation,  providing  that  it  shall  not  operate  and 
be  binding  upon  the  parties  as  to  such  part,  it  does  not  conclude  the 
parties  as  to  such  part,  even  though  it  was  agreed  on  the  trial  that  all 
defences  might  be  given  under  the  general  denial. 

8amb. — Res  Judicata. — How  Determined. — In  determining  whether  a  mat- 
ter has  been  adjudicated,  the  court  will  examine  the  pleadings  and  the 
judgment  rendered  thereon. 

Action. — SpliUing  Up, — Defendant  Having  Divided  Fund  Before  Suit  Brought, 
— ^If  the  plaintiff  sue  for  a  part  of  a  fund  when  the  whole  is  due,  and 
recover  a  judgment  for  such  part,  be  can  not  afterwards  sue  for  the  re- 
mainder; but  if  the  defendant  has  divided  the  fund,  and  placed  a  part 
of  it  in  the  hands  of  a  third  person,  such  third  person  can  not  object 
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that  he  is  not  liable  on  the  ground  that  the  plaintiff  has  recoTered  a 
judgment  against  the  original  defendant  for  the  amount  retained  bj 
him. 

Statute  of  Limitations. — How  Pleaded,— An  answer  averring  that  the 
items  mentioned  in  the  complaint  accrued  more  than  six  years  before 
the  commencement  of  the  suit  is  bad ;  the  ayerment  should  be  that  the 
cause  of  action  did  not  accrue  within  six  years  next  before  the  com- 
mencement of  the  action. 

Same. — Amended  Complaint, — An  answer  averring  that  the  cause  of  action 
accrued  more  than  six  years  next  before  the  filing  of  the  amended  com- 
plaint is  bad ;  the  averment  should  be,  '*  before  the  commencement  of 
the  action." 

From  the  Marion  Circuit  Court. 

8.  M.  Shepard  and  C  Martindahj  for  appellant. 

H.  N.  SpaoUj  A.  C.  Harris  and  £•  Cox,  for  appellee. 

CoFFEY;  C.  J. — The  complaint  in  this  case,  by  reason  of 
the  number  of  exhibits  therein  set  forth,  is  of  unusual  length, 
but  the  controlling  facts,  as  shown  by  its  allegations,  are 
substantially  as  follows : 

In  the  year  1870,  Center  township,  in  Marion  county, 
voted  a  donation  of  (65,000  to  aid  in  the  construction  of 
the  Indiana  and  Illinois  Central  railway.  The  tax  was  duly 
assessed,  placed  upon  the  tax  duplicate  of  Marion  county, 
collected  and  passed  into  the  county  treasury.  The  appel- 
lant, by  reason  of  consolidations,  re-organizations  and  as- 
signments, has  succeeded  to  all  the  rights  of  the  Indiana 
and  Illinois  Central  Railway  Company  in  this  fund.  In  the 
year  1880  Center  township  brought  an  action  against  the 
board  of  commissioners  of  Marion  county  to  recover  this 
fund,  upon  the  assumption  that  it  had  been  forfeited  by  the 
railway  company,  and  recovered  a  judgment  for  the  sum  of 
$71,102.48.  Of  this  sum  the  county  paid  to  the  township 
$17,112.50. 

The  railway  company  was  not  a  party  to  that  suit.  By 
reason  of  complications  growing  out  of  agreements  to  com- 
promise the  disputes  between  the  township  and  the  county, 
and  by  reason  of  a  claim  made  upon  the  county  by  the  rail- 
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way  company  and  certain  of  the  tax-payers  of  the  townflhip 
for  the  fund  tl)pn  in  dispute,  the  county  refused  to  make  fur- 
ther payments,  whereupon  the  township  instituted  a  suit  in 
the  Marion  Superior  Court  to  oecover  a  new  judgment  and 
to  estop  the  railway  company  and  the  tax-payers  from  mak- 
ing any  further  claim  to  the  fund.  In  this  action  the  rail- 
way company  filed  an  answer  and  cross-complaint. 

The  cross-complaint  was  against  both  the  county  and  town- 
ship, and  alleged  substantially  the  facts  averred  in  the  sec- 
ond paragraph  of  the  answer.  The  cross-complaint  contains 
the  following  allegations,  viz.:  '^  That  no  part  of  said  dona- 
tion has  ever  been  paid  to  the  Indiana  and  Illinois  Cei>tral 
Railway  Company  or  to  this  defendant,  but  that  the  said  do- 
nation is  now  in  the  said  county  treasury  and  under 
the  control  of  said  board  of  commissioners,  and  is  due  and 
unpaid  to  this  defendant;  that  Center  township,  Marion 
county,  Indiana,  claims  to  have  some  interest  in  said  fund 
adverse  to  this  defendant,  but  that  it  has  no  interest  in  said 
fund  whatever.''  ' 

It  contains  a  further  allegation  that  the  railway  company 
had  complied  with  all  the  conditions  upon  which  the  dona- 
tion was  made. 

Issues  were  made  upon  these  pleadings  by  filing  a  general 
denial.  The  cause  was  tried  by  the  court  under  an  agree- 
ment that  all  matters  of  defence  or  counter  claim,  whether 
legal  or  equitable,  might  be  given  in  evidence  under  the  is- 
sues as  then  formed.  The  court  made  a  special  finding  of  facts, 
in  which  it  was  found,  among  other  things,  that  Marion 
county  had  paid  to  Center  township  the  sum  of  (1 7,112.50 
of  this  fund,  and  that  the  railway  company  had  erected  its 
principal  machine  shops  in  Center  township,  the  latter  being 
one  of  the  conditions  upon  which  the  donation  was  made. 
Upon  the  facts  found  the  superior  court  stated  its  conclu- 
sions of  law  in  favor  of  Center  township,  and  rendered  judg- 
ment thereon;  but,  upon  appeal  to  this  court,  the  judgment 
was  reversed,  with  directions  to  restate  the  conclusions  of 


92  SUPREME  COURT  OF  INDIANA, 

— I • 

The  Indianapolis,  Decatur  and  Western  Railway  Co.  v.  Center  Township. 

law,  and  render  judgment  in  &vor  of  the  railway^  company. 
Upon  return  of  the  cause  to  the  Marion  Superior  Court, 
judgment  was  rendered  against  Center  township  for  costs, 
and  against  Marion  county  for  the  sum  of  $85,000. 

The  judgment,  on  motion  of  the  county,  was  so  modified 
as  to  deduct  therefrom  the  sum  theretofore  paid  to  the  town- 
ship, the  decree  so  modifying  the  same  containing  the  fol-. 
lowing  stipulation  and  reservation,  viz.:  '^Nothing  in  this 
order  made,  however,  shall  be  in  anywise  construed  as  waiv- 
ing, releasing  or  discharging  any  claim  by  either  said  In- 
dianapolis, Decatur  and  Springfield  Railway  Company  or 
said  board  of  commissioners  to  recover  of  said  Center  town- 
ship, Marion  county,  Indiana,  any  of  the  sums  heretofore 
received  by  said  Center  township  from  said  board  of  com- 
missioners, but  said  rights,  if  any  exist,  are  expressly  re- 
served." 

The  township  sought  to  have  the  special  finding  so  modi- 
fied as  to  strike  therefrom  so  much  as  found  that  the  rail- 
way company  had  located  its  principal  machine  shops  in 
Center  township,  but  its  application  for  that  purpose  was  de- 
nied. 

The  complaint  in  this  case  seeks  to  recover  from  Center 
township  the  amount  of  the  donation  paid  over  to  it  by  Ma- 
rion county. 

To  the  complaint  setting  up  the  foregoing  facts  the  town- 
ship filed  an  answer  consisting  of  six  paragraphs. 

The  second  paragraph  avers  that  each  of  the  items  named 
in  the  complaint  accrued  more  than  six  years  before  the  com- 
mencement of  this  suit. 

The  third  paragraph  avers  that  the  money  for  the  recovery 
of  which  this  suit  is  prosecuted  was  paid  to  the  township 
more  than  six  years  before  the  filing  of  the  amended  com- 
plaint in  the  cause,  and  that  it  was  paid  with  the  knowledge 
of  the  appellant. 

The  fourth  paragraph  avers  that  the  cause  of  action  set  up 
in  the  complaint  in  this  cause  was  litigated  and  settled  in  the 
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action  between  the  township,  Marion  county  and  the  rail- 
way company,  set  up  in  the  complaint  in  this  cause. 

The  fifth  paragraph  avei*s  that  the  appellant  is  not  entitled 
to  recover  the  fund  mentioned  in  the  complaint,  because  it 
did  not  comply  with  the  conditions  upon  which  the  donation 
was  made,  in  that  it  did  not  locate  its  principal  machine 
shops  in  Center  township. 

The  sixth  paragraph  is  the  same  as  the  fifth,  with  the  ad- 
ditional averment  that  the  special  finding  in  the  case  of  the 
appellee  against  Marion  county  and  the  railway  company,  to 
the  effect  that  the  principal  machine  shops  of  the  appellant 
were  erected  in  Center  township,  was  made  through  the  mu- 
tual mistake  of  the  parties  and  the  court  trying  said  cause. 

To  these  several  answers  the  court  overruled  a  denAirrer, 
and  carried  it  back,  and  sustained  it  to  the  complaint  to 
which  they  were  addressed. 

The  first  question  confronting  us  relates  to  the  sufficiency 
of  the  complaint  in  the  cause.  The  only  objection  urged 
against  the  complaint  is  that  it  affirmatively  appears  there- 
from that  the  cause  of  action  therein  set  forth  was  litigated 
and  put  at  rest  in  the  case  of  Center  township  against  Ma- 
rion county  and  the  railway  company.  That  this  action  set- 
tled the  questions  that  the  railway  company  had  complied 
with  the  conditions  upon  which  the  donation  was  made,  that 
it  was  entitled  to  the  fund,  and  that  the  township  had  no  le- 
gal claim  thereto,  is  too  plain  for  controversy.  These  were 
the  actual  questions  in  dispute  between  the  townshipand  the 
railway  company.  The  township,  in  its  complaint,  alleged 
that  the  railway  company  was  asserting  an  unfounded  claim 
to  the  fund,  and  sought  to  estop  it,  while  the  railway  com- 
pany alleged,  in  its  cross-complaint,  that  the  township  was 
asserting  an  unfounded  claim  to  the  same  fund,  and  sought 
such  judgment  as  would  estop  it. 

This  controversy  was  determined  in  favor  of  the  railway 
company.  Board,  etc.,  v.  Center  2J).,  105  Ind.  422  ;  Center 
IJo.  V.  Boardy  etc.,  110  Ind.  579. 


94  SUPREME  COURT  OP  INDIANA, 

The  Indianapolis,  Decatur  and  Western  Bailway  Ck).  «.  Center  Township. 

It  can  not  be  denied  that  the  judgment  in  favor  of  the 
railway  company  against  Marion  county  for  the  fund,  and 
against  the  township,  bringing  the  action,  for  costs,  forever 
estops  the  township  from  claiming  any  interest  in  the  dona- 
tion voted  to  aid  in  the  construction  of  the  railroad. 

There  13  no  allegation  in  the  cross-complaint  of  the  rail- 
way company  upon  which  to  base  a  money  judgment  against 
the  township.  As  we  have  seen,  the  only  allegations  against 
the  township  are  that  it  asserts  an  unfounded  claim  to  the 
fund,  and  that  it  has  no  interest  therein  whatever.  Look- 
ing to  the  cross-complaint  alone,  it  could  not  be  ascertained 
that  any  part  of  the  money  donated  had  been  paid  over  to 
the  township.  It  is  evident,  therefore,  that  the  right  of  the 
railway  company  to  a  money  judgment  could  not  have  been 
litigated  and  settled  on  this  cross-complaint. 

It  is  contended,  however,  by  the  appellee  that  the  fund 
which  the  railway  company  sought  to  recover  was  indivisi- 
ble, arid  that  if  the  company  elected  to  take  less  than  the 
whole  it  can  not  sue  for  the  remainder  ;  and  that,  inasmuch 
as  the  parties  agreed  that  all  matters  of  defence  and*  counter- 
claim might  be  given  in  evidence  without  further  pleading, 
we  must  presume  that  all  matters  against  the  township  were 
litigated  and  settled. 

Were  it  not  for  the  fact  that  the  defendants  to  the  cross- 
complaint  had  already  divided  the  fund  sought  to  be  recov- 
ered, there  would  be  much  plausibility  in  the  contention  of 
the  appellee  that  the  fund  was  not  divisible.  1  Herman  Es- 
toppel, 196 ;  Smith  wJOorham,  119  Ind.  436 ;  Jarboe  v.  Sev- 
erin,  112  Ind.  572;  Indiana,  do,,  R.  W.  Co.  v.KoonSy  105 
Ind.  507  ;  Kurtz  v.  Garr;  105  Ind.  574. 

But  the  parties  themselves  had  divided  the  fund.  One 
portion  was  held  by  Marion  county  and  another  poition  by 
Center  township. 

The  title  was  in  the  railway  company,  but  it  could  not  re- 
cover that  portion  of  the  fund  held  by  the  county,  in  a  suit 
against  the  township,  and  yet  it  will  not  be  denied  that  it 


NOVEMBER  TERM,  1891.  96 

The  IndUnapoUa,  Decatur  and  Western  Railway  Co.  v.  Center  Township. 

■  ■       ■    '1 -     " — ' — 

had  the  right  to  follow  the  funds  in  the  township  treasury. 
I7u>rp  V.  Burling,  11  Johns.  285;  Brovmdl  v.  Mancheatery  1 
Pick.  232;  Story  Bailments,  sections  52-102;  Younger  v. 
MillSy  20  Wis.  615  ;  Ingersoll  y,  Emrnersony  1  Ind.  76 ;  Coffin 
y.  Andersony  4  Blackf.  395 ;  Schindler  v.  Wesiovery  99  Ind. 
395. 

The  fand  having  been  separated,  the  railway  company  had 
a  right  to  a  separate  action  against  each,  and  this  separation 
being  an  act  of  the  county  and  township,  without  the  con- 
sent of  the  owner  of  the  fund,  we  do  not  think  the  appellee 
should  be  beard  to  say  that  such  fund  was  not  susceptible  of 
division. 

The  cont-ention  that  we  should  presume  the  cause  of  action 
set  up  in  the  complaint  in  this  cause  was  litigated  and  set- 
tled under  the  agreement  between  the  parties  meets  with  an 
insurmountable  difficulty  in  the  judgment  itself. 

Such  presumption  might,  perhaps,  have  been  indulged  if 
the  judgment  were  silent  upon  the  subject.  But  the  record 
must  be  looked  to  as  a  whoFe,  and  when  we  so  look  to  it,  we 
find  that  the  cause  of  action  now  in  suit  was  expressly  re- 
served, and  was  not  settled  in  that  action.  This  exception 
and  reservation  is  binding  on  the  parties.  TJlrich  v.  J>m- 
chelly  88  Ind.  354. 

It  is  true  that  the  township  was  not  a  party  to  the  motion 
of  Marion  county  to  modify  the  judgment,  but  if  it  had 
been  a  party  to  such  motion,  with  the  fund  now  sought  to  be 
recovered  in  its  possession,  it  did  not  stand  in  a  situation  to 
insist  that  the  county  should  account  for  it  to  the  railway 
company. 

In  our  opinion  the  complaint  in  this  case  states  a  cause  of 
action  against  Center  township,  and  the  court  erred  in  sus- 
taining a  demurrer  thereto. 

The  court  erred  also,  in  our  opinion,  in  overruling  the  de- 
murrer to  the  second,  third^  fourth,  fifth  and  sixth  paragraphs 
of  the  answer. 

Assuming  that  the  six-years  statute  of  limitations  applies 
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to  the  cause  of  action  set  forth  in  the  complaint,  each  of 
the  second  and  third  paragraphs  is  defective.  It  is  not  aver- 
red in  either  that  the  cause  of  action  did  not  accrue  within 
six  years  next  before  the  commencement  of  the  action.  The 
issue  tendered  as  to  when  the  itema  accrued  is  immaterial, 
the  question  being  as  to  when  the  right  to  sue  for  the  same 
became  perfect.  The  items  may  have  accrued  at  one  time, 
and  the  right  to  sue  for  their  recovery  may  have  accrued  at 
another.  So  the  issue  tendered  in  the  third  paragraph  as  to 
when  the  amended  complaint  was  filed  is  immaterial,  as  the 
vital  time  is  the  commencement  of  the  action. 

What  we  have  said  in  relation  to  the  complaint  disposes 
of  the  question  arising  on  the  demurrer  to  the  fourth  para- 
graph of  answer. 

It  clearly  appears  by  the  record  set  out  in  the  complaint 
that  the  appellee  is  estopped  from  pleading  the  matter  set 
out  in  the  fifth  and  sixth  paragraphs  of  the  answer. 

It  was  alleged  in  the  cross-complaint  of  the  railway  com- 
pany that  the  conditions  upon  which  the  donation  was  made 
had  been  fully  complied  with.  That  was  one  of  the  issues 
to  be  tried  on  that  cross-complaint|  and  the  special  finding 
shows^  that  it  was  tried  and  determined.  The  question  as  to 
whether  all  the  conditions  upon  which  that  donation  was 
made  have  been  complied  with  is  forever  foreclosed  by  the 
record  made  in  that  case.     Center  Tp.  v.  Board,  ete.f  supra. 

Judgment  reversed,  with  directions  to  the  Marion  Circuit 
Court  to  overrule  the  demurrer  to  the  complaint,  and  to  sus- 
tain it  to  each  of  the  second,  third,  fourth,  fifth  and  sixth 
paragraphs  of  the  answer. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Sept.  25, 1891;  petition  for  a  lefaeariDg  overmled  Deo.  18, 1881. 
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The  Midland  Railway  Company  v.  Stevenson,  (Non- 
stable. 

Bailroad. — Levy  of  ExeeiUion  on  Locomotive. — Injunction. — An  ezecutiye 
officer  may  levj  upon  and  sell  a  locomotive  npon  an  ezecntion  he  holds 
against  the  railway  company,  and  such  company  can  not  enjoin  the 
sale. 

r 

From  the  Hamilton  Circuit  Courfc. 

W.  R.  Orawfordy  W.  S,  Christian^  J.  R.  Christian  and  W. 
A,.  Fan  J?ur€n^  for  appellant. 

W.  iJ.  Fertig  and  —  Alexander,  for  appellee. 

MiLLEB,  J. — This  action  was  instituted  by  the  appellant 
against  the  appellee  to  enjoin  him^  as  constable,  from  selling 
a  certain  locomotive  and  tender,  owned  by  the  appellant, 
and  in  actual  use  in  its  business. 

It  is  claimed  by  the  appellant  thai  the  property  levied 
upon  is  not  subject  to  levy  and  sale  on  execution,  for  two 
reasons  :  1.  That  the  locomotive  and  tender,  being  part  of  ^ 
the  equipment  of  the  road,  are,  in  effect,  part  of  the  realty, 
and  not  subject  to  sale  by  constables.  2.  That  the  locomotive 
and  tender,  being  a  part  of  the  equipment  of  the  road  in  ac- 
tual use,  and'  essential  to  the  performance  of  those  duties 
which  the  appellant  owes  to  the  public,  public  policy  for- 
bids that  they  should  be  severed  from  the  road  to  which  they 
are  appurtenant. 

The  view  which  we  take  of  this  case  renders  it  unnecessary 
for  us  to  enter  upon  the  discussion  of  either  of  these  vexed 
questions. 

This  action,  it  will  be  observed,  was  brought  by  the  com- 
pany, and  not  by  mortgagees,  bond-holders,  or  trustees  repre- 
senting the  rights  of  creditors.  It  will  also  be  noted  that 
the  complaint   does   not  claim   that  the  executions  were 

not  issued  upon  valid  judgments,  and  for  indebtedness  of  the 
Vol.  130.— 7 
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company  which  it  justly,  and  in  good  conscience,  ought  io 
pay ;  does  not  show  but  that  it  is  abundantly  able<to  pay  them. 
Such  being  the  case^  the  appellant  has  no  standing  in  a  court 
of  equity,  to  ask  its'interposition  to  enjoin  the  collection  of 
a  debt  which  it  is  not  unable,  but  simply,  unwilling,  to  pay. 
Rvssell  V.  Gleary,  105  Ind.  502 ;  Jones  v.  Ewing,  107  Ind. 
313;  Morrison  v.  Jacobj/y  114  Ind.  84;  Hewett  v.  Fenata^ 
maker,  128  Ind.  315. 

If  the  railway  company  was  insolvent,  and  this  suit  had 
been  instituted  by  the  trustees  for  the  bond-holders,  as  was 
the  case  in  Titus  v.  Mabee,  25  111.  232,  and  Titvs  v.  Gin- 
fieimery  27  111.  462,  a  different  question  would  be  presented. 

Judgment  affirmed. 

FUed  Dec.  17, 1891. 


No.  16,261. 

The  American  Cannel  Coal  Company  r.  The  Hun- 
tington, Tell  City  and  Cannelton  Railroad 
Company. 

Assessment  of  Damages. — Majority  Award.'^In  the  assessment  of  dam- 
ages occasioned  by  the  taking  of  land  hj  a  railroad  company,  an  ap- 
,praisement  concurred  in  bj  two  of  the  appraisers  is  sufficient. 

Same. — Assestment  in  Gross  to  Two  Tracts  Owned  by  One  Person, — ^If  a 
land-holder  owns  two  or  more  tracts  damaged ,  an  assessment  of  dam- 
ages in  gross  does  not  render  the  award  liable  to  an  exception  to  the 
effect  that  the  damages  to  each  tract  ought  to  he  itemized. 

Same. — Itemizing  Damages, — In  assessing  damages  to  a  tract  of  land  the 
appraisers  are  not  bound  to  itemize  them. 

Same. — Qualifieaiions  of  Appraisers, — Presumptions  as  to, — Failure  to  Skow  in 
Award. — In  the  absence  of  a  specific  averment  to  the  contrary,  it  will 
be  presumed  that  the  appraisers  possessed  the  necessary  qualificatiomi. 
The  record  need  not  affirmatively  show  that  they  were  qualified. 

From  the  Spencer  Circuit  Court. 

A.  H.  Oarland  and  H,  J.  May,  for  appellant. 

J.  E.  Iglehart,  E.  Taylor  and  W,  Henning^  for  appellee. 
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McBbide,  J.— The  appellee,  a  railroad  corporation,  ap- 
propriated for  the  purposes  of  its  road-bed,  depot,  station^ 
shops,  etc.,  certain  land  belonging  to  the  appellant.  The  ap- 
propriation was  made  pursuant  to  the  provisions  of  sections 
3906,  3907,  R.  8.  1881. 

Error  is  assigned  on  the  action  of  the  circuit  court  in  sus- 
taining demurrers  to  certain  exceptions  filed  by  the  appellant 
to  the  award  of  the  appraisers. 

The  first  exception  is  as  follows :  '^  Because  the  apprais- 
ers did  not  agree  upon  any  award,  but  two  of  them  fixed 
the  amount  of  the  damages  at  $300,  and  the  other  one  at 
$1,438,  so  that  there  was  no  agreement  of  the  said  apprais- 
ers." 

This  exception  proceeds  on  the  theory  that  the  award  of 
the  appraisers  in  appropriation  proceedings,  like  the  verdict 
of  a  jury,  must  be  agreed  to  by  all  of  the  appraisers  to  be 
valid. 

Unanimity  among  the  appraisers  is  not  required. 

An  appraisement  concurred  in  by  two  is  sufficient.  Sec- 
tion 240,  clause  2,  R.  Sv  1881 ;  Piper  v.  Connersville,  etc.,  T. 
P.  Co.,  12  Ind.  400 ;  GicerOy  etc,  Co.  v.  Craighead,  28  Ind. 
274;  Hays  v.  Parrish,  52  Ind.  132;  Scraper  v.  Pipes,  59 
Ind.  158. 

The  third  exception  is  as  follows :  '^  Because  it  does  not 
state  the  separate  value  of  the  parts  of  the  lots  taken,  nor 
the  separate  value  of  the  parts  of  the  street  taken,  nor  the 
separate  value  of  the  land*  from  which  the  strip  is  appro- 
priated." 

The  land  sought  to  be  appropriated  is  a  strip  forty  feet 
wide,  extending  across  two  lots,  both  belonging  to  the  ap- 
pellant, and  a  strip  twenty  feet  wide  ofi*  a  street  on  which 
the  lots  abut,  the  portion  of  the  street  appropriated  being 
adjacent  to  the  lots.  The  objection,  it  will  be  observed,  is 
not  that  the  apprafsers  did  not  separately  consider  the  effect 
of  the  appropriation  upon  the  several  tracts,  but  that  in  their 
award  they  did  not  itemize  the  damages.     The  court  did  not 
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err  in  sustaining  the  demurrer  to  this  exception.  While  it  • 
was  the  duty  of  the  appraisers  to  consider  all  of  the  effects 
of  the  proposed  appropriation  on  each  tract  of  land  affected^ 
they  were  not  required  to  itemize  and  separately  state  the 
damages  to  each  tract.  An  award  of  a  sum  in  gross  cover- 
ing all  of  the  damages  to  all  of  the  several  tracts  was  suffi- 
cient. 

The  fourth  exception  is  as  follows :  '^  Because  it  is  not 
shown  upon  the  face  of  the  proceedings  that  the  appraisers 
or  arbitrators  were  qualified  under  the  lawjn  this^  that  it  is 
not  shown  by  such  proceeding  that  such  appraisers  or  arbi- 
trators did  not  own  land  within  one  mile  of  any  part  of  the 
said  railroad  for  which  the  said  strip  of  land  is  appropriated.'' 

This  exception  contains  no  allegation  that  either  of  the 
appraisers  was  disqualified.  The  only  objection  is  that  the 
record  does  not  affirmatively  show  that  they  were  qualified. 

In  the  absence  of  any  specific  averment  to  the  contrary  it 
will  be  presumed  that  the  appraisers  possessed  the  necessary 
qualifications.  Turpin  v.  Eagle  Greek,  etc.,  O.  iJ.  Co.,  48 
Ind.  45. 

If  they  did  not,  that  fact  must  be  averred  and  proven  by 
the  party  attacking  the  award. 

The  fifth  and  sixth  exceptions  present  the  same  question. 
Both  allege  that  it  is  not  shown  by  the  award  that  the  ap- 
praisers considered  the  damages  that  might  accrue  to  the  ap- 
pellant because  of  certain  specific  facts. 

The  objection  is  not  to  what  the  appraisers  did,  or  failed 
to  do,  but  to  the  form  of  the  award.  That  it  does  not  affirm- 
atively appear  from  the  award  that  the  appraisers  consid- 
ered and  awarded  damages  because  of  increased  danger  from 
fire,  because  of  damage  to  storage,  wharfage,  etc. 

The  appraisers  were  required  to  consider  and  to  award 
compensation  for  all  damages  of  every  character  which  would 
be  sustained  by  the  appellant  by  reason  of  the  appropriation 
of  the  land  to  the  uses  contemplated.  They  are  not,  how- 
ever, required  to  itemize  their  award  and  show  how  much 
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they  allow  for  increased  danger  from  fire,  how  much  for 
noise,  how  much  for  smoke  and  cinders,  how  much  for  broken 
rest,  etc.  It  is  sufficient  if,  having  fully  and  fairly  consid- 
ered aU  of  the  effects  of  the  proposed  appropriation,  they 
award  a  sum  in  gross  sufficient  to  compensate  the  o^ner  of 
the  land. 

In  our  opinion  the  court  did  not  err  in  its  rulings  on  any 
of  the  questions  presented. 

Judgment  is  affirmed,  with  costs. 

Filed  Jan.  5, 1892. 


No.  15,099. 
MOBGAN  £T    AL.    V.    ThE  LaEE  ShORE  AND    MICHIGAN 

Southern  Railway  Company. 

Plbadinq. — TUle. — Special  Pleading, — In  pleading  title,  a  general  averment 

must  yield  to  a  specific  one,  and  if  the  specific  allegations  do  not  show 

title  the  complaint  is  bad. 
Sahb. — Antidpaling  Defence,— li  the  plaintiff  undertakes  to  anticipate 

a  defendant's  defence,  he  must  effectually  show  that  such  defence  is  in- 

sufl&cient. 
Boundaries. — Pleading  to  Establish, — A  complaint  to  establish  a  boundary 

is  bad  if  it  does  not  contain  an  allegation  of  a  previous  request  to  es» 

tablish  such  line. 
Damages. — Pleading  Must  Show.-^ln  a  complaint  to  recover  damages  to 

land,  the  value  of  the  land  before  and  after  the  injury,  or  the  amount 

of  the  damages,  must  be  stated. 
Railroad. — J^ectment. — Ejectment  will  not  lie  against  a  railway  com- 
pany to  recover  land  on  which  its  road  is  located  and  operated  after 

public  rights  have  intervened. 

From  the  Lake  Circuit  Court. 

E.  Roby,  T.  J.  Wood  and  if.  Wood^  for  appellants. 
J.  H.  Baker,  for  appellee. 
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are  the  owners  of  the  land  therein  described ;  that  they  de- 
rive title  through  the  act  of  Congress  commonly  called  the 
*'  Swamp  Land  Act/'  and  through  conveyances  made  by  the 
State  and  by  other  owners ;  that  the  Buffalo  and  Mississippi 
Railroad  Company  was  incorporated  by  ap  act  of  the  Gen- 
eral Assembly  of  Indiana,  approved  !^ebruary  Gth,  1835 ; 
that  section  1  of  the  act  provides  that  '^  the  corporation 
shall  have  power  to  examine,  survey,  mark  and  locate  the 
route  of  said  railroad  for  a  single  or  double  track  with  full 
power  to  diverge  from  a  direct  line  when  more  favorable 
ground  can  be  had  for  the  construction  of  said  road,  the 
same  not  to  exceed  eighty  feet  in  width ;  '*  that  an  act  passed 
in  January,  1846,  authorized  the  company  named  in  the  act 
of  1835  to  consolidate  with  other  railroad  companies;  that 
in  1853  that  company  did  consolidate  with  other  com- 
panies and  located  a  line  for  a  single  track ;  that  the  single 
track  constructed  in  1853  was  located  562  feet  north  of  the 
present  track ;  that  afterwards  the  company  constructed  the 
track  now  in  use,  and  this  track  is  more  than  200  feet  from 
the  original  track ;  that  the  track  last  mentioned  was  con- 
structed in  1854  ;  that  the  width  of  the  track,  as  constructed, 
was  sixteen  feet;  that  the  company  did  not  obtain  a 
grant  of  the  right  of  way,  nor  was  it  appropriated  under  the 
right  of  eminent  domain;  that  in  1854  the  defendant,  as  the 
successor  of  the  former  company,  wrongfully  built  another 
track  by  the  side  of  the  track  constructed  in  1854  without 
the  consent  of  the  plaintiffs,  and  without  paying  them  any 
compensation ;  that  the  defendant  claims  the  right  to  occupy 
the  land  used  by  it  for  a  single  track  from  1854  continuously 
to  the  present  time  by  virtue  of  the  statute  of  limitations 
of  the  State  of  Indiana,  and  that  it  has  been  in  actual,  open, 
adverse  possession  of  the  strip  of  land  for  more  than  twenty 
years. 

It  is  very  difficult  to  give  a  construction  to  the  complaint. 
It  contains  much  that  should  not  be  pleaded,  and  its  general 
frame  makes  it  almost  impossible  to  determine  upon  what 
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theory  it  proceeds  or  what  its  character  is.  Counsel  claim 
that  if  it  is  good  as  a  complaint  for  possession  or  as  a  com- 
plaint to  establish  boundaries^  or  as  a  complaint  for  the  re- 
covery of  damages,  it  will  repel  a  demurrer.  This  position 
is  not  tenable.  It  is,  of  course^  well  settled  that  a  com- 
plaint will  repel  a  demurrer  if  it  entitles  the  plaintiff  to 
some  relief,  although  not  to  all  the  relief  demanded.  Bayless 
V.  Glenn,  72  Ind.  5.  But  the  rule  stated  does  not  by  any 
means  warrant  the  conclusion  that  a  plaintiff  may  present/ 
one  case  and  recover  on  another,  as,  for  instance,  frame  a 
complaint  in  ejectment,  and  upon  it  obtain  an  injunction. 
MescaU  v.  Tullyj  91  Ind.  96  ;  Western  Union  TeL  Co.  v. 
Youngy  93  Ind.  118  ;  First  National  Bank  v.  Root,  107  Ind. 
224. 

But  waiving  this  point  and  construing  the  complaint  as 
appellants  assert  it  should  be  construed,  we  will  decide  the 
main  questions  in  the  case. 

Two  prefatory  observations  are  necessary : 

First.  The  Complaint  pleads  the  title  of  the  plaintifis 
s}>ecifically,  and  the  general  averments  must  yield  to  the 
specific  allegations,  so  that  if  the  specific  allegations  do  not 
show  title  he  will  fail.     Reynolds  v.  Copeland,  71  Ind.  422. 

Second.  The  plaintiffs  have  undertaken  to  anticipate  the  ap- 
pellee's defence,  and  although  they  were  not  bound  to  antici- 
pate the  defence,  yet,  having  assumed  to  do  so,  they  must 
effectually  show  that  the  defendant's  defence  is  insufficient. 

The  claim  that  the  complaint  is  good  as  a  complaint  to  es- 
tablislW>oundaries  is  disposed  of  by  declaring  that  there  is  no 
allegation  in  the  complaint  that  the  defendant  was  ever  re- 
quested to  establish  the  lines.  A  party  can  not  be  harassed 
4)y  a  suit  in  such  a  case  unless  there  has  been  a  precedent  re- 
quest. It  may  also  be  added  that  there  are  no  facts  averred 
which  present  an  issue  as  to  boundary  lines,  nor  any  such  de- 
scriptions given  as  would  enable  the  court  to  establish  the 
lines. 

The  claim  that  the  complaint  is  good  as  a  complaint  for 
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damages  is  not  supported/  because  the  value  of  the  land  is  not 
given  nor  the  extent  of  the  injury  stated.  It  may  be  that 
nominal  damages  can  be  inferred^  but  a  judgment  will  not 
be  reversed  to  give  a  party  an  opportunity  to  recover  nomi* 
nal  damages. 

The  claim  that  the  complaint  is  good  as  a  complaint  in 
ejectment  can  not  be  sustained,  because  ejectment  will  not  lie 
to  recover  the  land  on  which  a  railroad  is  located  and  ope- 
rated after  public  rights  have  intervened.  Kincaid  v.  In- 
dianapoliSy  etc.,  Co.,  124  Ind.577;  Louisville,  etc,,  R.W.  Cb., 
V.  Beck,  119  Ind.  124;  Louisville,  eic.^  Co.  v.  Soltweddle,  116 
Ind.  257  ;  Bravard  v.  Oincinnati,  etc.,  R.  R.  Co.,  115  Ind.  1 ; 
Sherlock  v.  Louisville,  etc.,  R.  W.  Co.,  115  Ind.  22  ;  Midland 
B.  W.  Co.  V.  Smith,  113  Ind.  233 ;  Indiana,  etc.,  R.  W.  Co.  y. 
Allen,  113  Ind.  581,  and  cai^es  cited ;  Porter  v.  Midland  R. 
W.  Co.,  125  Ind.  476 ;  StHcMer  v.  Midland  R.  W.  Co.,  125 
Ind.  412 ;  Midland  R.  W.  Co.  v.  Smith,  125  Ind.  609. 

It  is  evident  that  the  specific  facts  stated  do  not  show  a 
title  sufficiently  strong  to  destroy  the  defence  attempted  to 
be  anticipated. 

Judgment  affirmed. 

Filed  Oct.  0, 1891 ;  petition  for  a  rehearing  overruled  Dec.  \%,  1891* 


No.  15,391. 

Rydeb,  by  Next  Friend,  v.  Horsting  et  al. 

Highway. — Oollattral  Attack  en  Prooeedingi. — Pittumpiion, — ^Xn  a  collateral 
attack  OD  a  highway  proceeding,  the  presumption  is  that  such  proceed- 
ing is  not  Toid. 

Same.— Notice  of  JS^to5ltf&tn«n(. — ^The  estahlishment  of  a  highway  without 
notice  to  the  land-owner  affected,  his  agent  or  occupant,  is  void. 

Same. — Ir^netion, — ^A  complaint  to  enjoin  the  opening  of  a  highway 
through  the  plaintiff's  land  for  want  of  notice  must  contain  an  aveiv 
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ment  that  neither  he  nor  his  agent  nor  the  occupant  thereof  had  such 
notice. 
County  Oommissioners. — Presumption  as  to  JuritdiUioni — The  presump- 
tion is  in  favor  of  the  jurisdiction  of  the  commissioners'  court,  and  the 
regularity  of  their  proceedings,  where  a  collateral  attack  is  made  upon 
the  same. 

From  the  Knox  Circuit  Court. 

W.  G.  Johnson,  for  appellant. 

W,  A,  Oullop  and  G  B.  Kessinffer^  for  appellees. 

MiLLEB^  J. — This  was  an  action  by  the  appellant  against 
the  appellees  for  an  injunction. 

The  complaint  shows  that  the  appellant  was  the  owner  of 
atraQt  of  enclosed  land  in  Knox  county^  and  a  resident  and 
tax-payer  thereof;  that  at  the  March  term  of  the  commis- 
sioners' court  of  said  county,  preceding  the  filing  of  her 
complaint,  a  petition  was  filed  in  said  court  for  the  opening 
of  a  highway  through  her  land  ;  that  in  the  petition  she  was 
not  named  or  set  forth  as  one  of  the  owners  of  said  real 
estate,  nor  was  the  name  of  her  authorized  agent,  or  guardian, 
mentioned  therein,  nor  was  the  real  estate  described  as  the 
property  of  persons  unknown  to  the  petitioners  ;  that  no 
notice  of  the  filing  of  the  petition  was  ever  given  to  her,  her 
agent,  or  guardian,  and  that  neither  she,  nor  .her  agent  or 
guardian,  had  notice  that  the  petition  had  been  filed,  or  was 
for  hearing  in  said  court ;  that  at  said  term  of  the  commis- 
sioners'court  an  order  was  made  by  the  court  directing  the 
opening  of  the  highway ;  that  the  order  did  not  set  o|it  or 
contain  the  name  of  the  plaintiff,  her  agent  or  guardian,  or 
in  any  way  intimate  that  she  was  connected  with,  or  inter- 
ested in,  the  same ;  that  she  did  not  appear  in  such  proceed- 
ings, either  in  person  or  by  her  guardian,  agent  or  attorney  ; 
that  the  defendants,  one  of  whom  is  the  township  trus- 
tee, and  the  other  the  road  supervisor,  are  proceeding  under 
said  order  to  tear  down  her  fences,  and  expose  said  lands  to 
depredation,  to  her  damage  in  the  sum  of  five  hundred  dol- 
lars.    Wherefore  she  asks  that  they  be  enjoined. 
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A  demurrer  was  sustained  to  this  complaint,  and  final 
judgment  rendered  against  her  for  costs.  The  sufficiency  of 
this  complaint  is  the  only  question  before  us. 

This  being  a  collateral  attack  upon  an  order  of  the  com- 
missioners* court,  made  in  a  matter  presumptively  within 
their  jurisdiction,  must  fail  unless  the  proceedings  are  so 
defective  as  to  be  void.     McDonald  v.  Payne,  ll4  Ind.  359. 

The  commissioners'  court  having  ordered  the  opening  of  . 
the  highway,  necessarily  passed  upon  the  facts  necessary  to 
acquire  jurisdiction.  In  Elliott  on  Roads  and  Streets,  219, 
it  is  said  :  "  The  judgment  of  an  inferior  court  upon  juris- 
dictional facts  is  generally  regarded  as  conclusive ;  and  where  ^ 
there  is  a  judgment  necessarily  affirming  that  jurisdiction 
exists,  and  this  judgment  could  not  have  been  pronounced 
without  passing  upon  jurisdictional  facts,  it  will  be  conclu- 
sive as  against  all  collateral  attacks.*'  liassier  v.  Grimmer, 
post,  p.  219;  Lamb  v.  Cain,  129  Ind.  486. 

Without  notice  there  could  be  no  jurisdiction.  Lewis 
Eminent  Domain,  section  364. 

It  may  now  be  considered  settled  that,  in  a  petition  for 
the  location  of  a  highway,  the  names  of  the  owners,  occu- 
pants, or  agents,  must  be  set  forth.  Hays  v.  Campbell,  17 
Ind.  430  ;  Hughes  v.  Sellers,  34  Ind.  337  ;  Wild  v.  Deig,  43 
Ind.  455 ;  Meyers  v.  Brown,  55  Ind.  696 ;  Porter  v.  Stout,  73 
Ind.  3;  Mclntyre  v.  Marine,  93  Ind.  193. 

In  Porter  v.  Stout,  73  Ind.  S,  the  statute  (now  sections  5001, 
5015)  was  construed,  and  it  was  held  that  the  provisions  of 
the  act  were  complied  with  by  making  either  the  owner, 
the  agent,  or  the  occupant,  a  party.  In  that  case  it  is  said  : 
**  The  language  plainly  indicates  this,  for,  in  legal  effect,  it 
is  precisely  the  same  as  if  the  words  were,  '  shall  set  forth 
the  names  of  the  owners,  or  the  names  of  the  occupants,  or 
the  names  of  the  agents.'  Unless  we  do  violence  to  the  lan- 
guage used,  we  must  hold  that  the  statute  requires  that  one 
of  the  three  persons  designated — the  owner,  the  occupant,  or 
the  agent — shall  be  named,  but  that  it  does  not  require  that 
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the  owner  of,  the  occupant  of,  and  the  agent  for  the  same 
land  shall  all  be  named  in  the  petition." 

This  case  must  be  decisive  of  the  one  before  us,  for  with 
all  the  care  taken  to  charge  that  neither  the  appellant,  her 
agent  nor  guardian,  nor  any  owner  of  the  property  unknown 
to  the  petitioners,  were  named  in  the  petition,  nor  that  either 
of  them  had  notice,  or  knowledge,  of  the  proceedings,  no  al- 
legation whatever  concerning  the  **  occupant "  is  found  in 
the  complaint.     The  omission  seems  significant. 

We  are  to  presume  in  favor  of  th'e  jurisdiction  of  the  com- 
missioners^  court,  and  the  regularity  of  their  proceedings, 
where  a  collateral  attack  is  made  upon  the  same. 

It  may  well  be  that  every  statement  in  the  complaint  is 
true,  and  yet  the  jurisdiction  of  the  court  be  complete  to 
order  the  opening  of  the  highway  through  the  lands  of  the 
appellant. 

In  aid  ^of  the  presumption  in  favor  of  the  action  of  the 
commissioners'  court  we  must,  upon  a  collateral  attack,  in- 
fer that  the  lands  of  the  appellant  were  occupied  by  some  one 
as  tenant,  or  otherwise,  and  that  such  tenant  was  made  a 
party  to  the  proceedings,  and  duly  notified.  Had  the  com- 
plaint disclosed  the  fact  that  at  the  time  the  proceedings  in 
the  commissioners'  court  were  instituted  the  appellant  was 
the  sole  occupant  of  the  land,  or  that  the  occupant,  if  there 
was  such,  was  not  made  a  party,  a  different  question  would 
be  presented. 

In  Kimmey's  Case,  5  Harr.  (Del.)  18,  it  was  held  that 
in  a  petition  for  a  public  road,  a  law  requiring  a  notice  to 
the  owner  or  holdeir  of  the  land  was  complied  with  by  serv- 
ing a  notice  on  any  person  occupying,  or  in  possession  of  the 
land,  placed  there  by  the  owner,  and  such  occupant  need  not 
be  a  tenant. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
complaint. 

Judgment  affirmed. 

Filed  Jan.  5,  1892. 
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r 

No.  15,289. 

Anderson  School  Township  v.  Milroy  Lodge  F.  &  A. 

M.,  No.  139. 

Pabtition. — Bvilfiing  Erected  Under  Agreement  that  One  Person  Should  Own^ 
the  Upper  arid  Another  the  Lower  Story. — There  can  be  no  partUion 
of  a  building  as  between  the  parties  where  it  is  bailt  under  an 
agreement  to  the  effect  that  the  first  story  and  the  ground  should  be 
owned  by  one  of  them  and  the  second  story  by  the  other,  with  a  right 
of  egress  and  ingress  over' such  ground  for  the  owner  of  the  upper 
story. 

From  the  Kiish  Circuit  Court. 

B,  L,  Smith  and  C.  Carnbern,  for  appellant. 
W.  A.  OhUlen,  J,  D.  Megee,  D.  8.  Morgan  and  JD.  Morris, 
for  appellee. 

Elliott,  C.  J. — The  appellant  alleges  in  its  complaint  that 
it  is  the  owner  of  the  real  estate  in  controversy^  and  prays 
partition.  The  substance  of  the  answer  of  the  appellee  is 
this :  The  appellee  agreed  with  the  appellant  and  another 
person  to  purchase  the  land  in  dispute  and  to  erect  a  build- 
ing thereon ;  that  the  first  story  of  the  building  should  be 
owned  and  used  by  the  appellant^  the  second  story  by  the 
third  person  referred  to,  and  that  the  third  story  should  be 
owned  and  used  by  the  appellee ;  that  the  appellant  should 
have  the  control  of  the  ground  subject  to  the  appellee^s  right 
of  ingress  to  aud  egress  from  its  part  of  the  building. 

It  seems  very  clear  to  us  that  the  answer  shows  that  the 
appellant  has  no  right  to  partition.  The  erection  of  the 
building  under  the  agreement  vested  the  appellee  with  a  right 
of  access  to  its  part  of  the  structure,  and  of  that  right  it  can 
not  be  deprived.  Partition  can  not  be  effected  without  de- 
stroying that  right,  and  hence  partition  can  not  be  decreed. 
But  this  is  not  the  only  reason  why  the  appellant  is  not  en- 
titled to  partition,  for  there  is  this  additional  reason,  namely, 
each  party  owns  its  part  of  the  building  in  severalty.     As 
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each  party  owns  its  part  of  the  property  in  severalty,  it  is 
legally  impossible  that  partition  can  be  awarded,  for  there  is 
no  community  of  interest.  The  case  is  against  the  appellant 
upon  principle  and  authority.  McConnell  v.  Kibbe,  43  111. 
12  ;  SouUer  v.  Atwood,  34  Maine,  153  (56  Am.  Dec.  641)  ; 
Russell  V.  Beasleyy  72  Ala.  190;  Baldvnn  v.  Humphrey ^  44 
K  Y.  609 ;  Appeal  of  Laishaw^  122  Pa.  St.  142 ;  Freeman 
Co-Tenancy  and  Partition,  section  87 ;  Knapp  Partition, 
39,  40. 

The  agreement  as  to  the  construction,  ownership  and  use 
by  the  parties  of  different  parts  of  the  building  is  not  made 
voidable  by  the  statute  of  frauds.  In  support  of  this  proposi- 
tion it  is  sufficient  to  say  that  the  agreement  was  fully  per- 
formed and  possession  taken,  although  other  reasons  might 
be  assigned  for  our  conclusion. 

The  finding  is  well  supported  by  the  evidence. 

Judgment  affirmed. 

FUed  Dec.  19, 1891. 
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No.  16,336.  1U2  607 

Martin  v.  The  Town  op  Rosedale. 

Town. — Peddlet^t  Lieenae. — Ordinance  Requiring, — Sale  by  Sample  of  Foreign 
Ooodi. — Interstate  Commerce. — An  ordinance  of  a  town  of  this  State  re- 
quiring all  travelling  peddlers  of  goods  to  take  out  a  license  is  not  void 
on  the  assumption  that  it  applies  only  to  non-residents  of  such  town, 
for  it  equally  applies  to  citizens  thereof;  bnt  it  is  void  as  to  residents 
of  other  States  who  are  engaged  in  selling  goods  located  in  such  other 
States,  even  though  the  sale  is  only  by  sample,  on  the  ground  that  it  is 
an  interference  with  interstate  commerce. 

From  the  Parke  Circuit  Court. 

D.  H.  Maxwell  and  H.  Maanoell,  for  appellant. 
£•  Hunt,  for  appellee. 
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Coffey,  J. — Section  826,  Elliott's  Supplement,  confers 
upon  incorporated  towns  in  this  State  the  power  to  license, 
regulate  or  restrain  the  business  of  travelling  peddlers.  Un- 
der the  power  thus  conferred  the  town  of  Rosedale,  in  Parke 
county,  duly  passed  an  ordinance  making  it  unlawful  for  any 
travelling  peddler  to  ply  his  avocation  within  the  corporate 
limits  of  the  town,  without  first  procuring  a  license  so  to  do, 
and  fixing  a  penalty  for  its  violation. 

In  the  month  of  February,  1889,  the  appellant,  who  is  a 
resident  of  the  State  of  Illinois,  without  having  first  pro- 
cured a  license,  was  found  selling  goods,  by  sample,  in  the 
town  of  Rosedale,  and  travelh'ng  from  house  to  house  for 
that  purpose.  He  was  the  agent  of  Ijoverin  &  Co.,  of  the 
city  of  Chicago,  and  the  samples  exhibited  by  him  belonged 
to  that  company.  The  goods  sold  by  the  appellant  were  to 
be  delivered  by  the  company,  the  appellant  acting  as  their 
agent  in  soliciting  and  taking  orders. 

He  was  prosecuted  for  violating  this  ordinance,  and  was 
convicted,  from  which  conviction  he  appeals  to  this  court, 
calling  in  question  the  validity  of  both  the  ordinance  and 
the  statute  under  which  it  was  passed. 

It  is  contended  that  the  ordinance  in  question  discriminates 
in  favor  of  citizens  of  the  town  of  Rosedale  and  against  those 
who  do  not  reside  in  the  town,  and  is  for  that  reason  void. 
The  contention  is  based  upon  the  assumption  that  one  who 
resides  in  the  town  and  peddles  goods  therein  from  house  to 
house  is  not  a  travellings  peddler,  and  in  this  respect  may  en-i 
joy  a  privilege  under  this  ordinance  not  enjoyed  by  one  who 
does  not  reside  in  the  town. 

This  involves  the  construction  of  the  ordinance  before  us, 
The  object  to  be  attained  in  construing  a  statute  or  ordir 
nance  is  to  ascertain,  if  possible,  the  intention  of  those  who 
enacted  it.  For  that  purpose  the  court  should  first  ascer- 
tain, if  it  can  do  so,  the  evil  intended  to  be  remedied  or  pre- 
vented, and  should  so  construe  the  statute  or  ordinance,  if  it 
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is  sosceptible  of  such  constraction,  as  to  render  it  effectual 
for  the  purpose  intended. 

In  the  case  of  Graffty  v.  City  of  Bushville,  107  Ind.  502, 
it  was  said  by  this  court  that  one  of  th6  objects  sought  to  be 
attained  by  statutes  and  ordinances  of  the  kind  now  under 
consideration  was  to  prevent  the  indiscriminate  invasion  of 
the  houses  and  places  of  business  of  citizens,  and  shield  them 
from  the  practices  of  itinerant  traders  of  unknown  repute, 
who  are  frequently  patronized  by  persons  in  order  to  be  rid 
of  their  importunities  and  presence. 

It  is  impossible  to  conceive  of  a  *^  peddler,"  in  the  ordi- 
nary acceptation  of  that  term,  disconnected  from  the  idea  of 
"  travelling"  from  house  to  house  for  the  purpose  of  vending 
some  article  of  merchandise.  '^  The  leading  primary  idea  of 
a  hawker  and  peddler  is,  that  of  an  itinerant  or  travelling 
trader,  who  carries  goods  about,  in  order  to  sell  them,  and 
who  actually  sells  them  to  purdiasers,  in  contradistinction 
to  a  trader  who  has  goods  for  sale  and  sells  them  in  a  fixed 
place  of  business." 

•'A  peddler,  petty  chapman,  or  other  trading  person  going 
from  town  to  town  or  to  other  men's  houses,  and  travelling 
either  on  foot,  or  with  horse  or  horses,  or  otherwise  carrying 
to  sell,  or  exposing  to  sale,  any  goods,  wares,  or  merchandise." 
Graffty  v.  City  of  Rushville^  supra  ;  Commonwealth  v.  Ober, 
12  Cush.  493;  Rapalje  and  Lawrence  Law  Dictionary,  Tit. 
"  Hawker." 

As  it  was  the  purpose  of  the  ordinance  under  considera- 
tion to  prevent  or  to  restrain  the  indiscriminate  invasion  of 
the  houses  and  places  of  business  of  the  citizens  of  Bosedale, 
and  to  shield  them  from  the  practices  of  itinerant  traders  and 
the  annoyances  incident  thereto,  we  think  the  term  "  travel- 
ling peddler "  was  intended  by  those  who  passed  the  ordi- 
nance in  question  to  apply  to  all  who  travelled  from  house 
to  house  in  the  town  for  the  purpose  of  vending  merchan- 
dise, without  regard  to  their  place  of  residence.    To  all  such 
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persons,  whether  they  reside  in  the  town  or  elsewhere^  we 
think  the  ordinance  applies. 

It  is  not,  therefore,  subject  to  the  objection  that  it  dis- 
criminates in  favor  of  the  citizens  of  Bosedale  and  against 
those  residing  in  some  other  locality. 

The  appellant  was  a  travelling  peddler  within  the  meaning 
of  the  ordinance. 

That  the  regulation  of  the  business  of  a  peddler  is  a  proper 
matter  for  the  exercise  of  the  police  power  is  not  now  open 
to  question  in  this  State.  The  State,  having  the  power  to 
regulate,  may  delegate  its  power  to  municipalities.  In  the 
case  of  Oity  of  HurUington  y,  CheesbrOy  57  Ind.  74,  it  was 
said  by  this  court :  "  The  city  had  power  to  pass  an  ordi- 
nance requiring  a  license  for  peddling  in  the  city.  *  *  * 
We  are  not  aware  that  such  an  ordinance  violates  any  pro- 
vision of  the  State  or  Federal  constitution.'' 

So  in  the  case  of  Graffly  v.  City  of  Rushmlhy  supra,  it  was 
said :  '^  On  the  other  hand,  where  by  the  terms  of  a  law  or 
ordinance  regulating  the  sale  of  goods  by  hawkers  or  ped- 
dlers, the  privilege  is  equally  open  to  all  upon  the  same 
terms,  and  the  license  fees  imposed  for  the  privilege  are  the 
same  regardless  of  the  State  or  district  wherein  the  goods 
are  manufactured  or  produced,  such  law  or  ordinance  is  a 
legitimate  exercise  of  power,  and  will  be  upheld.'' 

Under  these  authorities  we  are  constrained  to  hold  that 
the  ordinance  in  question,  when  applied  to  the  citizens  of  the 
State  or  to  merchandise  in  the  State  at  the  time  of  sale,  is 
valid. 

It  is  contended,  however,  that  the  ordinance,  when  ap- 
plied to  merchandise  not  in  the  State,  owned  by  citizens  of 
another  State,  and  sold  in  this  State  by  sample,  is  an  inter- 
ference with  interstate  commerce,  and,  as  to  such  merchan- 
dise, is  void. 

The  case  of  McLaughlin  v.  CHty  of  South  Bend^  126  Ind. 
471,  is  decisive  of  the  question  here  involved. 

In  that  case  it  was  said  :     '^  The  negotiations  concerned 
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goods  in  another  State,  there  owned  and  held  for  sale,  and 
such  negotiations  must  be  regarded  as  affecting  interstate 
commerce,  and,  thus  regarded,  it  must  be  held  that  they  can 
neither  be  prohibited  nor  regulated  by  the  State  or  its  mu- 
nicipalities.'^ 

In  this  case  the  appellant  was  a  citizen  of  another  State, 
representing  merchants  in  the  State  of  Illinois,  whose  goods 
were  located  in  the  city  of  Chicago,  and  for  these  reasons 
the  case  falls  clearly  within  the  rule  laid  down  in  the  case 
cited,  and  the  decisions  of  the  Supreme  Court  of  the  United 
States  upon  which  it  rests.  It  follows  that  the  ordinance 
under  consideration  can  not  be  made  to  apply  to  him  under 
the  facts  above  stated. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial,  and  for  further  proceedings  not  incousist* 
ent  with  this  opinion. 
Filed  Dec.  18, 1891. 


No.  16,377. 
HOBTON  t^.    BbOWN. 

BoiTNDABlES. — SeUlemeiU  rf  hy  AgreemerU  After  Survey  Made. — Evidence 
cf  <m  AppeaL — If  the  parties  affected,  after  a  snrvey  is  made,  and 
during  the  time  they  have  the  right  to  appeal  therefrom,  mutually 
agree  on  a  line  between  their  properties,  and  yield  possession  of  land 
to  which  they  claim  title  to  each  other,  and  set  posts  and  move  their 
fence  to  the  agreed  line,  they  thereafter  are  estopped  to  deny  that  the 
agreed  line  was  the  boundary  line ;  and  on  appeal  from  such  survey 
such  agreement  may  be  given  in  evidence  as  a  complete  defence. 

PBACTICB. — Irrelevant  Oross- Examination  Showing  Drfence  wUhout  Objection, — 
WitnesB  ReeaUed  and  Objection  Interposed  for  First  Time. — If  a  plaintiff 
permits,  without  objection,  a  defendant  to  go  into  his  defence  on  cross- 
examination  of  the  former's  witness,  he  can  not  thereafter  object  when 
such  witness  is  recalled  and  additional  questions  relating  to  such  de- 
fence are  propounded  to  him.    It  is  then  too  late  to  object. 

Vol.  130.— 8 


130  113 

131  186 

,130  1131 

140  819 


114  SUPREME  COURT  OF  INDIANA, 

Horton  v.  Brown. 

From  the  Switzerland  Circuit  Court. 

J.  T.  Ellis  and  F.  M.  Oriffith,  for  appellant. 
W.  D.  Ward  and  /.  A.  Van  Osdal,  for  appellee. 

MiLLEB,  J. — This  was  an  appeal  by  the  appellant  from  a 
survey  to  the  circuit  court.  In  that  court  an  answer  and 
,cros3-comp]aint  were  filed  by  the  appellee,  hut  subsequently 
the  same  were,  on  motion  of  the  appellant,  struck  out.  A 
trial  before  a  jury  resulted  in  a  verdict  and  judgment  for  the 
appellee. 

The  questions  we  are  called  upon  to  consider  are  raised  by 
the  rulings  of  the  court  in  admitting  evidence,  over  the  ob- 
jections of  the  appellant,  and  in  giving  certain  charges  to  the 
jqry,  and  refusing  to  give  others  relating  to  the  same  ques- 
tions of  law  ruled  upon  in  the  admission  of  evidence. 

The  parties  were,  respectively,  the  owners  of  several  ad- 
joining tracts  of  land  bounded  by  the  line,  a  portion  of 
which  is  in  dispute.  By  mutual  agreement  a  survey  to  es- 
tablish the  boundary  line  was  made  by  the  county  surveyor, 
both  parties  being  present  and  assisting  in  making  it.  This 
appeal  was  taken  nearly  three  years  afler  the  making  of  the 
survey. 

The  dispute  on  the  trial  as  to  the  correctness  of  the  sur- 
vey appealed  from  was  with  reference  to  that  portion  of  the 
line  between  two  forty-acre  tracts  of  land,  being  the  north 
end  of  the  line  surveyed. 

The  evidence  shows  that  the  land. along  this  line  is  very 
rough  and  hilly,  and  that  no  two  of  the  several  surveys  made 
of  the  disputed  lines  are  in  exact  agreement. 

On  the  trial  of  the  t^ause  the  court,  over  the  objection  of 
the  appellant,  permitted  the  defendant  to  show  that  after  the 
making  of  the  survey  appealed  from  the  parties  were  dissat- 
isfied with  the  line  marked  out,  and  called  in  three  of  their  * 
neighbors  to  assist  them  in  establishing  an  agreed  boundary 
line ;  that  a  line  on  the  south  end  of  the  surveyed  line  was 
staked  off  by  the  appellant,  which  gave  to  the  appellant  a 
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portion  of  the  land  claimed  by  the  appellee ;  that  it  was  then 
agreed  by  both  parties  that  each  one  was  to  hold  the  land  on 
his  side  of  the  new  line,  thus  marked  out,  and  that  this 
should  settle  all  disputes  between  them  as  to  their  boundary 
lines ;  that  afterwards  the  appellant  took  possession  of  the 
land  given  him  by  the  new  boundary  line,  and  continued  to 
hold  the  same  at  the  time  of  the  trial,  the  parties  having  set 
posts  and  moved  their  fences  to  the  agreed  line. 

The  appellant  objected  to  the  introduction  of  this  evi- 
dence : 

1st.  Because  the  plaintiff,  by  his  attorney,  had  stated,  in 
open  court,  in  the  presence  of  the  jury,  that  the  only  line  in 
controversy  was  the  north  end  of  the  line,  between  the  two 
forty-acre  tracts,  and  that  he  was  making  no  claim  to  any 
part  of  the  line  south  of  these  tracts  ;  and  that  the  evidence 
offered  related  solely  to  a  settlement  of  the  line  south  of 
them,  and  in^  no  way  tended  to  establish  the  correctness  of 
the  line  in  dispute. 

2d.  That  the  evidence  was  wholly  irrelevant  and  imma- 
terial. 

No  objection  seems  to  have  been  made  to  the  evidence  on 
account  of  the  absence  of  any  pleading  setting  up  the  mat- 
ter proposed  to  be  proven,  and  this  may  be  accounted  for  by 
the  fact  that  such  pleadings  had  been,  on  motion  of  the  ap- 
pellant, stricken  from  the  files  of  the  court. 
i  The  appellant  contends  that  the  only  question  for  trial  was 
the  correctness  of  the  survey  appealed  from,  and  that  ques- 
tions of  ownership,  possession,  or  agreements  concerning  the 
disputed  boundaries  are  foreign  to  the  issues. 

We  think  this  comes  within  the  reason  of  the  rule  laid 
down  in  Wingler  v.  Simpson,  93  Ind.  201,  where  it  was  held 
that  evidence  of  occupancy  under  a  claim  of  title,  for  more 
than  twenty  years  to  a  line,  different  from  that  fixed  by  the 
survey,  was  admissible.  In  that  case  the  claim  was  made  that 
such  evidence  would  be  proper  in  actions  in  ejectment  or  to 
quiet  title,  but  not  on  appeal  from  a  survey.  The  court  says : 
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^^  There  can  be  do  good  reason  for  establishing  a  survey  that 
is  immediately  liable  to  be  set  aside  by  an  action  in  ^ect- 
ment  or  a  suit  to  quiet  title/'  This  case  was  cited  and  ap- 
proved in  Cleveland  v.  Obenchain,  107  Ind.  591. 

If,  as  claimed  by  the  appellee,  the  parties  during  the  time 
in  which  they  had  the  right  to  appeal  from  the  survey  ad- 
justed their  disputes  concerning  their  boundaries  and  mu- 
tually yielded  the  possession  of  land  to  which  they  claimed 
title  to  the'  other^  and  set  posts  and  moved  their  fences  to 
the  agreed  line,  they  were  thereafter  forever  estopped  to  deny 
that  this  was  the  true  boundary  line.  Cleveland  v.  ObeH" 
chain,  supra;  Pitcher  v.  Dove,  99  Ind.  175;  Hills  v.  Lud- 
wig,  46  Ohio  St.  373 ;  Bobo  v.  Richmond^  25  Ohio  St.  115 ; 
Walker  v.  Devlin,  2  Ohio  St.  593 ;  Owynn  v.  Schtoartz  ( W. 
Va.),  9  S.  E.  Rep.  880;  Silvarer  v.  Haiiseny  77  Cal.  579 ; 
Atchison  V.  Pease,  96  Mo.  566 ;  Schad  v.  Sharp,  95  Mo.  573. 

If  sucfi  boundary  line  was  fixed  by  an  arrangement  that 
bound  the  parties,  no  good  reason  can  be  given  why  they 
should  thereafter,  in  any  manner,  test  the  correctness  of  a 
survey  that  had  been  superseded  by  an  agreed  line. 

It  is  of  more  importance  that  adjoining  proprietors  should 
summarily  adjust  questions  of  disputed  boundaries, than  that 
rigid  rules  of  practice  and  pleading  on  appeal  from  surveys 
should  he-  adhered  to. 

The  evidence  was  not  objectionable  on  account  of  want  of 
relevancy  to  that  portion  of  the  line,  the  correctness  of 
which  the  appellant  disputed.  The  settlement,  if  the  evi- 
dence of  the  appellee  is  true,  embraced  the  whole  line,  in- 
cluding that  in  dispute,  and  it  was  therefore  material. 

Some  objections  are  made  to  a  portion  of  the  cross-exami- 
nation of  the  appellant,  on  the  ground  that  it  related  to  mat- 
ters about  which  he  had  not  been  examined  in  chief.  We 
find  that  the  witness,  in  his  original  cross-examination,  went 
into  the  matters  complained  of  without  any  objection  being 
made  to  his  testimony ;  toward  the  close  of  the  plaintiff's 
evidence  he  was  recalled  and  examined  a  second  time  in  his 
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own  behalf,  when  the  defendant  propounded  some  additional 
questions  to  him,  when  objection  was  made  to  the  evidence. 

This  came  too  late.  If  the  appellant  did  not  desire  the 
defendant  to  go  into  his  part  of  the  case  on  cross-examina- 
tion, he  should  have  made  his  objections  at  the  outset. 

We  are  also  of  the  opinion  that  the  witness  in  his  direct 
examination  went  sufficiently  into  the  case  to  lay  a  founda- 
tion for  the  cross-examination. 

The  objections  to  the  charges  given,  and  to  those  refused, 
related  to  the  matters  that  have  been  discussed,  and  em- 
braced the  @ame  propositions  of  law  involved  in  the  rulings 
in  the  admission  of  evidence. 

The  evidence  was  sharply  conflicting  upon  most  of  the 
materia]  facts  involved  in  the  controversy,  including  the 
nature  of  the  agreement  entered  into  by  the  parties  at  the 
time  they  met  to  adjust  the  disputes  between  them  with  ref- 
erence to  the  disputed  boundary.  The  court  submitted  this 
question  fully  and  fairly  to  the  jury,  and  we  can  not  disturb 
their  finding. 

The  judgment  is  affirmed. 

FUed  Dec.  19, 1891. 
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C!iiARE,  Executor,  v.  Helm  et  al. 

AOVANOEMENT. — WiU,—EqwU  I)istfilnUion,'^IfUere8L^  Unduly  Advanotd 
DistrUnUec^IUfunding. — Where  a  will  shows  that  it  was  the  intention  of 
the  testator  to  make  an  equal  distribation  of  his  estate,  and  some  of  the 
distributees  have  received  more  than  the  others,  the  latter  are  entitled 
,  to  a  sum  sufficient  to  put  them  on  an  equal  footing  with  the  former,  with 
interest  thereon,  in  addition,  from  the  date  of  the  testator's  death  until 
payment  made,  if  there  are  sufficient  assets  for  that  purpose  left  after 
the  payment  of  the  debts  of  the  deceased  and  the  costs  of  administra- 
tion; but  the  distributees  who  have  received  greater  amounts  than 
their  co-distributees  can  not  be  made  to  refund  in  order  to  bring  about 
such  equalization. 
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From  the  Rush  Circuit  Court. 

W.  J.  Henley  and  Lot  D.  Guffin,  for  appellant. 
jB:  Z.  Smith  and  C.  Cambemy  for  appellees. 

Elliott,  C.  J. — The  ancestor  of  the  appellees  and  the  tes- 
tator of  the  appellant^  Clark,  died  on  the  15th  day  of  Jan- 
uary, 1888y  leaving  a  large  estate.  The  testator  in. his  will 
directed  that  the  executor  should  convert  the  notes  and  ac- 
counts held  by  the  testator  at  the  time  of  his  death  into 
money,  with  which^  with  other  money,  he  should  equalize 
the  shares  of  the  respective  heirs.  During  his  lifetime  the 
testator  made  the  following  advancements  to  his  children : 
To  William  Helm  ♦28,000,  to  Florence  Cutter  $24,490,  to 
Elizabeth  Patterson  $24,300,  and  to  his  grandchildren  the 
following  advancements:  To  Nannie,  George  and  Bertha 
Helm  $20,050. 

The  court  adjudged  that  the  shares  of  the  distributees 
should  be  equalized^  and  that  Florence  Cutter  was  entitled  to 
receive  $3,510  in  addition  to  the  sum  advanced  to  her;  that 
Elizabeth  Patterson  was  entitled  to  the  additional  sum  of 
$3,700,  and  Nannie,  George  and  Bertha  Helm  were  jointly  en- 
titled to  the  additional  sum  of  $7^950,  and  that  they  are  also 
entitled  to  interest  on  the  sums  to  which  they  are  respectively 
entitled  to  from  the  15th  day  of  January,  1888,  to  be  paid 
before  any  more  money  is  distributed  to  William  Helm.  The 
contest  in  the  case  is  as  to  the  allowance  of  interest  to  the 
distributees  who  had  received  a  less  sum  than  that  advanced 
to  William  Helm. 

It  is  very  doubtful  whether  the  question  argued  by  coun- 
sel is  presented.  It  certainly  does  not  arise  on  the  plead- 
ings, for  the  complaint  is  unquestionably  good  in  so  far  as  it 
asks  that  the  shares  be  equalized,  and  if  good  to  that  extent 
will  repel  a  demurrer,  even  if  it  should  be  conceded  that  it 
claims  too  much  in  claiming  interest.  Bayless  v.  Glenn,  72 
Ind.  6.  Nor  does  the  motion  for  a  new  trial  properly  pre- 
sent the  question,  inasmuch  as  there  is  no  specification  prop* 
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erly  challeDging  the  allowance  of  interest.  Neither  does 
the  exception  to  the  finding  properly  present  the  question, 
for  there  is  no  special  finding  in  the  record.  But,  as  the  ap- 
pellees' counseP interpose  no  objection  to  the  mode  of  pre- 
senting the  question,  and  as  the  case  is  a  peculiar  one,  we 
have  thought  it  best  to  decide  the  main  question. 

Upon  the  general  question  whether  a  distributee  can  be 
allowed  interest  after  the  death  of  the  ancestor,  there  is  stub- 
born conflict  of  authority.  Davies  v.  Hughes^  86  Va.  909 ; 
Appeal  of  Patterson,  128  Pa.  St.  269;  Yundt's  Appeal,  13 
Pa.  St.  575 ;  Jackson  v.  Jackson,  28  Miss.  674  ;  Black  v. 
Whitall,  1  Stock.  Ch.  572  ;  Kyle  v.  Gonrad,  25  W.  Va.  760 ; 
Bober son  y.  Nail,  85  Tenn.  124;  McDougaldv.  King,  1 
Bailey  (8.  C),  147  ;  Stuart  v.  Stewart,  L.  R.  15  Ch.  Div. 
639  (545) ;  Steele  v.  Frierson,  85  Tenn.  430 ;  King  v.  Tal- 
bot, 40  N.  Y.  76  ;  Johnson  v.  PatUrs^n,  13  Lea  626 ;  Wil- 
liams V.  Williams,  15  Lea  438. 

Our  own  court  has  given  its  sanction,  in  a  general  way,  to 
the  doctrine  that  interest  may  be  allowed  after  the  death  of 
the  ancestor,  although  the  question  was  not  expressly  de- 
cided. Case  V.  Case,  51  Ind.  277.  Judge  Woerner  asserts 
that  interest  should  be  allowed.  2  Woerner  Law  of  Admin- 
istration, 1222.  But  in  this  instance  we  are  not  required  to 
enter  the  field  of  conflict,  for  we  think  that  the  will  of  the 
testator  so  Influences  the  case  as  to  make  it  our  duty  to  hold 
that  the  distribi\fees  are  entitled  to  interest.  Our  opinion  is 
that  the  testator  intended  that  all  the  heirs  should  receive  an 
equal  share  of  his  estate,  and  that  it  was  his  purpose  to  im- 
pose upon  the  executor  the  duty  of  equalizing  the  distribu- 
tion. The  will  expresses  the  purpose  of  the  testator  to  divide 
his  estate  into  four  shares,  and  to  allot  to  the  persons  re- 
spectively entitled  to  distribution  an  equal  share.  This  in- 
tention will  be  defeated  unless  the  appellees  are  allowed  in- 
terest from  the  time  of  the  testator's  death.  The  use  of  money 
is  valuable,  and  the  right  to  interest  is  property,  so  that 
William  Helm  has  had  more  than  his  share  of  the  estate,  in- 
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asmuch  as  he  has  had  the  use  of  the  excess  advanced  to  him. 
It  is,  therefore,  equitable  and  just  under  the  terms  of  the  will 
that  the  other  distributees  be  put  upon  equality  with  him  by 
being  allowed  interest  from  the  time  of  the  testator's  death. 
The  appellees  can  not,  of  course,  recover  anything  directly 
from  William  Helm,  for  our  statute  precludes  such  a  recov- 
ery. Section  2407,  R.  S.  1881.  Nor  do  they  ask  a  recovery 
of  that  kind.  What  they  asked,  and  the  court  awarded,  is 
that  before  distributing  anything  more  to  William  Helm  in- 
terest shall  be  added  to  their  respective  claims.  This  we 
think  they  had  a  right  to  ask  and  receive. 

We  may  add,  to  prevent  misunderstanding,  thi^t  we  do  not 
hold,  nor  mean  to  hold,  that  they  can  be  allowed  interest  un- 
less there  is  money  remaining  for  distribution.  They  can 
not  have  interest  at  the  expense  of  creditors  of  their  an- 
cestor, but  they  may  have  interest  added  to  their  claims  if 
there  is  money  to  be  distributed  ;  and,  while  nothing  can  be 
recovered  from  William  Helm,  he  may,  nevertheless,  be  put 
off  as  to  further  payments  to  him  in  order  to  enable  the  ex- 
ecutor to  equalize  the  shares  of  the  appellees  by  allowing 
them  interest  from  the  time  of  the  testator's  death.  This  is 
nothing  more  than  an  equitable  distribution  under  the  will 
of  the  testator,  and  the  conclusion  asserted  does  not  violate 
any  rule  of  law. 

Judgment  is  affirmed. 

Filed  Jan.  5, 1892. 
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KiMBERLiN  V.  The  State,  ex  rel.  Tow. 

Officer. — Swceasor» — Who  May  Select. — Holding  Over. — Where  an  officer 
is  lawfully  elected  and  in  the  possession  of  an  office  his  right  to  hold 
over  continues  until  a  qualified  successor  has  been  elected  by  the  same 
electoral  body  as  that  to  which  he  owes  his  election,  or  which  by  law 
is  entitled  to  elect  his  successor. 

Same.— i)«UA  Before  Qualification. —  Vacancy. — No  vacancy  occurs  in  an 
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office  where  the  person  elected  to  fill  it  dies  before  he  qualifies,  or  even 
dies  after  the  polls  are  closed  and  before  the  result  is  ascertained. 

Same. — Death  of  Candidate  After  PolU  Closed  and  Before  ResuU  Aaeeriained. 
— ^If  a  candidate  dies  after  the  polls  are  closed  and  before  the  result  is 
ascertained,  yet  if  he  has  received  a  majority  of  the  ballots  he  is  duly 
elected.  In  such  an  instance  no  vacancy  occars  in  the  office,  and  it 
can  not  be  filled  by  appointment. 

Sam£. — Appainimentwhenno  Vacancy . — An  appointment  to  fill  a  vacancy 
in  an  office  is  void  when  there  is  no  vacancy. 

TowKSHiP  Tbustee. — Death  of  Candidate  After  Chee  of  Polls  and  Before 
BesuU  A8eertained,~^Eleetion  in  November,-^  Vacancy. — AppoinimefU. —  A. 
was  a  township  trustee.  At  an  April  election  B.  and  G.  were  opposing 
candidates  for  the  office.  After  the  polls  closed  and  before  the  result 
was  announced  B.  died.  On  completion  of  the  count  it  was  found  that  B. 
had  received  a  majority  of  the  ballots.  At  the  following  November 
election  D.  and  A.  were  opposing  candidates  for  the  office,  and  D.  re- 
ceived a  majority  of  the  ballots,  was  declared  elected,  and  filed  his 
bond  as  such  trustee.  In  the  following  December  the  board  of  county 
commissioners  declared  that  there  was  a  dispute  concerning  the  validity 
of  the  election,  and  appointed  D.  trustee,  but  he  filed  no  new  bond  and 
took  no  steps  to  qualify  under  this  appointment. 

Held,  that  no  vacancy  had  ever  occurred  in  the  office ;  that  the  election 
of  November  was  void,  and  that  C.  was  the  legal  trustee  of  the  town- 
ship, holding  over  until  his  successor  had  been  duly  elected  and  qualified. 

EirECTioN. — Held  at  Time  not  Authorized  by  Zaw. — The  election  of  ah  officer 
at  a  time  not  authorized  by  law  (as  a  township  trustee  at  the  regular 
November  election)  is  void. 

From  the  Lawrence  Circuit  Court. 

M,  F.  Dunn,  G.  G.  Dunn  and  IF.  JBT.  Marshall,  for  ap- 
pellant. 

/.  H,  WUlard,  for  appellee. 

Coffey,  J. — The  appellee,  William  H.  Tow,  was  duly 
elected  trustee  of  Marion  township,  Lawrence  county,  at  the 
regular  township  election  in  the  year  1888,  duly  qualified 
and  entered  upon  the  discharge  of  his  duties  as  such,  and  is 
yet  in  the  possession  of  the  office,  claiming  title  thereto. 

At  the  April  election  in  the  year  1890,  James  H.  Brown 
and  Henry  Murray  were  opposing  candidates  for  the  office 
of  township  trustee  in  Marion  township,  and  after  the  votes 
had  all  been  cast  and  the  polls  closed,  and  while  the  election 
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officers  were  engaged  in  counting  the  ballots,  but  before  the 
result  of  the  election  had  been  ascertained  or  declared,  Brown 
suddenly  and  instantly  fell  dead.  When  the  count  was  com- 
pleted it  was  ascertained  that  Brown  had  received  a  major- 
ity of  the^otes  cast  for  township  trustee  of  Marion  town- 
ship. At  the  November  election,  in  the  year  1890,  the  ap- 
pellant, Hugh  L.  Kimberlin,  and  the  appellee  were  opposing 
candidates  for  the  office  of  township  trustee  of  Marion  town- 
ship ;  each  took  a  part  in  the  election  and  each  voted  for 
himself.  The  appellant  was  by  the  proper  election  officers 
declared  duly  elected,  and,  receiving  his  certificate  of  election, 
he  qualified  and  filed  his  bond,  as  such  trustee,  to  the  ap- 
proval of  the  county  auditor,  on  the  13th  day  of  November 
of  that  year.  On  the  17th  day  of  December,  1890,  the  board 
of  commissioners  of  Lawrence  county,  being  in  special  ses- 
sion, entered  an  order  reciting  that  there  was  a  dispute  as  to 
who  was  elected  township  trustee  of  Marion  township,  and 
thereupon  appointed  the  appellant  as  such  trustee,  but  it 
dt>es  not  appear  that  he  filed  any  new  bond  or  took  any  steps 
to  qualify  under  this  appointment.  On  the  day  of  this  ap- 
pointment the  auditor  of  Lawrence  county  issued  to  the  ap- 
pellant a  warrant  for  the  township  funds  belonging  to  Ma- 
rion township,  upon  which  he  drew  the  funds  from  the 
county  treasury,  whereupon  the  appellee  instituted  proceed- 
ings in  the  Lawrence  Circuit  Court  to  enjoin  him  from  act- 
ing as  such  trustee,  in  which  he  was  successful.  The  appel- 
lant acted  as  such  trustee  for  the  period  *of  five  days  before 
he  was  thus  enjoined. 

Each  of  the  parties  to  this  suit  claims  to  be  the  legal  trus- 
tee of  Marion  township,  the  appellant  basing  his  claim  upon 
the  election  held  in  November,  1890,  and  his  subsequent  ap- 
pointment by  the  board  of  commissioners  of  Lawrence  coun- 
ty, while  the  appellee  bases  his  claim  upon  the  alleged  fact 
that  his  successor  has  never  been  elected  and  qualified,  and 
that  he  has  the  right  to  such  office  until  that  event  takes 
place. 
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The  questions  presented  for  consideration  involve  the  con- 
struction of  section  3,  article  16,  of  the  State  Constitution,  and 
some  consideration  of  the  provisions  of  section  5527,  R.  S. 
1881. 

Section  3,  article  15,  mipra,  provides  that  "  Whenever 
it  is  provided  in  this  constitution,  or  in  any  law  which  may 
be  hereafter  passed,  that  any  ofiBeer,  other  than  a  member  of 
the  General  Assembly,  shall  hold  his  office  for  any  given 
t«rm,  the  same  shall  be  construed  to  mean  that  such  officer 
shall  hold  his  office  for  such  term,  and  until  his  successor 
shall  have  been  elected  and  qualified/' 

Section  6527,  s^ipra,  provides  "  If  any  officer  of  whom 
an  official  bond  is  required  shall  fail,  within  ten  days  after 
the  commencement  of  his  term  of  office  and  receipt  of  his 
commission  or  certificate,  to  give  bond  in  the  manner  pre- 
scribed by  law,  the  office  shall  be  vacant/' 

It  is  contended  by  the  appellant :  First  That  the  word 
^'  election,''  as  used  in  the  Constitution  and  statutes,  is  not 
used  in  its  restricted  sense,  as  meaning  only  an  election 
by  the  people,  but  it  should  be  construed  as  signifying 
chosen,  or  designated,  and,  when  so  construed,  the  appel- 
lant is  entitled  to  the  office  in  question  by  reason  of  his 
appointment  by  the  board  of  commissioners  of  Lawrence 
county. 

Second.  That  Brow.n  was  duly  elected  township  trus- 
tee of  Marion  township,  at  the  April  election  in  the  year 
1890,  and  having  failed  to  give^  bond  and  qualify  within 
ten  'days  after  his  term  of  office  began,  the  office,  under 
the  provisions  of  section  5527,  supra,  became  vacant,  and 
the  board  of  commissioners  had  the  legal  right  to  fill  such 
vacancy  by  iippointment. 

No  authority  is  cited  by  the  appellant  which  supports 
his  first  position,  and  we  have  no  knowledge  of  any  such 
authority ;  while,  on  the  contrary,  the  adjudicated  cases 
seem  to  be  harmonious  in  holding  that  where  one  is  law- 
fully in  the  possession  of  an  office,  under  a  constitutional 
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or  statatorjr  provision  to  the  effect  that  be  shall  hold  until 
his  successor  is  elected  and  qualified^  his  right  to  hold  over 
continues  until  a  qualified  successor  has  been  elected  by  the 
same  electoral  body  4is  that  to  which  such  incumbent  owes 
his  election^  or  which  by  law  is  entitled  to  elect  a  suc- 
cessor. Oosman  v.  State,  ex  rd.j  106  Ind.  203 ;  StcUe  v.  Lusk, 
18  Mo.  333 ;  People,  ex  rel.,  v.  Tilton,  37  Cal.  614 ;  Lawhom, 
Ex  Parte,  18  Gratt.  86 ;  Johnson  v.  Mann,  77  Va.  265  ;  State^ 
ex  rel.,  y.  Jenkins,  43  Mo.  261 ;  State,  ex  rd.  v.  HarrisoUj  113 
Ind.  434. 

In  view  of  these  authorities,  we  are  not  at  liberty  to 
adopt  the  construction  contended  for  by  the  appellant  in 
this  case. 

We  havb  no  doubt  that  Brown  was  duly  elected  town- 
ship trustee  of  Marion  township. 

When  the  last  vote  was  cast^  and  the  polls  closed,  the 
electors  had  made  their  choice,  and  the  count  could  do  noth- 
ing more  than  ascertain  the  result.  The  election  offi- 
cers had  no  power  to  elect  any  one  after  the  polls  were 
closed,  their  duty  being  confined  to  ascertaining  the  re- 
suit  of  the  ballotting)  and  furnishing  the  necessary  evidence 
of  such  result.        ^ 

But  does  it  follow  that,  because  Brown  was  elected  and 
failed  to  qualify,  the  office  of  township  trustee  became  va- 
cant, and  the  board  of  commissioners  acquired  the  right 
to  appoint? 

The  rule  is  that,  where  a  person  is  in  the  possession  of 
an  office,  under  a  constitutional  or  statutory  provision  like 
that  found  in  our  Constitution,  and  a  successor  is  duly 
elected,  but  dies  before  be  qualifies,  no  vacancy  occurs,  since 
one  of  the  contingencies  upon  which  the  incumbent^s  term 
of  office  is  to  expire  has  not  taken  place,  namely,  the  qual- 
ification of  a  successor.  McCrary  Elections,  section  314 ; 
Commonwealth,  ex  rel.,  v.  Hanley,  9  Barr  (Pa.   St.),  513. 

Commonwealth,  ex  rel,,  y.  Hanley,  supra,  is,  in  its  facts,  sim- 
ilar to  the  case  before  us. 


I  ^ 
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In  that  case  Hanley  was  duly  elected  clerk  of  the  orphans' 
court  in  October,  1845,  and  was  duly  commissioned  and 
qualified  to  serve  for  the  period  of  three  years  from  the  1st 
day  of  December  of  that  year,  and  until  his  successor  should 
be  duly  qualified.  On  the  second  Tuesday  of  October,  1848, 
Oliver  Brooks  was  duly  elected  as  his  successor,  but  died 
before  qualifying.  The  Governor,  assuming  that  Hanley's 
office  became  vacant  at  the  expiration  of  three  years,  ap- 
pointed a  successor. 

In  discussing  the  questions  arising  under  these  facts,  the 
Supreme  Court  of  Pennsylvania  said  :  ^'  Being  duly  quali- 
fied in  the  constitutional  sense,  and  in  the  ordinary  accepta- 
tion of  the  words,  unquestionably  means  that  he,  the  suc- 
cessor, shall  possess  every  qualification  ;  that  he  shall,  in  all 
respefets,  comply  with  every  requisite  before  entering  on  the 
duties  of  the  office ;  that,  in  addition  to  being  elected  by  the 
qualified  electors,  he  shall  \>e  commissioned  by  the  Governor, 
give  bond  as  required  by  law,  and  that  he  shall  be  bound  by 
oath  or  affirmation  to  support  the  constitution  of  the  com- 
monwealth, and  to  perform  the  duties  of  the  office  with  fidel- 
ity. Until  all  these  prerequisites  are  complied  with  by  his 
successor  *  *  *  the  respondent  is  de  jure  as  well  as  de 
facto  the  clerk  of  the  orphans'  court." 

So,  too,  this  court  held  in  the  case  of  Staie,  ex  reLy 
V.  Berg,  50  Ind.  496,  that,  where  a  township  trustee  was 
elected  his  own  successor,  and  did  not  qualify  under  his  sec- 
ond election,  his  office  did  not  become  vacant,  and  he  was 
entitled  to  hold  under  his  first  election  until  a  successor  was 
elected  and  qualified. 

The  weight  of  authority  is  that  where  there  exists  a  con- 
stitutional provision,  such  as  we  are  now  considering,  a 
term  of  office  fixed  by  statute  runs  not  only  for  the  period 
fixed,  but  for  an  additional  period  between  the  date  fixed  for 
its  termination  and  the  date  at  which  a  successor  shall  be 
qualified  to  take  the  office.  The  period  between  the  expira- 
tion of  the  term  fixed  by  statute  and  the  time  at  which  a  sue- 
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cesser  sliall  be  qualified  to  take  the  office  is  as  much  a  part 
of  the  incumbent^s  term  as  the  fixed  statutory  period.  l\Uey 
V.  State,  ex  re/.,  1  Ind.  500;  Miller  v.  Burger,  2  Ind.  337 ; 
Baker  v.  Kirk,  33  Ind.  517 ;  State,  ex  rel.,  v.  Berg,  supra; 
Oosman  v.  State^  ex  rel.,  supra;  Elam  v.  State,  ex  rel.,  75 
Ind.  518 ;  People,  ex  rei,  v.  Whitman,  10  Gal.  38 ;  Common- 
wealthy.  Hanley,  sup^^a;  State,  ex  rel,,  v.  Han^ison,  supra. 

It  follows  from  what  we  have  said  that  the  appellee  is  en- 
titled to  the  office  in  dispute,  unless  the  appellant  has  been 
legally  chosen  land  qualified  as  his  successor.  As  we  under- 
stand the  brief  of  the  appellant,  it  is  not  seriously  contended 
that  the  election  held  in  November,  1890,  conferred  any 
rights  upon  the  appellant.  As  the  election  of  a  township 
trustee  at  that  time  was  wholly  unauthorized  by  law,  such 
election  was  void,  and  conferred  no  right  to  the  office. 

Nor  did  the  board  of  commissioners  possess  the  legal  au- 
thority to  appoint  the  appellant  to  the  office  for  the  reason, 
as  we  have  seen,  that  there  was  no  vacancy,  and,  there  being 
no  vacancy,  the  appellee's  successor  could  be  chosen  only  by 
the  constituency  which  elected  him. 

As  to  the  construction  to  be  placed  upon  section  5527, 
supra,  or  as  to  what  provisions  of  that  section,  if  any,  conflict 
with  the  section  of  the  Constitution  above  set  out,  we  think  it 
unnecessary  to  inquire  in  this  case,  for  the  reason  that  the 
state  of  fisicts  to  which  it  is  applicable  does  not  arise.  As 
Brown  died  before  any  certificate  of  election  was  issued  to 
him,  and  as  he  did  not  intentionally  abandon  the  office,  this 
statute  is  not  applicable  to  the  case  before  us. 

As  we  have  reached  the  conclusion  that  the  law  is  with 
appellee,  upon  the  facts  above  stated  the  judgment  of  the 
Circuit  Court  should  be  affirmed. 

Judgment  affirmed. 

Filed  Jan.  6, 1892. 
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From  the  Gibson  Circuit  Court. 

X.  G,  Embree,  for  appellants. 

/.  H,  Miller  and  F.  B,  Posey,  for  appellee. 

McBride^  J. — This  was  a  suit  by  a  creditor  to  set  aside  as 
fraudulent  a  conveyance  of  land  by  his  debtor.  On  the  19th 
day  of  January,  1889^  James  H.  McConnell  and  Elisha  E. 
Bell  executed  to  appellee  their  note  for  fS^OOO,  borrowed 
money.  At  that  time  McConnell  owned  the  land  in  contro- 
versy, with  other  lands.  On  the  31st  day  of  January,  1889, 
he,  with  his  wife,  Lotta  McConnell,  conveyed  the  land  in 
controversy  to  the  appellants,  who  on  the  same  day  conveyed 
the  undivided  one-half  of  the  same  to  said  Lotta  for  the 
term  of  her  natural  life.  Appellant  William  T.  McConnell 
is  a  son  of  said  James  H.,  and  appellee  claims  that  the  con- 
veyance to  him  and  his  wife  by  James  H,  and  Lotta  was  vol- 
untary and  without  consideration,  and  left  the  debtor  with* 
out  sufficient  property  remaining  for  the  payment  of  his  debts. 

The  appellants  present  and  argue  several  propositions.  The 
conclusion  we  have  reached,  however,  after  a  careful  exam* 


Petersburgh.  i^^o  j^ 

Debd. — Omncferaiton. — Beeitai  in  as  Evidence  of. — A  recital  in  a  deed  of  the 
amount  of  the  consideration  is  prima  fikde  evidence  of  the  payment  of 
such  consideration. 

Frauduijlnt  Convkyancb— iVoo/  of  Insuffieieruy  of  Debtor^a  I^operiy  to 
Ihy  His  Debts. — When  a  creditor  of  a  grantor  attacks  his  conveyance 
on  the  ground  that  it  was  fraudulent,  he  must  aver  and  prove  that  when 
the  conveyance  was  made,  as  well  as  when  suit  was  brought,  the  debtor 
did  not  have  enough  property  subject  to  execution  to  pay  all  his  debts. 

Bams. — Orediior  Holding  Mortgage  Securing  His  Debt — Securiiy  Insufficiad.-^ 
Foredosure  B^ore  Suit  Brought  to  Set  Aside  Oonveifance, — A  creditor  hold- 
ing a  mortgage  securing  his  debt  on  property  insufficient  to  satisfy  such 
debt  is  not  bound  to  foreclose  and  sell  such  property  before  bringing 
his  action  to  set  aside  his  debtor's  fraudulent  conveyance.  Law  v. 
Smithy  4  Ind.  56,  and  Bough  v.  Boles,  35  Ind.  524,  criticised. 
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i nation  of  the  evidence,  renders  it  unnecessary  for  us  to  ex- 
amine or  pass  upon  more  than  two  of  these  questions.  The 
allegations  of  the  paragraph  of  the  complaint  upon  which 
the  finding  is  based  are  sufficient. 

The  facts,  as  developed  by  the  evideDce,  are  substantially 
as  follows,  in  30  faf  as  they  bear  on  the  question  of  consid- 
eration for  said  conveyance : 

July  16th,  1861,  the  debtor,  James  H.  McConnell,  was  a 
widower,  with  two  children,  both  infants.  One  was  the  ap- 
pellant William  T.,  and  the  other  was  a  daughter,  named 
Isadora.  He  owned  a  tract  of  land  in  Gibson  county,  known 
in  this  litigation  as  the  Barton  township  farm.  This  farm 
he  conveyed  to  said  children  on  that  day.  Afterward  the 
daughter  died  intestate,  leaving  as  her  sole  heirs  her  father 
and  brother.  February  26th,  1883,  the  appellant,  having 
come  of  full  age,  conveyed  the  land  to  his  father.  He  testi- 
fies that  this  was  done  because  he  had  become  dissatisfied 
with  the  Bai*ton  township  land,  and  wanted  instead  the  land 
now  in  controversy,  which  at  that  time  was  an  undivided 
interest,  in  what  was  known  as  the  Hargrove  farm,  and  that 
it  was  then  agreed  between  him  and  his  father  that  he  should 
deed  the  Barton  farm  back  to  the  father,  who  should,  in  ex- 
change therefor,  convey  to  him  the  Hargrove  farm  as  soon  as 
he  had  cleared  it  of  a  mortgage  then  on  it  for  purchase- 
money ;  and  that  if  it  was  not  cleared  of  said  mortgage  the 
Barton  township  land  was  to  be  reconveyed  to  him. 

He  further  testifies  that  at  the  time  he  executed  said  deed 
to  his  father,  the  father  gave  him  a  note  for  $3,000,  due  one 
day  after  date,  with  eight  per  cent,  interest,  but  that  by  their 
agreement  the  note  was  to  be  fully  paid  by  the  conveyance 
of  land  under  said  agreement,  and  not  in  money.  This  note, 
he  testifies,  was  destroyed  by  a  fire  which  destroyed  his  resi- 
dence and  all  his  papers,  and  was  never  renewed. 

He  further  testifies  that  the  deed  of  January  31st,  1889, 
was  made  in  execution  of  the  agreement  thus  existing  be- 
tween him  and  his  fiither,  and  that,  instead  of  being  without 
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consideration^  the  father  was  compensated  by  the  previous 
conveyance  of  the  Barton  township  land.  In  all  this  he  is 
fully  corroborated  by  his  father  and  his  step-mother,  Lotta 
McConnell. 

They  also  all  testify  to  the  following  additional  facts : 
That  on  the  day  of  the  making  of  said  deeds, — January  31st, 
1889, — said  James  H.  McConnell,  being  about  to  borrow  of 
one  John  Sipp  $4,250,  wished  to  execute  to  him  a  mortgage 
on  the  Barton  township  land  to  secure  it,  but  that  his  wife 
refused  to  join  in  the  mortgage  until  it  was  agreed  that  said 
deeds  should  be  made,  whereby  she  was  to  and  did  receive  a 
life-estate  in  the  undivided  one-half  of  the  Hargrove  farm, 
while  the  fee  to  the  whole  was  conveyed  to  appellants. 

No  witnesses  were  called  to  contradict  these  witnesses,  nor 
was  any  testimony  of  any  kind  offered  tending  to  contradict 
them.  Appellee's  counsel  say, 'however,  "The  court  evi- 
dently found  that  the  Barton  township  land  had  been  deeded 
by  the  father  to  the  son  when  he  was  a  minor,  and  without 
any  consideration,  and  that  when  the  son  became  of  age  he 
deeded  the  land  back  to  the  father  without  any  considera- 
tion, and  we  feel  very  confident  that  the  court,  under  the 
evidence  of  the  son,  William  T.  McConnell,  was  justified  in 
coming  to  that  conclusion.'' 

Counsel,  while  admitting  that  William  T.  testified  to  the 
foregoing  facts,  cited  several  circumstances,  also  disclosed  by 
his  testimony,  which  they  argue  are  inconsistent  with  the 
claim  that  the  deed  was  executed  upon  the  valuable  consid- 
eration claimed,  and  insist  that  by  reason  of  these  inconsis- 
tencies and  discrepancies  the  court  was  fully  warranted  in 
reaching  the  conclusion  that  the  deed  was  without  consider- 
ation and  fraudulent. 

It  has  long  been  the  unvarying  rule  of  this  court  not  to 
disturb  the  finding  of  a  court  or  the  verdict  of  a  jury  where 
there  is  evidence  tending  to  support  it  on  all  material  ques- 
tions involved.  This  has  been  so  many  times  decided  that 
Vol.  130.— 9 
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it  is  unnecessary  to  cite  authority.  Wher6  there  is  no  evi- 
dence to  support  a  finding  or  a  verdict  on  any  material  pointy 
it  has  also  been  the  unvarying  practice  of  this  court  to  set 
such  finding  or  verdict  aside.  City  of  Warsaw  v.  Dunlap, 
112  Ind.  576  ;  Hutchinson  v.  Tt-auerman,  112  Ind.  21 ;  Roby 
V.  Pipher,  109  Ind.  345 ;  Moellering  v.  Kayser^  110  Ind.  533 ; 
Kitch  V.  Schoenell,  80  Ind.  74 ;  Slough  v.  Smith,  60  Ind. 
250 ;  Bradford  v.  Bradford,  59  Ind.  434 ;  Jeffersonvitle,  ete.y 
R.  R.  Co.  V.  Bowen^  49  Ind.  154. 

In  this  case,  the  appellee,  being  the  plaintiff  below,  sought 
to  set  the  conveyance  in  question  aside,  on  the  ground  that 
it  was  voluntary  and  without  consideration.  The  allegation 
of  the  complaint,  relating  to  consideration,  was,  that  the  con- 
veyance was  made  "  for  a  colorable  consideration  of  $3,500, 
but  for  no  real  consideration  whatever." 

This  allegation  was  material,  and  its  establishment  by 
proof  was  essential  to  entitle  appellee  to  a  recovery.  The 
burthen  was  on  appellee  to  establish  as  a  fact,  and  by  evi- 
dence, that  the  deed  was  made  without  consideration.  This 
counsel  argue  was  done,  because  they  say  that  while  the  wit- 
nesses testified  to  a  valuable  consideration,  they  testified  to  cer- 
tain other  facts,  from  which  inferences  may,  and  they  think 
should,  be  drawn  inconsistent  with  and  contradicting  their 
claim  of  the  existence  of  such  consideration. 

'Appellants  insist  that  no  inferences  that  can  be  fairly 
drawn  from  the  testimony  are  inconsistent  with  their  claim, 
but,  assuming  that  they  are,  how  will  this  affect  the  case? 
Suppose  the  testimony  of  the  three  witnesses  is  self-contra- 
dictory, as  insisted  by  counsel,  atrd  to  such  extent  that  no 
reliance  can  be  placed  on  it, — and  this,  we  think,  after  a  care- 
ful reading, — is  the  utmost  that  could  be  claimed  for  it,  the 
effect  of  this  would  be  to  eliminate  it  from  the  record.  If 
it  could  not  be  believed,  it  should  be  disregarded.  Would 
this  prove  there  was  no  consideration  for  the  deed  ?  The 
deed  was  in  evidence,  and  contains  a  recital  that  it  was  ex- 
ecuted in  consideration  of  the  sum  of  $3,500.     This  is  at 
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lesst  prina  faeie  evidence  of  the  payment  of  a  valuable  con* 
sideration^  and  of  the  amount  of  such  consideration.  1 
Greenleaf  Ev.,  section  26^  note  1,  and  cases  there  cited ; 
Lawson  Presumptive  Ev.  84 ;  Stall  v.  Futtan,  30  N.  J.  L. 
430 ;  NtUtififf  v.  Herbert,  37  N.  H.  346 ;  Qlementa  v.  Land- 
rumy  26  Ga.  401. 

We  think  the  circumstances  tend  strongly  to  corroborate 
rather  than  to  impeach  these  witnesses^  especially  the  folio w- ' 
ing  facts,  which  are  undisputed : 

The  Barton  township  land  was  in  fact  conveyed  to  appel- 
lant William  T.  in  1861,  and  held  by  him  to  1883,  more  than 
twenty-one  years.  Afler  the  death  of  his  sister  he  was  owqer 
of  the  undivided  three-fourths  of  it.  This  farm,  as  shown 
by  the  evidence,  contained  one  hundred  and  twenty  acres, 
and  was  worth  (4,500  to  $5,000.  Although  the  deed  to  him 
was  sustained  only  by  the  consideration  of  love  and  a£Pection, 
that  consideration  was  good,  and  his  title  in  1883  was  pre- 
sumably unimpeachabje.  While  it  is  not  unusual  for  parents 
to  give  lands  to  their  children,  it  is  unusual  to  find  children 
giving  lands  to  their  parents.  Yet  to  sustain  appellee's  con- 
tention, we  must  assume  that  when  appellant  conveyed  this 
land  to  his  father  in  1883  he  did  the  unusual  thing  of  mak- 
ing his  father  a  gift  of  it,  and  that  the  three  witnesses  who 
testify  that  he  was  to  be  compensated  for  it,  and  that  the 
deed  now  assailed  was  the  promised  compensation,  testified 
fiilsely. 

Afler  a  careful  scrutiny  of  the  testimony  we  fail  to  find 
any  evidence  to  Support  the  allegation  that  the  deed  was 
without  consideration,  and  for  that  reason  the  judgment  must 
be  reversed. 

This  is  not  a  case  where  there  is  a  conflict  of  evidence, 
but  is  a  case  where  there  is  no  evidence  whatever  to  sustain 
a  material  averment  in  the  complaint. 

May  24th,  1889,  James  H.  McConnell,  the  debtor,  with 
his  wife,  executed  to  appellee  a  mortgage  on  certain  land  to 
secure  the  payment  of  the  debt  here  involved.  No  effort  has 
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been  made  to  foreclose  this  mortgage.  It^  however^  appears 
by  the  evidence^  that^  even  if  said  mortgage  was  foreclosed 
by  appellee,  it  would  be  inadequate  to  satisfy  its  debt.  There 
is  also  evidence  tending  to  show  that  all  of  said  debtor's 
property  together,  which  can  be  reached  by  ordinary  process, 
is  inadequate  for  the  satis&ction  of  the  debt. 

Appellants  insist,  however,  that  before  the  appellee  can 
maintain  this  action  he  must  first  foreclose  said  mortgage  and 
exhaust  all  the  debtor's  remaining  property.  In  this  con- 
tention they  are  wrong.  It  was  necessary  for  the  appellee  to 
aver  and  prove  that  when  the  conveyance  was  made,  as  well 
as  when  the  suit  was  brought,  the  debtor  did  not  have  enough 
other  property  subject  to  execution  to  pay  all  his  debts. 
Proof  that  he  had  at  these  times  some  property  subject  to 
execution,  but  not  enough  to  pay  all  his  debts,  and  especially 
as  in  this  case  not  enough  to  pay  the  plaintifit's  debt,  will  not 
defeat  the  action.  Lee  v.  Lee,  77  Ind.  251,  and  cases  there 
cited. 

To  require  parties  to  first  exhaust  all  the  debtor's  remain* 
ing  property  in  such  a  case  before  pursuing  th^  property 
fraudulently  conveyed  would  frequently  defeat  justice,  and 
aid  in  the  consummation  of  the  fraud  by  enabling  the  parties 
to  effectually  place  the  property  beyond  reach  pending  the 
necessary  delay  thus  occasioned.  If  the  proof  in  such  case 
failed  to  show  that  the  remaining  property  was  insu£Gicient 
to  discharge  all  the  debtor's  liabilities,  the  plaintiff  could  not 
succeed.  The  fact  that  the  party  has  a  mortgage  on  prop- 
erty sufficient  to  secure  only  a  part  of  the  debt  will  make  no 
difference. 

In  so  far  as  expressions  used  in  the  cases  of  Law  v.  Smith, 
4  Ind.  56,  Baugh  v.  Boles,  35  Ind.  524,  and  other  cases  fol- 
lowing, may  seem  to  indicate  a  rule  differing  from  that  laid 
down  in  Lee  v.  Lee,  supra,  they  are  disapproved. 

We  think,  however,  from  an  examination  of  these  cases 
the  court  did  not  intend  to  assert  more  than  that  the  party 
attacking  such  conveyance  must  show,  as  we  here  hold,  that 
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after  exhausting  all  the  debtor's  property  it  will  stillbe  in- 
sufficient to  pay  all  his  debts.  Assuming  this  to  be  the  mean- 
ing of  the  language  used,  there  is  no  conflict  in  the  cases. 

Other  questions  presented  by  the  record  may  not  arise  on 
another  trial,  and  we  will  not  consider  them. 

Judgment  reversed,  with  instructions  to  the  circuit  court 
to  grant  a  new  trial. 

Filed  May  12, 1891 ;  petition  for  a  rehearing  overruled  Jan.  6, 1892. 


No.  16,344. 

Cook  v.  Claybaugh. 

De8CENT8.-t  TFidoto  Inheriting  Land  from  Her  Htuband. — Marrying  Second 
Hwband. — Divorce  Procured  by  CoUitsion. — lAxnd  Conveyed  to  Third  Person, 
— Loan  iVoeured  on  to  Pay  Second  Hiidnind^s  Debts. — Reconveyance, —  Va- 
Udiiy  of  Mortgage, — A  widow,  by  virtue  of  her  marital  rights,  received 
a  certain  tract  of  land  from  her  husband,  and  married.  In  order  to 
procure  money  to  pay  off  her  second  husband's  debts,  she  entered  into 
an  agreement  with  him  and  his  brother  to  the  effect  that  she  would 
obtain  a  divorce  from  her  husband,  then  convey  her  land  to  his  brother, 
the  latter  to  procure  a  loan  and  mortgage  the  land  to  secure  its  pay- 
ment, turn  the  money  over  to  her  husband,  who  was  to  assume^he  debt, 
he  an4  she  remarry,  and  the  brother  then  reconvey  the  land  to  her. 
All  this  was  done.  Then  she  borrowed  money  of  the  appellee,  who 
knew  of  the  transactions  narrated,  and,  with  her  husband,  gave  to  the 
appellee  the  mortgage  in  controversy. 

Heldf  that  she  took  the  land  by  purchase  when  it  was  reconveyed  to  her 
and  that  the  mortgage  was  valid. 

Divorce. — AgreemeftU  to  Procure, —  Validity  of  Divorce  so  Proewred, — A  divorce 
procured  by  agreement  between  the  parties  is  prima  fade  valid. 

From  the  Howard  Circuit  Court. 

M.  Bell  and  W.  C.  Purdum,  for  appellant. 
J.  (7.  BlacJdidge,  G.  C,  Shirley  and  B,  G  Moon^  for  ap- 
pellee. 

Olds,  J. — This  is  an  action  upon  a  promissory  note  exe- 
cuted by  the  appellant,  Hiley  S.  Cook,  to  the  appellee, 
Joseph  Claybaugh,  and  for  the  foreclosure  of  a  mortgage  se- 
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curing  the  same,  executed  by  said  Hiley  S.  Cook  and  her 
husband,  William  H.  Cook. 

The  appellant,  Hiley  S.  Cook,  filed  a  separate  answer,  seek- 
ing to  avoid  a  foreclosure  of  the  mortgage,  alleging  that  in 
June,  1877,  Lafayette  McCarty  died  intestate,  the  owner  in 
fee  simple  of  the  real  estate  described  in  the  mortgage,  to- 
gether with  other  real  estate,  leaving  as  his  only  heirs  at  law 
his  widow,  the  appellant,  Hiley  S.  Cook,  and  five  minor 
children,  naming  them,  all  of  whom  are  still  living  and 
under  the  age  of  twenty-one  years ;  that  on  July  5th,  1879, 
appellant  was  lawfully  married  to  William  H.  Cook ;  that 
in  a  partijbion  proceedings  between  the  said  widow  and  heirs 
of  McCarty,  the  land  described  in  the  mortgage  was  set  off 
to  the  appellant;  that  appellant's  husband  became  largely 
indebted  and  desired  to  obtain  a  loan  of  $500  to  pay  said  in- 
debtedness, and  execute  a  mortgage  on  said  land  to  secure 
the  same,  and,  being  unable  to  do  so,  an  attorney  was  con- 
sulted, and  by  his  advice  and  the  solicitations  of  her  said 
husband  it  was  agreed  by  and  between  the  attorney,  the  ap- 
pellant, William  H.  Cook,  her  husband,  and  one  Harvey 
Cook,  ^jrother  of  said  William  H.  Cook,  that  the  attorney 
should  file  a  petition  for  the  appellant  against  her  husband 
and  procured  divorce  from  him;  that  after  the  divorce  was 
obtained  the  appellant  was  to  convey  the  land  to  said  Harvey 
Cook,  who  was  to  procure  a  loan  of  $500  and  secure  the 
same  by  a  mortgage  upon  said  real  estate  and  turn  the  money 
so  borrowed  over  to  William  H.  Cook,  who  was  to  assume 
the  payment  of  the  note  and  mortgage ;  then  appellant 
and  William  H.  Cook  were  to  remarry,  and  said  Harvey 
Cook  was  to  then  reconvey  the  land  to  the  appellant ;  that  the 
divorce  was  obtained,  the  land  conveyed  to  Harvey  Cook,  a 
loan  procured  and  real  estate  mortgaged,  the  money  turned 
over  to  William  H.  Cook  and  he  agreed  to  pay  off  the  debt. 
Appellant  and  William  H.  Cook  remarried,  and  Harvey 
Cook  reconveyed  the  land  to  the  appellant.  William  H. 
Cook  paid  off  the  note  and  mortgage,  and  afterwards  the  ap- 
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pellant  borrowed  the  money  of  the  appellee,  Claybaugh,  and, 
her  husband  joining,  they  executed  the  mortgage  described 
in  the  complaint  to  secure  the  same.  It  is  further  alleged 
that  appellee  had  full  knowledge  of  the  facts  at  the  time  of 
the  execution  of  the  note  and  mortgage. 

It  is  alleged  that  there  was  no  intention  of  conveying  the 
fee  in  the  real  estate  to  Harvey  Cook ;  that  he  paid  no  con- 
sideration, and  it  was  simply  conveyed  to  him  as  a  part  of 
the  scheme  as  above  set  out. 

A  demurrer  was  filed  to  this  answer  by  the  appellee  and 
sustained;  and  the  correctness  of  this  ruling  is  the  only  ques- 
tion discussed. 

The  question  presented  by  this  ruling  is  whether  or  not  the 
appellant,  Hiley  S.  Cook,  at  the  time  of  the  execution  of  the 
mortgage  held  the  real  estate  in  virtue  of  her  previous  mar- 
riage with  McCarty,  or  by  virtue  of  the  conveyance  to  her 
by  said  Harvey  Cook.  So  far  as  the  facts  pleaded  relating 
to  the  agreement  in  regard  to  the  obtaining  of  a  divorce  and 
the  transferring  of  the  real  estate  are  concerned,  they  do  not 
disclose  any  re&l  merit  or  equity  in  favor  of  the  appellant.  It 
does  not  appear  that  she  was  deceived,  misled  or  coerced  ;  she 
voluntarily  entered  into  the  agreement,  and  had  the  proceed- 
ings for  divorce  instituted,  and  procured  a  divorce  from  her 
husband.  After  the  divorce  was  granted  and  when,  for  aught 
that  appears,  she  was  entirely  free  from  the  influence  of  her 
former  husband,  she  makes  a  conveyance  of  the  land  to 
Harvey  Cook,  who  afterwards  cpnveyed  the  same  to  her. 
It  is  alleged  that  the  mortgage  executed  by  Harvey  Cook 
upon  the  land  while  the  title  was  in  him  has  been  paid  by 
William  H.  Cook.  For  aught  that  appears  in  the  answer, 
the  note  given  in  this  case  was  for  money  received  by  the 
appellant  or  for  her  individual  debt. 

The  principle  enunciated  in  the  opinion  of  the  court  in 
the  case  of  NesbiU  v.  Trindle,  64  Ind.  183,  is  decisive  of  the 
question  in  this  case.  In  that  case  Harriet  Trindle,  widow 
of  George  Trindle,  deceased,  inherited  one-third  of  the  real 
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estate  of  her  husband.  While  she  remained  his  widow  she, 
without  consideration^  conveyed  the  land  by  deed  in  fee  to 
one  Learned,  and  then  she  intermarried  with  one  Nesbitt, 
and,  after  her  marriage  with  Nesbitt,  Learned  reconveyed  the 
land  to  her.  In  that  case  the  court  says :  ^'  While  said 
Harriett  remained  a  widow,  she  had  the  right  to  dispose  of 
said  property,  either  for  or  without  a  consideration;  her 
motives  in  the  conveyance  were  not  material;  and  she  could 
not  be  chargeable  with  fraud  upon  her  children,  by  convey- 
ing it,  without  consideration,  because  they  had  no  legal  in* 
terest  in,  or,  at  that  time,  right  to  it.  She  did  so  dispose  of 
it,  and  subsequently  acquired  it  by  a  new  title.  After  that 
she  did  not  hold  the  land  by  virtue  of  her  previous  marriage, 
and  the  restriction  upon  her  right  to  alienate,  contained  in 
section  18  of  the  statute  of  descents,  ceased  to  be  operative 
upon  it ;  and  the  only  right  of  her  children  to  inherit  it  was 
contingent  upon  her  owning  it  at  her  death.  Restrictions 
upon  the  right  of  the  owner  to  alienate  his  land  are  not  to 
be  favored.'' 

It  is  insisted  that  only  the  legal  title  was  transferred  by 
the  conveyance  to  Harvey  Cook  and  his  reconveyances  back 
to  the  appellant ;  that  the  equitable  title  remained  in  the  ap* 
pellant,  and  that  she  at  all  times  held  that  in  virtue  of  her 
former  marriage.  The  conveyance  in  this  respect  in  no  way 
differs  from  that  in  the  case  of  Neabitt  v.  IHridle^  supra* 
The  conveyance  in  that  case  was  without  any  actual  consid- 
eration, and  the  court  says  the  consideration  is  immaterial, 
as  she  has  the  right  to  convey  the  same  without  any  consid- 
/     eration. 

The  facts  alleged  show  the  appellant  conveyed  the  land  to 
Cook  by  warranty  deed.  Such  a  deed  conveyed  a  full  and 
complete  title  to  the  land. 

In  accordance  with  the  decision  in  the  case  of  NeMU  v. 
TrindUf  auprcL,  it  has  been  held  that,  in  a  partition  proceed* 
ings  between  the  widow  and  heirs,  if  a  sale  be  had  the 
widow  takes  a  complete  title  to  the  one-third  of  the  pro* 
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eeedsy  and  the  heirs  are  divested  of  their  right  of  inheritance 
in  case  of  her  death  during  a  subsequent  marriage ;  and  this 
is  trae  even  when  the  widow  becomes  the  purchaser  of  the 
land.  She  takes  the  land  by  purchase^  and  not  by  descent. 
MeMakin  v.  Michaels,  23  Ind.  462 ;  Spencer  v.  McQonagle, 
107  Ind.  410. 

We  do  not  by  our  opinion  in  this  case  sanction  the  policy 
alleged  to  have  been  resorted  to  in  order  to  secure  a  transfer 
of  the  land ;  but  the  divorce,  though  procured  in  the  man- 
ner alleged,  Yf^s  prima  facie  valid,  though  it  may  have  been 
set  aside  by  reason  of  having  been  procured  in  pursuance  of 
an  unlawful  agreement,  and  by  practicing  a  fraud  upon  the 
court;  yet,  while  the  decree  stood  in  full  force,  the  appel^ 
lant  had  the  right  to  execute  a  conveyance  for  the  land,  either 
voluntarily  or  for  a  consideration,  and  pass  the  title  to  a 
third  person. 

There  was  no  error  in  sustaining  the  demurrer  to  the  an« 
swer. 

Judgment  affirmed,  at  costs  of  appellant. 

Filed  Jan.  6, 1892. 


No.  15,494. 

Du  Breuil  v.  The  Pennsylvania  Company. 

JuBlSDiCTiON. — Injury  to  Land  Lt/ing  in  Another  Statc^^Defendani  Having 
Bmbroad  Running  Through  this  and  such  Other  State, — An  action  can  not 
be  maintained  in  this  State  for  an  injury  to  land  lying  in  another  State 
caused  by  a  railway  company  having  a  line  of  railroad  ranning 
through  this  and  such  other  State. 

Same. — Treepam  to  Heal  Estate, — Action  Local, — An  action  of  trespass  for 
an  injury  to  real  estate  must  be  brought  in  the  county  where  the  real 
estate  is  situated. 

From  the  Lake  Circuit  Court. 

T.  J.  Wood  and  if.  Woody  for  appellant. 
J.  Brackenridge,  for  appellee. 
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Elliott,  C.  J. — The  appellant  asserts,  by  his  complaint, 
a  right  to  recover  for  injury  to  land  owned  by  him  situated 
in  the  State  of  Illinois.  The  cause  of  the  injury  to  his  land 
is  alleged  to  have  been  the  negligence  of  the  appellee  in 
suffering  fire  to  escape  from  locomotives  owned  and  used  by 
it  in  operating  a  railroad  of  which  it  was  the  owner,  ex- 
tending through  Lake  county  in  this  State  and  Cook  county 
in  the  State  of  Illinois. 

It  is  unnecessary  to  notice  all  of  the  objections  urged 
against  the  complaint,  for  the  objection  that  the  Lake  Cir- 
cuit Court  had  no  jurisdiction  is  fatal  to  the  appellant's  case. 
We  are  clear  that  an  action  for  an  injury  to  land  situated  in 
the  State  of  Illinois  can  not  be  maintained  in  the  courts  of 
Indiana  against  a  railroad  company  owning  and  operating  a 
line  of  railroad  running  through  parts  of  both  States. 

The  Lake  Circuit  Court  has  jurisdiction  of  actions  brought 
to  recover  damages  for  injury  to  lands  only  in  cases  where 
the  land  is  situated  in  Lake  county,  for  so  the  statute  pro- 
vides. Section  307,  R.  S.  1881,  subdivision  1.  Trespass 
to  land  resulting  in  injury  to  the  land  itself  has  always 
been  regarded  by  our  court  as  a  local  and  not  a  transitory 
action.  Ham  v.  Rogers^  6  Blackf.  559 ;  Prichard  v.  Camp^ 
bell,  5  Ind.  494;  Loeb  v.  Mathis,  37  Ind.  306.  The  com- 
mon law  always  regarded  actions  for  injury  to  land  ns  local. 
Bennett  v.  Mclntire,  121  Ind.  231 ;  Rasor  v.  QualU,  4 
Blackf.  286 ;  Taylor  v.  Cb/c,  3  Term  R.  292 ;  Doulson  v. 
Matthews,  4  Term  R.  503 ;  Livingston  v.  Jefferson,  1  Brock. 
203.  The  general  doctrine  was  applied  to  an  action  for  in- 
jury to  land  caused  by  fire  escaping  from  locomotives  in  the 
case  of  Indiana,  etc,,  R,  W.  Go.  v.  Foster,  107  Ind.  430. 
The  court  there  adjudged  that  the  action  must  be  brought 
in  the  county  where  the  land  lies,  although  the  company 
had  no  agent  nor  any  office  in  that  county. 

The  case  before  us  is  one  in  which  the  land  lies  within  the 
territory  of  another  sovereignty  and  there  can  be  no  doubt, 
upon  principle  or  authority,  that  our  courts  have  no  juris- 
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diction.  In  Eackv^  v.  TrusteeSy  etc.,  Co.,  17  111.  35,  it  was 
held  that  the  courts  of  Illinois  had  no  jurisdiction  in  an  ac- 
tion to  recover  for  injuries  to  land  situate  in  Lake  county 
in  this  State.  The  decision  in  the  case  cited  is  but  the  ap- 
plication of  a  well-settled  principle  to  a  particular  instance. 
Bodge  v.  Colby,  108  N.  Y.  445 ;  American,  etc.,  Co.  v.  J/id- 
dleton,  80  N.  Y.  408 ;  Oragin  v.  Lovell,  88  N.  Y.  258 ;  ifc- 
Kenna  v.  Fiak,  1  How.  241 ;  Watts  v.  Kinney,  6  Hill,  82 ; 
Champion  v.  Doughty,  18  N.  J.  L.  3  j  Allin  v.  Connecticut, 
etc,,  Go.  (Mass.),  6  Lawyers^  Rep.  Anno.  416,  and  note;  1 
Smith  Leading  Cases,  781. 

Judgment  affirmed. 

Filed  Jan.  7,  1893. 
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Pbaciigb. — TeekniealUin. — Ditregarding. — Informaiilies. — Slight  informali-        !i40  27a 

ties,  or  failures  to  comply  strictly  with  the  rules  of  practice,  in  matters         }90  ig 

where  such  informalities  or  omissions  will  not  work  injustice  or  im-        j==- 

pose  any  hardship  on  the  opposite  party,  should  be  disregarded  when  a        158  664 

substantial  controversy  existing  between  the  parties  is  so  presented        ido~~l89j 

that  the  court  can  apply  the  law  and  adjust  their  rights.  I60j868( 

IhterbooatorieS  to  JxJKY.^When  (hrUrol  OeneraJ  VerdicL—A  general 
Terdict  can  be  OTerturned  by  the  special  findings  of  the  jury  only  when 
such  verdict  and  findings  can  not  be  reconciled  with  each  other  under 
any  supposable  State  of  facts  provable  under  the  issues. 

Same. — I^regumplum  in  Favor  of  Oeneral  Verdifi, — The  court  will  not  pre- 
sume anything  in  aid  of  the  special  findings  of  a  jury,  but  will  make 
every  reasonable  presumption  in  favor  of  the  general  verdict. 

Same.— -Ifofion. — Suffieiency  of. — Motion  as  follows :  '*  The  defendant  files 
motion  for  judgment  on  answers  to  interrogatories  notwithstanding  the 
general  verdict  for  plaintiff." 

Hddf  sufficient,  though  deemed  very  informal. 

Neolioekcb. —  Wifo  Injured  at  Railroad  Crossing  when   Riding  with  Her 
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Hwhand, — Imjpv^ng  His  NegUjfeneeto  Her, — A  wife  injured  at  a  railroad 
crossing  by  the  negligence  of  the  railway  company,  while  travelling 
with  her  husband  who  is  driving  his  wagon  in  which  she  is  riding,  is 
not  prevented  from  recovering  her  damages  from  such  company  by 
reason  of  the  fact  that  he  was  guilty  of  negligence  in  approaching  such 
crossing.    His  negligence  in  such  an  instance  is  not  imputed  to  her. 

From  the  Carroll  Circuit  Court. 

E.  C.  Field  and  C.  C.  Matson,  for  appellant. 
/.  H.  Gouldy  for  appellee. 

McBride,  J. — Suit  by  the  appellee,  as  administrator  of 
the  estate  of  Matilda  McClintic,  who  was  killed  on  a  high- 
way crossing  by  one  of  the  appellant's  locomotive  engines. 

The  complaint  charges^  in  substance^  that  the  decedent's 
death  was  caused  by  the  actionable  negligence  of  the  appel- 
lant, in  this,  that  appellant  had  allowed  a  hedge,  together 
with  trees,  bushes  and  weeds,  to  grow  along  the  line  of  its 
track,  and  adjacent  to  said  crossing,  to  such  height  and  so 
densely  that  for  a  long  distance  all  view  of  the  track  was 
cut  off  from  persons  on  the  highway ;  that  the  same  obstruc- 
tions, together  with  buildings  erected  along  and  near  its 
track,  tended  to  deaden  and  cut  off  the  sound  of  approach- 
ing trains;  that  employees  of  appellant,  in  charge  of  and 
operating  said  locomotive  engine,  and  drawing  a  train  of 
Cars,  ran  the  same  upon  and  over  said  crossing  at  a  speed  of 
thirty  miles  an  hour,  without  having  given  the  signals  re- 
quired by  statute ;  that  the  decedent,  with  her  husband,  was 
travelling  along  said  highway  in  a  buggy ;  that  they  were  at 
the  time  passing  over  said  crossing,  using  due  care,  and 
guilty  of  no  negligence,  and  were  struck  by  said  locomotive 
and  decedent  was  killed. 

Verdict  for  the  appellee.  With  the  verdict  the  jury  re- 
turned answers  to  forty-six  interrogatories  propounded  by 
the  appellant.  The  appellant  moved  for  a  judgment  on  the 
answers  to  interrogatories  notwithstanding  the  general  ver- 
dict. This  motion  was  overruled,  and  this  ruling  presents 
the  only  question  in  the  record. 
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The  appellee  contends  that  the  motion  was  fatally  defective^ 
and  does  not  raise  the  Question  argued. 

The  record  entry  of  the  motion  is  as  follows  : 

'*  Comes  now  the  defendant,  and  moves  the  court  for  a 
judgment  upon  the  answers  of  the  jury  to  the  interrogatories 
submitted,  notwithstanding  the  general  verdict,  which  mo- 
tion is  in  these  words  : 
"  'State  of  Indiana,  Carroll  County,  ss. : 

"  '  In  the  Carroll  Circuit  Court,  May  term,  1889. 

** '  Creek,  Adm'r  McCIintic,  vs.  L.,  N.  A.  &  C.  Ry.  Co. 

*'  *  The  defendant  files  motion  for  judgment  on  the  answers 
to  interrogatories  notwithstanding  the  general  verdict  for 
plaintiff.' '' 

This  motion  was  in  writing,  and  was  signed  by  counsel  for 
the  appellant. 

Counsel  for  the  appellee  says :  '^  We  submit  that  it  is  no 
motion  at  all.  It  merely  announces  that  the  appellee  files 
motion,  but  where  is  it?  And  for  whom  is  judgment  asked? 
No  question  was  presented  by  such  a  paper.  Besides,  as  the 
appellant  did  not  move  for  a  judgment  in  its  favor,  it  is  not 
injured  by  the  court's  rulings." 

The  motion  is  certainly  lacking  in  formality  and  in  cer- 
tainty. 

Rules  of  practice  and  procedure  are  necessary  for  the  or- 
derly conduct  of  litigation,  and  as  aids  in  the  administration 
of  justice. 

It  is  no  hardship  to  require  of  litigants  substantial  con- 
formity to  reasonable  rules. 

It  is  possible,  however,  by  an  over  rigid  and  strict  enforce- 
ment of  the  rules  of  practice,  to  make  them  hindrances  to 
the  doing  of  justice,  rather  than  aids.  When  a  substantial 
controversy  in  fact  exists  betweeo  parties,  which  is  so  pre- 
sented that  the  court  can  apply  the  law,  and  adjust  their 
rights,  it  would  not  be  in  accordance  with  the  spirit  of  an 
enlightened  jurisprudence  to  refuse  to  do  so,  merely  because 
of  some  slight  informality,  or  a  failure  by  one  party  to  com- 
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ply  strictly  with  the  rules  of  practice  in  matters  where  the 
informality  or  omission  will  not  work  injustice,  or  impose 
any  hardship  upon  the  opposite  party.  Thus  applied,  most 
beneficent  rules  might  often  serve  as  intrenchments  for  in- 
justice. 

In  our  opinion,  notwithstanding  the  informality  and  lack 
of  precision  and  certainty  in  the  motion,  it  is  suflScient  as  a 
motion  by  the  appellee  for  a  judgment  in  its  favor,  and  it 
is  our  duty  to  consider  the  questions  thus  presented. 

The  motion  for  a  judgment  non  obstante  is  based  upon  the 
ground : 

1st.  That  the  answers  to  interrogatories  show  that  the  ap- 
pellee's decedent  was  guilty  of  contributory  negligence. 

2d.    That  if  this  is  not  true,  they  (}o  show  that  the  hus* 

band  of  the  decedent,  with  whom  she  was  riding  at  the  time 

she  was  killed,  wets  guilty  of  negligence,  and  that  his  negli- 

.  gence  should  be  imputed  to  her,  and  precludes  a  recovery  by 

her  administrator. 

A  motion  for  a  judgment  on  special  findings  notwithstand- 
ing the  general  verdict  should  only  be  sustained  when  the 
special  findings  and  the  general  verdict  can  not  be  reconciled 
with  each  other  under  any  supposable  state  of  facts  provable 
under  the  issues.  Stevens  v.  Oity  of  Logansport,  76  Ind.  498 ; 
Pittsburgh,  etc.,  JR.  W.  Co.  v.  Martin,  82  Ind.  476 ;  Higgins 
V.  Kendall,  73  Ind.  522 ;  Louthain  v.  Miller,  85  Ind.  161 ; 
Amidon  v.  Gaff,  24  Ind.  128 ;  Shoner  v*  Pennsylvania  Co., 
post,  p.  170;  Tovm  of  Poseyville  v.  Lewis,  126  Ind.  80; 
Oincinnaii,  etc.,  B.  R.  Co.  v.  Clifford,  113  Ind.  460. 

The  court  will  not  presume  anything  in  aid  of  the  special 
findings,  but  will  make  every  reasonable  presumption  in 
favor  of  the  general  verdict.  Pittsburgh,  etc.,  R.  W.  Co.  v. 
Martin,  supra ;  Shoner  v.  Pennsylvania  Co.,  supra;  Town  of 
Poseyville  v.  Lewis,  supra,  and  cases  cited. 

As  above  stated,  the  special  findings  were  forty-six  in 
number.  They  were  also  long,  and  no  good  purpose  would 
be  subserved  by  incorporating  them  into  this  opinion. 
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After  a  careful  examination,  we  are  of  the  opinion  that  no 
specific  fact  is  found  which  would  justify  us  in  disregarding 
the  general  finding  that  she  was  free  from  contributory  neg- 
ligence, necessarily  embraced  in  the  general  verdict. 

The  principal  argument  of  appellant's  counsel  is  directed 
to  the  question  of  imputed  negligence.  Their  position  is, 
that  because  of  the  relations  existing  between  husband  and 
wife,  and  because  of  his  duty  to  care  for  and  protect  her,  if 
a  wife  places  herself  in  her  husband's  car^,  by  riding  in  a 
conveyance  driven  or  controlled  by  him,  and  he  is  guilty  of 
negligence  in  the  control  or  management  of  the  conveyance, 
his  negligence  is  her  negligence.  If  she  is  at  the  same  time 
hurt  by  the  negligence  of  another,  being  herself  entirely 
free  from  fault,  yet  if  the  husband's  negligence  contributes 
to  her  injury,  his  negligence  will  be  imputed  to  her,  and  she 
can  not  recovw. 

We  can  not  sanction  this  doctrine.  It  was  expressly  re- 
pudiated by  this  court  in  the  case  of  Miller  v.  New  Albany, 
etc.,  i2.  W.  Oo.y  128  Ind.  97.  There  are  cases  where  the 
negligence  of  one  person  wiU  be  imputed  to  another,  but, 
as  stated  in  the  case  last  cited,  the  extreme  doctrine  has 
never  been  sanctioned  by  this  court.  See,  also,  City  of  Mich' 
igan  City  v.  Boeckling,  122  Ind.  39. 

The  extent  to  which  the  doctrine  of  imputable  negligence 
is  recognized  in  ijhis  State  is  thus  stated  by  Mitchell,  J., 
in  Tovm  of  Knightatovm  v.  Musgrove^  116  Ind.  121,  at  page 
124 :  "  Before  the  concurrent  negligence  of  a  third  person 
can  be  interposed  to  shield  another  whose  neglect  of  duty 
has  occasioned  an  injury  to  one  who  was  without  personal 
fault,  it  must  appear  that  the  person  injured  and  the  one 
whose  negligence  contributed  to  the  injury  sustained  such  a 
relation  to  each  other,  in  respect  to  the  matter  then  in 
progress,  as  that  in  contemplation  of  law  the  negligent  act 
of  the  third  person  was,  upon  the  principles  of  agency,  or 
co-operation  in  a  common  or  joint  enterprise,  the  act  of  the 
person  injured.     Until  such  agency  or  identity  of  interest 
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or  purpose  appears,  there  is  no  sound  principle  upon  which 
it  can  be  held  that  one  who  is  himself  blameless,  and  is  yet 
injured  by  the  concurrent  wrong  of  two  persons,  shall  not 
have  his  remedy  against  one  who  neglected  a  positive  duty 
wbich  the  law  enjoined  upon  him.''  The  court  in  the  same 
case  further  says :  "  Where  one  accepts  the  invitation  of 
another  to  ride  in  his  carriage,  thereby  becoming  in  effect 
his  comparatively  passive  guest,  without  any  authority  to 
direct  or  control  the  conduct  or  movements  of  the  driver,  or 
without  reason  to  suspect  his  prudence  or  competency  to 
drive  in  a  careful  and  skilful  manner,  there  is  no  reason  why 
the  want  of  care  of  the  latter  should  be  imputed  to  the  former, 
so  as  to  deprive  him  of  the  right  to  compensation  from  one 
whose  neglect  of  duty  has  resulted  in  his  injury/' 

We  can  see  no  good  reason  why  the  foregoing  statement 
may  not  apply  to  a  wife  riding  with  her  husband  with  as 
much  reason  as  to  a  stranger  riding  with  him,  nor  why  she 
may  not  be  in  such  case  a  mere  passive  guest,  without  au- 
thority to  direct  or  control  his  movements  and  without  rea- 
son to  suspect  his  prudence  or  his  skill.  A  husband  and 
wife  may,  undoubtedly,  sustain  such  relations  to  each  other 
in  a  given  case  that  the  negligence  of  one  will  be  imputed 
to  the  other.  The  mere  existence  of  the  marital  relation, 
however,  will  not  have  that  effect. 

In  our  opinion  there  would  be  no  more  reason  or  justice 
in  a  rule  that  would  in  cases  of  this  character  inflict  upon  a 
wife  the  consequences  of  her  husband's  negligence,  solely 
and  alone  because  of  that  relationship,  than  to  hold  her  ac- 
countable at  the  bar  of  eternal  justice  for  his  sins  because 
she  was  his  wife. 

In  the  case  at  bar  the  complaint  contains  the  following 
averment:  *  *  *  "Her said  husband,  driving  said  horse, 
and  managing  and  controlling  said  horse  and  buggy,  the 
said  Matilda  having  no  control  of  her  said  husband,  and  no 
control  or  management  of  said  horse  and  buggy." 
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In  aid  of  the  general  verdict  it  will  be  presumed  that  this 
averment  was  sustained  by  the  evidence. 

It  is  unnecessary  to  express  any  opinion  as  to  the  effect  of 
the  special  findings  in  showing  negligence  on  the  part  of  the 
husband.  As  the  case  comes  to  us  it  is  not  material  whether 
he  was  negligent  or  not. 

Judgment  affirmed,  with  costs. 

FUed  Jan.  7, 1892. 


No.  15,394. 

Frank  v.  TRATiiOR  et  al. 

Principal  and  Surety. — When  Question  ff  Surttysh^  May  he  TWecL— 
Where  the  question  of  suretyship  has  not  been  determined  in  the  orig- 
inal action^  a  complaint  may  be  filed  after  the  term  at  which  judgment 
was  rendered,  and  after  the  surety  has  paid  the  judgment,  to  adjudicate 
the  question. 

Same. — FaytMinjthy  Surety  vfhen  Questum  of  Suretyship  not  Determined. — Right 
cf  Surety  aa  Against  Assignee  of  Subsequent  Judgment  Against  Hie  iVtiMi* 
pal. — Question  of  Suretyship  put  in  Issue  on  a  Defence. — If  a  surety,  whose 
suretyship  is  not  determined  by  the  judgment,  pay  the  amount  due  on 
such  judgment,  and  take  an  assignment  by  record  of  it  to  himself,  he 
may  enforce  the  lien  of  such  judgment  as  against  the  assignee  of  a  judg- 
ment rendered  subsequently  against  his  principal ;  and  if  the  assignee 
bring  an  action  challenging  the  priority  of  his  lien,  he  may  set  up  the 
fact  of  his  suretyship  by  answer,  and  have  the  matter  then  determined. 

Judgment. — Payment  by  One  of  Two  Joint  fVinctpofe.— One  of  two,  or  more, 
joint  principals  can  not  pay  ofi*  the  judgment  against  them  and  take  an 
assignment  thereof  to  himself. 

From  the  Pike  Circuit  Court. 

E.  P.  Richardson  and  A.  H.  Taylor^  for  appellant 

E.  A,  Ely  J  for  appellees. 

Miller^  J. — The  appellant^  who  was  the  plaintiff,  filed  a 
complaint  against  the  appellees,  in  substance,  as  follows : 
Vol.  130.— 10 
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That,  on  the  24th  day  of  February,  1884^  the  appellee  La- 
fayette Brenton  and  another  executed  a  promissory  note  to 
one  William  W.  Totten  in  part  payment  for  real  estate  that 
day  conveyed  by  Totten  to  Brenton.  The  note  was  assigned 
by  Totten  to  one  Offill,  who,  on  the  12th  day  of  June,  1888^ 
took  judgment  on  the  note  against  Brenton  for  (740.86.  This 
judgment  was,  on  the  6th  day  of  September,  1889,  sold  and 
properly  assigned  to  the  appellant;  that  said  Lafayette  Bren- 
ton, Emily  Brenton  and  one  Robert  C.  Conrod,>on  the  11th 
day  of  June,  1887,  executed  their  joint  and  several  promis- 
sory notes  to  o^e  Charles  E.  Montgomery,  on  which  notes 
Montgomery  recovered  a  judgment  sCgainst  the  makers  No- 
vember 8th,  1887,  for  $748.73.  On  the  day  the  judgment 
was  rendered  Lafayette  Brenton  paid  thereon  $300,  and  at 
another  time  he  paid  $100 ;  that,  on  the  30th  day  of  July, 
1888,  Conrod  paid  $431.60,  in  full  of  the  principal,  interest 
and  costs,  and,  instead  of  having  satisfaction  entered,  pro- 
cured Montgomery  to  assign  the  judgment  to  him.  On  the 
—  day  of  August,  1889,  Conrod  assigned  the  judgment  to 
the  appellee  Tray  lor,  who  claims  that  the  judgment  is  un- 
paid, and  that  it  is  senior  to  the  judgment  held  by  the  appel- 
lant. The  prayer  is  that  the  judgment  held  by  Tray  lor  be 
declared  satisfied. 

The  defendant  Tray  lor  answered  .this  complaint,  alleging 
in  his  answer,  among  other  things,  that  Conrod  was  the  ac- 
commodation surety  of  Lafayette  Brenton  in  the  not«  to 
Montgomery,  and  that  he  made  the  payment  of  the  balance 
due  on  the  judgment,  as  such  surety,  and  at  the  time  he  did 
not  intend  that  the  judgment  should  be  discharged ;  that  as 
a  matter  of  precaution  and  notice  to  others,  he  procured 
Montgomery  to  assign  the  judgment  to  him,  intending  to 
become  subrogated  to  all  the  rights  of  Montgomery  in  and 
to  so  much  of  the  judgment  as  he  had  paid  as  such  surety. 
It  IS  also  alleged  that  the  appellant,  at  the  time  he  purchased 
the  judgment,  knew  that  Conrod  was  such  surety,  and  that 
he  paid  the  Montgomery  judgment  as  such. 
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The  appellant  contends  that  the  various  pleadings  filed  by 
the  appellee^  disclosing  the  facts  above  set  out,  were  each  bad 
on  demurrer  for  failing  to  show  that  the  question  of  surety- 
ship between  Conrod  and  Brenton  had  been  determined  by 
a  judicial  proceeding  prior  to  the  assignment  of  the  judgment 
by  him  to  the  appellee  Traylor. 

The  judgment  in  favor  of  Montgomery  upon  its  face  ap- 
pears to  be  against  all  the  makers  as  principals,  and  they  are 
ail  primarily  liable  for  its  payment. 

If,  in  such  case,  the  relationship  of  the  judgment  defend- 
ants is  as  it  appears  upon  the  face  of  the  judgment  to  be, 
the  payment  by  one  of  them  would  work  a  complete  ex* 
tinguishment  and  satisfaction  of  the  judgment,  notwithstand* 
ing  the  agreement  that  it  should  be  kept  alive  and  its  assign- 
ment to  Conrod.  Montgomery  v.  Viokery,  110  Ind.  211 ; 
Klippel  V.  Shields,  90  Ind.  81. 

This,  however,  is  not  the  question  with  which  we  have  to 
deal,  for  it  is  alleged  that  Conrod  was,  in  fact,  a.  surety,  who 
had  paid  the  debt  of  his  principal,  although  such  suretyship 
had  not  been  judicially  declared.  It  has  been  held  that  where 
this  question  has  not  been  judicially  determined  in  the  orig- 
inal action,  a  complaint  may  be  filed  after  the  term,  and 
after  the  surety  has  paid  the  judgment,  to  adjudicate  that 
question.  Scherer  v.  SckutZy  83  Ind.  543 ;  Richardson  v. 
Howk,  45  Ind.  451 ;  Montgomery  v.  Vickery,  supra  ;  Knopf 
V.  Morel,  111  Ind.  570 ;  Duffy  v.  State,  ex  rel.,  115  Ind.  351 ; 
Kreider  v.  Isenbice,  123  Ind.  10. 

The  case  of  Manford  v.  Firth,  68  Ind.  83,  is,  in  many  re- 
spects, similar  to  this  one.  In  that  case  a  surety  paid  the 
amount  due  on  a  judgment  against  all  the  makers,  there  hav- 
ing been  no  adjudication  of  his  suretyship,  and  took  an  as- 
signment executed  by  the  attorney  of  the  judgment  plaintiff. 
The  assignment  was  invalid  to  transfer  the  legal  title  of  the 
judgmient  because  of  want  of  authority  on  the  part  of  the 
attorney  to  make  it.  It  was  held  that  it  was  good  as  an 
equitable  assignment,  and  as  such  was  notice  to  all  subse- 
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quent  purchasers  that  it  had  not  been  satisfied,  and  that 
when  the  surety  had  his  suretyship  determined  he  was  sub- 
rogated to  all  the  rights  of  the  judgment  creditor. 

We  regard  this'as  decisive  of  the  objection  that  the  adju- 
dication of  suretyship  must  precede  the  assignment  of  the 
judgment  by  Conrod  to  the  appellee. 

We  are  also  of  the  opinion  that  Conrod,  having  paid  the 
amount  due  on  the  judgment,  and  having  the  right,  depend- 
ent upon  having  his  suretyship  afterward  determined,  to  hold 
the  judgment  under  such  assignment,  was  vested  with  prop- 
erty rights  and  interests  in  the  same  which  he  might  sell  and 
assign  to  another.  Johnson  v.  Amana  Lodge,  92  Ind.  150; 
Manford  v.  Firthy  supra. 

The  equitable  right  of  the  surety  to  be  subrogated  to  the 
rights  and  position  occupied  by  the  judgment  creditor  be- 
fore payment  of  the  judgment  is  very  strong,  and  the  courts 
are  disposed  to  look  with  favor  upon  any  arrangement  not 
in  contravention  of  some  rule  of  law  to  place  him  in  that 
position.  Harper  v.  Keys,  43  Ind.  220 ;  Arbogast  v.  Hays, 
98  Ind.  26. 

The  appellee  having  been  brought  into  court  by  the  ap- 
pellant in  an  action  challenging  the  validity  of  his  claim  to 
hold  the  judgment  as  a  lien  upon  the  land  of  Brenton,  it  be- 
came competent  for  him  to  have  the  suretyship  of  Conrod 
determined  in  the  action. 

We  have  examined  the  evidence,  and  are  satisfied  that  it 
fully  sustains  the  finding  of  the  court.  The  only  objection 
pointed  out  in  argument  is  the  alleged  failure  to  show  notice 
to  the  appellant  of  the  suretyship  of  Conrod,  and  of  the  pay- 
ment of  the  judgment  by  him  as  such  surety.  If  the  appel- 
lant was  a  purchaser  of  real  estate  upon  which  the  judgment 
would,  if  unsatisfied,  be  a  lien,  we  would  have  a  different 
question,  and  the  cases  of  Dougherty  v.  Richardson,  20  Ind. 
412,  and  Thomas  v.  Stewart,  117  Ind.  50,  would  be  in  point. 

The  judgment  did  not  appear  to  be  satisfied ;  on  the  con- 
trary, it  bore  upon  its  face  an  assignment  to  Conrod,  and  thi^ 
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of  itself  was  sufficient  to  put  the  appellant  upon  inquiry  as 
to  the  nature  of  his  claim.  Manford  v.  Firth,  supra.  It  is 
not  necessary^  to  charge  the  appellant  with  notice,  that  w^ 
should  go  to  the  extent  that  we  would  be  authorized  by  the 
opinion  in  Downey  v.  Waahbumf  79  Ind.  242. 

Judgment  affirmed. 

FUed  Jan.  7, 1892. 


No.  16,200. 

Thb  City  op  Crawpobdsville  et  al.  «.  Bbaden. 

Police  Powjeb. — DeUgcUum  to  MunieipaJKiiei, —  Haw  Mads, — ^The  police 
power  primarily  inheres  in  the  State ;  but  the  Legblature  may  delegate, 
at  least  a  part  of  it,  to  municipal  corporations,  either  in  express  terms 
or  by  implication  arising  from  the  fact  of  the  creation  of  such  corpo- 
rations. 

MuNidPAi.  CORPOBATIONS. — Emuneroiionof  Powen  in  Qeneral  SUUuU. — E^- 
fecL — The  enumeration  in  the  general  statute  for  the  incorporation  of 
cities  of  certain  powers  which  would  belong  to  the  corporation  without 
such  specific  enumeration  is  merely  a  declaration  of  a  pre-existing  power, 
or  of  a  power  which  is  inherent  in  the  nature  of  a  municipal  corporation, 
and  which  is  essential  to  enable  it  to  accomplish  the  end  for  which  it 
is  created.  Such  enumeration  of  powers,  although  it  include  a  portion 
of  those  usually  implied,  does  not  necessarily  operate  as  a  limitation 
of  corporate  powers  by  excluding  those  not  enumerated. 

Samb. — HeaUh  and  Safety  of  Inhabitants. — Right  to  Guard. — By  the  act  an- 
thoriaing  or  incorporating  a  municipal  corporation,  the  Legislature  ex- 
pressly delegates  to  the  municipality  the  power  to  preserve  the  health 
and  safety  of  its  inhabitants. 

Same. — Lighting  Street — Implied  Power. — The  power  to  light  the  streets 
and  public  places  of  a  municipality  is  one  of  its  implied  and  inherent 
powers,  necessary  to  properly  protect  the  lives  and  property  of  its  in- 
habitants, and  as  a  check  on  immorality.  No  statute  is  necessary  to 
give  it  this  power. 

Same. — Discretion. — Not  Controlled  by  Courts. — ^The  discretion  of  municipal 
corporations,  within  the  sphere  of  their  powers,  is  not  subject  to  judicial 
control,  except  in  case  of  fraud  or  where  the  discretion  has  been  grossly 
abused  to  the  oppression  of  the  inhabitants. 
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Same. — Power  to  Light. — ImpHed  Power  to  Select  Means. — ^The  power  to  light 
a  city  carries  with  it  incidentally  the  further  power  to  procure  or  fur- 
nish whatever  is  necessary  for  the  production  and  dissemination  of  the 
light. 

Same. — Light — Furnishing  to  IMwUe  Consumers. — A  city  has  the  power  to 
establish  works  for  lighting  its  streets,  and  may,  in  connection  there- 
with, furnish  private  consumers  such  light  by  contract. 

Same. — Resolution, — Ordinance. —  When  May  Use  EUher  One, — Where  a  city 
has  power  to  act  in  a  given  instance,  and  its  charter  or  the  general  law 
does  not  prescribe  the  manner  of  its  action,  it  may  accomplish  its  pur- 
pose either  by  a  resolution  or  by  an  ordinance. 

Judicial  Notice. — ElectricUy. — The  courts  take  judicial  notice  of  elec- 
tricity and  of  its  properties,  but  not  of  the  several  methods  of  generat- 
ing, transmitting  or  using  it. 

From  the  Montgomery  Circuit  Court. 

W.  T.  Brush,  P.  S.  Kennedy,  8.  C.  Kennedy,  T.  F.  David- 
son and  /.  West,  for  appellants. 

B.  Crane  and  A,  B.  Anderson,  for  appellee. 

McBbibe,  J. — The  question  we  are  required  to  decide  in 
this  case  is,  has  a  municipal  corporation  in  this  State  the 
power  to  erect,  maintain  and  operate  the  necessary  build- 
ings, machinery  and  appliances  to  light  its  streets,  alleys  and 
other  public  places  with  the  electric  light,  and  at  the  same 
time  and  in  connection  therewith  to  supply  electricity  to  its 
inhabitants  for  the  lighting  of  their  residences  and  places  of 
business.  Some  other  questions  are  incidentally  involved, 
but  the  principal  controversy  is  as  above  stated. 

That  a  city  or  an  incorporated  town  may  buy  and  operate 
the  necessary  plant  and  machinery  to  light  its  streets,  alleys 
and  ofher  public  places  is  not  controverted  by  the  appellee, 
but  he  denies  the  right  to  furnish  the  light  to  the  individual 
for  his  private  use.  The  question  is  argued  on  the  theory 
that  if  the  city  has  such  power  it  must  be  by  virtue  of  some 
express  legislative  grant,  and  is  not  among  the  implied 
powers  possessed  by  municipal  corporations;  that  statutes 
conferring  powers  upon  municipal  corporations,  especially 
those  involving  the  exercise  of  the  taxing  power,  must  be 
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strictly  construed,  and  that,  strictly  construed,  no  statute 
-confers  the  necessary  authority.  ^ 

The  purchase  of  the  necessary  land^  machinery  and  mate- 
rial, and  the  erection  and  maintenance  of  such  a  plant  do 
involve  the  exercise  of  the  taxing  power.  The  necessary 
funds  must  be  supplied  by  taxing  the  taxpayers  of  the  mu- 
nicipality. 

The  only  statute  bearing  directly  upon  this  question  is  the 
act  of  March  3d,  1883.  (Elliott's  8upp.,  section  794  et  seq.) 
Section  794  contains  the  following:  ^^That  the  common 
council  of  any  city  in  this  State,  incorporated  either  under 
the  general  act  for  the  incorporation  of  cities,  or  under  a 
special  charter,  and  the  board  of  trustees  of  all  incorporated 
towns  of  this  State,  shall  have  the  power  to  light  the  streets, 
alleys  and  other  public  places  of  such  city  and  town  with 
the  electric  light,  or  other  form  of  light,  and  to  contract 
with  any  individual  or  corporation  for  lighting  such  streets, 
alleys  and  other  public  plac^  with  the  electric  light,  or  other 
forms  of  light,  on  such  terms,  and  for  such  times,  not  ex- 
ceeding ten  years,  as  may  be  agreed  upon." 

Section  795  provides  that  for  the  purpose  of  effecting  such 
lighting  the  common  council  of  a  city,  or  board  of  trustees 
of  a  town,  may  provide  by  resolution  or  ordinance  for  the 
erection  and  maintenance  in  the  streets,  etc.,  of  the  neces- 
sary poles  and  appliances. 

Section  796  authorizes  granting  to  any  person  or  corpora- 
tion the  right  to  erect  and  maintain  in  the  streets,  etc.,  the 
necessary  poles  and  appliances  for  the  purpose  of  supplying 
the  electric  or  other  light  to  the  inhabitants  of  the  corpora- 
tion. 

Section  797  validates  contracts  of  a  certain  character, 
made  before  the  enactment  of  the  statute,  and  section  798 
provides  for  the  appropriation  of  lands  and  right  of  way  by 
corporations  engagod  in  the  business  of  lighting  cities  or 
towns,  "or  the  public  or  private  places  of  their  inhabitants, 
with  the  electric  light,"  etc. 
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It  will  be  observed  that,  while  section  796  provides  for 
grauting  to  third  persons  the  right  to  furnish  the  light  to  the 
inhabitants,  it  does  not,  in  terms,  give  any  such  power  to 
the  corporation.  It  will,  therefore,  be  necessary  for  us  to 
inquire  if  the  corporation  possesses  such  power  independ- 
ently of  the  statute,  or,  if  not,  if  the  statute  is  susceptible  of 
a  fair  construction,  in  accordance  with  established  rules, 
which  clothes  the  corporation  with  such  power. 

In  the  case  of  Rushville  Gas  Co.  v.  Oity  of  Rushville,  121  Ind. 
206,  this  statute  was  considered,  in  so  far  as  relates  to  the 
right  of  the  city  to  buy  and  operate  the  necessary  plant  and 
machinery  to  light  its  streets,  alleys  and  other  public  places, 
and  it  was  held  that  the  statute  was  sufficient  to  confer  that 
power.  In  that  case  the  court,  after  announcing  the  conclu- 
sion above  stated,  used  the  following  language :  '^  If  there 
were  any  doubt  as  to  the  meaning  of  the  act  it  wbuld  be  re- 
moved by  considering  it,  as  it  is  our  duty  to  do,  in  connec- 
tion with  the  general  act  for  the  incorporation  of  cities,  for 
that  act  confers  very  comprehensive  powers  upon  municipal 
corporations  as  respects  streets  and  public  works,  and  con- 
tains many  broad  general  clauses  akin  to  those  which  Judge 
Dillon  designates  as  ^  general  welfare  clauses.'  Our  own 
decisions  fully  recognize  the  doctrine  that  municipal  corpora- 
tions do  possess,  under  the  general  act,  authority  as  broad  as 
that  here  exercised,  and  the  operation  of  that  act  is  certainly 
not  limited  or  restricted  by  the  act  of  1883." 

The  eminent  author  above  referred  to  thus  defines  the 
powers  of  municipal  corporations :  "  It  is  a  general  and  un- 
disputed proposition  of  law  that  a  municipal  corporation 
possesses  and  can  exercise  the  following  powers  and  no  others  : 
First,  those  granted  in  express  words;  second^  those  nee-- 
essarily  or  fairly  implied  in  or  incident  to  the  powers  ex- 
pressly granted ;  third,  those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation, — not  simply  conveni- 
ent, but  indispensable.  Any  fair,  reasonable  doubt  concern- 
ing  the   existence  of  the  power   is  resolved  by  the  courts 
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against  the  corporation,  and  the  power  is  denied.  Of  every 
municipal  corporation  the  charter  or  statute  by  which  it  is 
created  is  its  organic  act.  .Neither  the  corporation  nor  its 
officers  can  do  any  act,  or  make  any  contract,  or  incur  any 
liability,  not  authorized  tblereby,  or  by  some  legislative  act 
applicable  thereto.  All  acts  beyond  the  scope  of  the  powers 
granted  are  void.''  Dillon  Municipal  Corporations  (4th 
ed.),  section  89.  Judge  Dillon,  however,  quotes  approv- 
ingly from  the  Supreme  Court  of  Connecticut  as  follows  ; 
Section  90,  page  147  :  '^  All  corporations,  whether  public  or 
private,  derive  their  powers  from  legislative  grant,  and  can 
do  no  act  for  which  authority  is  not  expressly  given,  or  may 
not  be  reasonably  inferred,  fiut  if  we  were  to  say  that 
they  can  do  nothing  for  which  a  warrant  could  not  be  found 
in  the  language  of  their  charters,  we  should  deny  them,  in 
some  cases,  the  power  of  self-preservation,  as  well  as  many  of 
the  means  necessary  to  effect  the  essential  objects  of  their 
incorporation.  And  therefore  it  has  long  been  an  estab- 
lished principle  in  the  law  of  corporations,  that  they  may 
exercise  all  the  powers  within  the  fair  intent  and  purpose  of 
their  creation,  which  are  reasonably  pi'oper  to  give  effect  to 
powers  expressly  granted.  In  doing  this  they  must  (unless 
restricted  in  this  respect)  have  a  choice  of  means  adapted  to 
ends,  and  are  net  to  be  confined  to  any  one  mode  of  opera- 
tion.'' Oity  of  Bridgeport  v.  Housatonuc  B.  B.  Co.,  15  Conn* 
475  (601). 

This  principle  has  been  repeatedly  recognized  by  this  court. 
Thus,  in  Smiffi  v.  City  of  Madison,  7  Ind.  86,  it  is  said : 
'*  The  strictness  then  to  be  observed  in  giving  construction 
to  municipal  charters  should  be  such  as  to  carry  into  effect 
every  power  clearly  intended  to  be  conferred  on  the  munic- 
ipality, and  every  power  necessarily  implied,  in  order  to  the 
complete  exercise  of  the  powers  granted." 

Again,  in  Kyle  v.  Matin,  8  Ind.  34  (37),  the  court  said  : 
*^  The  action  of  municipal  corporations  is  to  be  held  strictly 
within    the   limits   prescribed    by   statute.      Within   these 
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limits  they  are  to  be  favored  by  the  courts.  Powers  ex- 
pressly granted,  or  necessarily  implied^  are  not  to  be  defeated 
or  impaired  by  a  stringent  construction/' 

Among  the  implied  powers  possessed  by  municipal  corpo- 
rations in  this  State  are  those  grouped  under  the  somewhat 
comprehensive  title  of  "  Police  Powers  " — a  power  which  it 
is  difiGcult  either  to  precisely  define  or  limit ;  a  power  which 
authorizes  the  municipality  in  certain  cases  to  place  restric- 
tions upon  the  power  of  the  individual  both  in  respect  to 
his  personal  conduct  and  his  property ;  and  also  furnishes  the 
only  authority  for  doing  many  things  not  restrictive  in  their 
character,  the  tendency  of  which  is  to  promote  the  comfort, 
health,  convenience,  good  order  and  general  welfare  of  the 
inhabitants. 

The  police  power  primarily  inheres  in  the  State ;  but  the 
Legislature  may,  and  in  common  practice  does,  delegate  a 
large  measure  of  it  to  municipal  corporations.  The  power 
thus  delegated  may  be  conferred  in  express  terms,  or  it  may 
be  inferred  from  the  mere  fact  of  the  creation  of  the  corpo- 
ration. The  so-called  inferred  or  inherent  police  powers  of 
such  corporations  are  as  much  delegated  powers  as  are  those 
conferred  in  express  terms,  the  inference  of  their  delegation 
growing  out  of  the  fact  of  the  creation  of  the  corporation, 
and  the  additional  fact  that  the  corporation  can  only  fully 
accomplish  the  objects  of  its  creation  by  exercising  such 
powers. 

Special  charters,  as  well  as  general  statutes  for  the  incor- 
poration of  cities  and  towns,  usually  contain  a  specific  enu- 
meration of  powers  granted  to  and  which  may  be  exerciSed 
by  such  corporations.  In  many  cases  the  powers  thus  enu- 
merated are  such  as  would  be  implied  by  the  mere  fact  of 
the  incorporation. 

When  powers  are  thus  enumerated  in  a  statute  which 
would  belong  to  the  corporation  without  specific  enumeration, 
the  specific  statute  is  to  be  regarded,  not  as  the  source  of  the 
power,  but  as  merely  declaratory  of  a' pre-existing  power,  or, 
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rather,  of  a  power  which  is  inherent  in  the  very  nature  of  a 
municipal  corporation,  and  which  is  essential  to  enable  it  to 
accomplish  the  end  for  whicl|  it  is  created.  And  the  enu- 
meration of  powers,  including  a  portion  of  those  usually  im- 
plied^ does  not  necessarily  operate  as  a  limitation  of  corpo- 
rate powers,  excluding  those  not  enumerated.'  Qark  \r.  Oity 
of  South  Bend,  85  Ind.  276  ;  First  Nat'l  Bank  v.  Sarlk,  129 
Ind.  201. 

The  corporation,  notwithstanding  such  enumeration,  still 
possesses  all  of  the  usually  implied  powers,  unless  the  intent 
to  exclude  them  is  apparent,  either  from  express  declaration 
or  by  reason  of  inconsistency  between  the  specific  powers 
conferred  and  those  which  would  otherwise  be  implied.  The 
Lfegislature  can  unquestionably  take  from  municipal  corpo- 
rations powers  which  would  inferentially  be  conferred  upon 
them  by  their  creation,  or  it  can  restrict  the  exercise  of  such 
powers,  or  in  any  manner  control  their  exercise,  the  legis- 
lative will  being  as  to  such  matters  supreme. 

Among  the  implied  powers  possessed  by  municipal  cor- 
porations is  the  power  to  enact  and  enforce  reasonable  by- 
laws and  ordinances  for  the  protection  of  health,  life  and 
property. 

Thus,  in  this  State  it  has  been  held  that,  independently  of 
any  statutory  authority,  such  corporations  possess  the  in- 
herent power  to  enact  ordinances  for  the  protection  of  the 
property  of  its  citizens  against  fire.  Baumgartner  v.  Hasty y, 
100  Ind.  576 ;  First  NaVl  Bank  v.  Sarlls,  supra  ;  Hasty  v. 
Oity  of  Huntington^  105  Ind.  540 ;  Clark  v.  City  of  Sovih 
Bendy  85  Ind.  276 ;  Corporation  of  Blvffton  v.  StudabakeTj 
106  Ind.  129. 

This  power  will  not  only  Authorize  the  enactment  and  en- 
forcement of  ordinances  establishing  fire  limits,  regulating 
building  and  repairing  buildings,  and  regulating  the  storage 
and  traffic  in  inflammable  or  explosive  substances,  but  the 
purchase  of  apparatus  for  extinguishing  fires  and  furnishing 
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a  supply  of  \^ater.     Corporation  of  Blufflon  v.  Siudabaker, 
supra. 

■lu  the  case  of  City  of  8L  Paul  v.  Laidler,  2  Minn.  190,  the 
Supreme  Court  of  Minnesota^  after  holding  that  a  municipal 
corporation  is  '^  a  creature  of  the  statute^  and  in  the  exercise 
its  authority  can  not  exceed  the  limits  therein  prescribed/* 
says :  ^^  It  is  a  body  of  special  and  limited  jurisdiction ;  its 
powers  can  not  be  extended  by  intendment  or  implication , 
but  must  be  confined  within  the  express  grant  of  the  Leg- 
islature/' and  then  says  further  :  '^  Incidental  to  the  ordinary 
powers  of  a  public  municipal  corporation,  and  necessaiy  to  a 
proper  exercise  of  its  functions,  is  the  power  of  enacting 
sanitary  regulations  for  the  preservation  of  the  lives  and 
health  of  those  residing  within  its  corporate  limits.''  If 
this  statement  is  correct,  it  follows  that, to  concede  to  mu- 
nicipal corporations  the  possession  of  such  powers  does  not 
involve  any  extension,  either  by  intendment  or  implication, 
of  the  powers  expressly  conferred  by  statute,  but  that  by  the 
act  authorizing  the  organization  of  the  corporation  the  Leg-* 
islature  expressly  delegates  to  the  municipality  the  power  to 
take  such  steps  as  are  necessary  to  preserve  the  health  and 
safety  (and  we  will  add  the  property)  of  its  inhabitants* 
The  inference  of  the  delegation  of  such  powers  follows  in- 
evitably and  irresistibly,  because  their  exercise  is  necessary 
to  the  accomplishment  of  the  objects  of  the  incorporation. 

Where  a  municipal  corporation  attempts  to  exercise  any 
of  the  powers  thus  implied,  or  inferentially  conferred,  it  is 
within  the  rule  of  Kyle  v.  Malin^  supra,  as  fully  as  it  is 
when  attempting  to  exercise  those  powers  the  warrant  for 
# which  is  found  in  the  express  letter  of  its  organic  law.  It 
is  to  be  favored  by  the  courts,  and  such  powers  are  not  to  be 
defeated  or  impaired  by  a  stringent  construction. 

It  is,  of  course,  important  and  necessary  to  know  in  each 
case  that  the  power  claimed  is,  in  fact,  included  in  the  im- 
plied powers  of  the  corporation. 

There  can  be  little  or  no  doubt  that  the  power  to  light 
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the  streets  and  public  places  of  a  city  is  one  of  its  implied 
and  inherent  powers,  as  being  necessary  to  properly  protect 
the  lives  and  property  of  its  inhabitants,  and  as  a  check  on 
immorality.  This  is  forcibly  set  forth  by  Judge  Dillon  in 
his  work  on  Municipal  Corporations,  as  follows : 

'^  In  a  most  important  particular,  however,  Kome  suflers 
by  comparison  with  modern  cities.  Its  public  places  were 
710^  lighted.  All  business  closed  with  the  daylight.  The 
streets  at  night  were  dangerous.  Property  was  insecure. 
No  attempt  at  public  illumination  was  made.  The  idea  does 
not  seem  to  have  occurred  to  them.  Persons  who  ventured 
abroad  on  dark  nights  were  dimly  lighted  by  lanterns  and 
torches.  *  »  *  No  more  forcible  illustration  of  the 
necessity  and  advantages  of  lighting  a  city  can  be  given  than 
the  pictures  drawn  by  Lanciani  and  Macaulay,  of  the  state 
bf  a  great  city  buried  in  the  darkness  of  night;  and  they 
show  how  clearly  the  power  to  provide  for  this  is  essentially 
and  peculiarly  one  pertaining  to  municipal  rule  and  regula- 
tion. Nor  are  these  studies,  and  the  facts  that  they  reveal, 
without  .practical  value  to  the  jurist.  They  demonstrate 
that  a  large  and  dense  collection  of  human  beings  occupy- 
ing a  limited  area  have  needs  peculiar  to  themselves,  which 
create  the  necessity  for  municipal  or  local  government  and 
regulation,  and  this  in  its  turn  the  necessity  for  corporate 
organization.  The  body  thus  organized,  as  it  has  duties,  so 
it  acquires  rights  peculiar  to  itself  as  distinguished  from  the 
Nation  or  State  at  large.''  Dillon  Municipal  Corporations 
(4th  ed.),  section  3a. 

While  Judge  Dillon's  remarks  have,  of  course,  special  re« 
ference  to  great  cities,  the  difference  in  that  respect  between 
the  greater  and  the  minor  municipal  corporations  is  a  differ- 
ence in  degree,  and  not  in  kind.  Wherever  men  herd  to- 
gether in  villages,  towns,  or  cities  will  be  found  more  or 
less  of  the  lawless  or  vicious ;  and  crime  and  vice  are  plants 
which  flourish  best  in  the  darkness^ 

So  far  as  lighting  the  streets,  alleys  and  public  places 
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of  a  municipal  corporation  is  concerned,  we  think  that,  in- 
dependently of  any  statutory  power,  the  municipal  authori- 
ties have  inherent  power  to  provide  for  lighting  them.  If 
so,  unless  their  discretion  is  controlled  by  some  express  stat- 
utory restriction,  they  may,  in  their  discretion,  provide  that 
form  of  light  which  is  4>esti  suited  to  the  wants  and  the  fi- 
nancial condition  of  the  corporation. 

It  is  well  settled  that  the  discretion  of  municipal  corpora- 
tions, within  the  sphere  of  their  powers,  is  not  subject  to  ju- 
dicial control,  except  in  cases  where  fraud  is  shown,  or  where 
the  power,  or  discretion,  is  being  grossly  abused  to  the  op- 
pression of  the  citizen.  City  of  Valparaiso  v.  Oardner,  97 
Ind.  1 ;  15  Am.  &  Eng.  Encyc.  of  Law,  1046,  and  authori- 
ties cited. 

We  can  see  no  good  reason  why  they  may  not  also,  with- 
out statutory  authority,  provide  and  maintain  the  necessary* 
plant  to  generate  and  supply  the  electricity  required.  Possess- 
ing authority  to  do  the  lighting,  that  power  carries  with  it 
incidentally  the  further  power  to  procure,  or  furnish,  what- 
ever is  necessary,  for  the  production  and  dissemination  of 
the  light.  The  only  authority  cited  which  holds  a  contrary 
doctrine  is  that  of  Spavlding  v.  InhabitanUj  etc.,  153  Mass. 
129. 

We  are,  however,  unable  to  recognize  the  validity  of  the 
reasoning  in  that  case.  We  are  unable  to  see  the  analogy 
between  the  city  of  Boston,  because  authorized  to  light  its 
streets,  engaging  in  whale  fishing  to  procure  oil  for  that  pur- 
pose, or  the  other  supposed  cases,  and  the  generation  and 
supply  of  electricity. 

Electricity  is  not  a  commodity  which  can  be  bought  in 
the  markets,  and  transported  from  place  to  place  like  oil. 
We  take  judici&l  notice  of  the  laws  of  nature,  and  of  nature's 
powers  and  forces,  and  therefore  take  judicial  notice  of  that 
which  is  known  as  electricity,  and  of  its  properties ;  not, 
of  course,  of  the  various  methods  of  generating  and  transmit- 
ting or  using  it,  but  of  the   thing  itself,  and  of  its  nature. 
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As  in  many  other  cases,  here  the  judicial  presumption  out- 
runs the  fact,  and  we  are  supposed  to  know,  and  to  take  ju- 
dicial notice  of  more  than  we  can,  in  fact,  know  in  thepres- 
ent  state  of  scientific  knowledge.  We  must  know,  however, 
that  it  can  not  be  generated  and  transported  from  place  to 
place  as  we  can  procure  and  transport  oil,  clothing,  etc.,  and 
that  it  can  only  be  conveyed  from  the  place  where  it  is  gen- 
erated to  where  it  is  needed  for  lighting  the  streets,  or  to  the 
numerous  inhabitants  of  a  city,  so  as  to  enable  them  to  use 
it  as  %  general  illuminant,  by  invo&ing  and  exercising  the 
power  of  eminent  domain. 

The  corporation  possessing,  as  it  does,  the  power  to  gen- 
erate and  distribute  throughout  its  limits,  electricity  for  the 
lighting  of  its  streets  and  other  public  places,  we  can  see  no 
good  reason  why  it  may  not  also,  at  the  same  time,  furnish 
it  to  the  inhabitants  to  light  their  residences  and  places  of 
business.  To  do  so  is,  in  our  opinion,  a  legitimate  exercise 
of  the  police  power  for  the  preservation  of  property  and 
health.  It  is  ayerred  in  the  complaint  that  the  light  which 
the  city  proposes  to  furnish  for  individual  use  is  the  incan- 
descent light.  Here  again  is  a  fact  of  which  we  are  author- 
ized to  take  judicial  knowledge.  A  light  thus  produced  is 
safer  to  property,  and  more  conducive  to  health  than  the  or- 
dinary light.  Produced  by  the  heating  of  a  filament  of  car- 
bon to  the  point  of  incandescence  in  a  vacuum,  there  is  noth- 
ing to  set  property  on  fire,  or  to  consume  the  oxygen  in  the 
surrounding  air,  and  thus  render  it  less  capable  of  sustaining 
life  and  preserving  health. 

But  little  authority  has  been  cited  bearing  on  the  precise 
question,  and  we  have  been  able  to  find  but  little.  The  case  oi  . 
Mauldin  v.  City  Council  of  Oranville  (N.  C),  8  Ijawyers*  Rep. 
Anno.  291 ,  has  been  cited  by  the  appellee.  That  was,  like  this, 
a  suit  by  taxpayers  of  the  city  of  Granville  to  restrain  the  city 
council  from  purchasing  and  operating  an  electric  light  plant 
to  light  the  streets  and  public  buildings  of  the  city,  and  from 
using  it  for  lighting  private  residences.     In  that  case  the 
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court  says :  "  The  city  has  the  express  power  to  own  prop- 
erty, and  it  also  has  the  implied  right  to  light  the  city.  *  *  * 
Considering  that  some  discretion,  as  to  the  mode  and  manner, 
should  be  Allowed  the  municipality,  in  carrying  out  the  con- 
ceded power  to  light  the  streets  of  the  city,  we  hold  that  the 
purchase  of  the  plant  was  not  ultra  vires  and  void,  so  far  as  it 
was  designed  to  produce  electricity  suitable  for  and  used  in 
lighting  the  streets  and  public  buildings  of  the  city."  Thfe 
court,  however,  denied  th^  right  to  furnish  the  light  to  the 
individual  citizen,  on  the  ground  that  to  do  so  would  be  en- 
tering into  private  business  outside  of  the  scope  of  the  city 
government.  The  cpurt  refers  to  the  lack  of  authority  on 
the  precise  question,  and  that  it  is  largely  a  question'  of  first 
impression  without  authority. 

The  case  of  Thomson  Houston  Electric  Co.  v.  (My  of 
Newton  (Iowa),  42  Fed.  Bep.  723,  was  a  suit  to  enjoin  the 
city  of  Newton  from  purchasing  and  operating  an  electric 
light  plant  and  furnishing  the  light  to  the  inhabitants.  The 
only  statutory  authority  claimed  by  the  city  is  as  follows : 
^^  To  establish  and  maintain  gas  works  or  electric  light 
plants,  with  all  the  necessary  poles,  wires,  burners  and  other 
requisites  of  said  gas  works  or  electric  light  plant.''  Acts 
22  Gen.  Assem.  (Iowa),  p.  16. 

It  will  be  observed  that  this  statute  does  not,  in  terms, 
confer  any  power  not,  in  our  opinion,  as  above  stated,  in- 
cluded among  the  implied  powers  of  municipal  corporations. 
The  court  says :  *^  It  is  also  urged  that  the  city  has  only 
the  authority  to  erect  an  electric  plant  for  the  purpose  of 
lighting  the  streets  and  public  places  of  the  city,  and  is  not 
authorized  to  furnish  lights  for  use  in  the  houses  and  stores 
of  its  citizens.     *     *     * 

'^  It  has  been  the  uniform  rule  that  a  city,  in  erecting  gas 
works  or  water-works,  is  not  limited  to  furnishing  gas  or 
water  for  use  only  upon  the  streets  and  ot&er  public  places  of 
the  city,  but  may  furnish  the  same  for  private  use ;  and  the 
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statates  of  Iowa  now  place  electric  light  plants  in  the  same 
category/' 

The  case  of  SmUh  y.  NaahviUej  88  Tenn.  464^  is  also  in 
point  as  to  the  principle  involved.  The  charte;^*  of  the  city 
of  Nashville  contained  the  following  in  its  enumeration  of 
the  powers  conferred  upon  the  city  :  "  To  provide  the  city 
with  water  by  water-works,  within  or  beyond  the  boundaries 
of  the  city,  and  to  provide  for  the  prevention  and  extinguish- 
ment of  fires,  and  organize  and  establish  fire  companies.'^ 

Acting  under  the  authority  thus  conferred,  the  city  estab- 
lished water- works,  and  in  addition  to  making  provision  for 
the  Qztinguishment  of  fires,  it  furnished  water  to  the  citizens. 

The  right  to  do  this  was  disputed,  and  formed  the  princi- 
pal subject  of  controversy.  The  court  said :  ^^  Nothing, 
should  be  of  greater  concern  to  a  municipal  corporation  than 
the  preservation  of  the  good  health  of  the  inhabitants ;  noth- 
ing can  be  more  conducive  to  that  end  than  a  regular  and 
sufficient  supply  of  wholesome  water,  which  common  obser- 
vation teaches  all  men  can  be  furnished,  in  a  populous  city, 
only  through  the  instrumentality  of  well-equipped  water- 
works. Hence,  for  a  city  to  meet  such  a  demand  is  to  per- 
form a  public  act  and  confer  a  public  blessing.  It  is  not  a 
strictly  governmental  or  municipal  function,  which  every 
municipality  is  under  legal  obligation  to  assume  and  per- 
form, but  it  is  very  close  akin  to  it,  and  should  always  be^ 
recognized  as  within  the  scope  of  its  authority,  unless  ex- 
cluded by  some  positive  law.     *     *     * 

"  It  is  the  doing  of  an  act  for  the  public  weal — a  lending  of 
corporate  property  to  a  public  use.  *  *  *  It  can  not  be 
held  that  the  city,  in  doing  so,  is  engaging  in  a  private  en- 
terprise, or  performing  a  municipal  function  for  a  private  end. 

While    the    authorities,    on    the   precise    question,    are 

meager,  we   think  the  weight   of  authority,  as   well  as  of 

reason,  tends  to  sustain  the  right  of  the  municipality,  through 

its  proper  officers,  acting  in  the  exercise  of  a  sound  discre- 
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tioDy  to  furnish  light  as  well  as  water  to  its  inhabitants^  not 
only  in  its  public  places,  but  in  their  private  houses  and 
places  of  business. 

An  additional  question  is  presented  and  discussed.  It  is 
shown  by  the  averments  of  the  complaint  that  such  action  as 
the  city  authorities  have  taken,  and  are  proposing  to  take,  is 
by  virtue  of  a  resolution  adopted  by  the  city  council,  and  not 
by  virtue  of  an  ordinance,  and  that  if  the  city  is  authorized 
to  erect  and  operate  an  electric  light  plant  it  can  only  do  so 
by  virtue  of  an  ordinance  duly  enacted. 

In  so  far  as  the  city  derives  any  authority  from  the  act  of 
March  3,  1883  (Elliott's  Supp.,  section  794  et  seq,)^  it  is  au- 
thorized to  act  either  by  resolution  or  ordinance ;  but  aside 
from  the  statute,  where  the  city  council  has  power  to  act  in 
a  given  case,  and  its  charter  does  not  prescribe  the  manner  of 
action,  it  may  accomplish  its  purpose  by  resolution  as  well  as 
by  ordinance.  Note  to  Robinson  v.  Mayor ^  etc,  34  Am.  Dec. 
625,  and  authorities  there  cited. 

The  court  erred  in  overruling  the  demurrer  to  the  com- 
plaint. The  cause  is  reversed,  at  the  costs  of  the  appellee, 
with  instructions  to  the  circuit  court  to  sustain  the  demurrer. 

Filed  Oct.  27,  1891 ;  petition  for  a  rehearing  oyerruled  Jan.  7, 1892. 
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The  Board  op  Commissioners  op  Vigo  County  v. 

Weeks. 

County. — Heating  Jail — Wagea  of  Engineer, — Liability  to  Sheriff  Therefor. — 
Where  a  skilled  engineer  is  required  to  manage  the  steam-heating  ai>- 
paratus  placed  in  a  jail  hy  the  board  of  coantj  commissioners,  the 
county  is  liable  for  the  wages  of  snch  engineer  employed  by  the  sheriff. 
Wood  y.  Boards  etc,  125  Ind.  270;  Boardy  dc^  y.  Bamea,  123  Ind.  408  \ 
Wright  y.  Boards  e(c.,  98  Ind.  88,  distinguished. 
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From  the  Vigo  Circuit  Court. 

W.  J,  Whittaker  and  T.  W.  Harper,  for  appellant. 
H.  D.  Roquet,  C.  F.  McNuM,  J.  O.  McNvU,  J.  E.  Lamb, 
G.  W.  Faria  and  8.  B.  HamiU,  for  appellee. 

Elliott,  C.  J. — The  complaint  in  this  case  shows  that  the 
county  of  Vigo  obtained  and  placed  in  its  jail  a  steam  heat* 
ing  apparatus  and  appliances ;  that  it  was  'necessary  to  em- 
ploy a  competent  engineer  to  run  the  engine  connected  with 
the  heating  apparatus,  and  that  the  sheriff  of  the  county 
did  employ  such  an  engineer,  and  that  the  compensation 
agreed  upon  is  a  just  and  reasonable  one.  The  appellant 
unsuccessfully  demurred  to  the  complaint^  and  on  that  rul- 
ing error  is  alleged. 

The  complaint  states  a  cause  of  action.  The  statute  pro- 
vides that  the  jail  shall  be  maintained  at  the  expense  of  the 
county.  It  reads  thus :  ^'  There  shall  be  established  and 
kept  in  every  county  by  authority  of  the  board  of  county 
commissioners,  and  at  the  expense  of  the  county,  a  prison 
for  the  safe  keeping  of  prisoners  lawfully  committed.''  Sec- 
tion 6115,  R.  S.  1881.  The  only  question  that  can  arise 
under  this  statute  is,  what  can  be  considered  as  part  of  the 
expense  of  keeping  the  county  prison?  Under  the  decis- 
ions heretofore  made,  and  to  which  we  rigidly  adhere,  the 
sheriff  can  not  successfully  claim  compensation  for  official 
services  rendered  by  him,  or  which  it  was  his  duty  ijo  ren- 
der, although  they  relate  to  the  care  and  keeping  of  the  jail. 
Bynum  v.  Board,  etc,,  100  Ind.  90 ;  Board^  etc,  v.  Gresham, 
101  Ind.  53;  Taylor  v.  Board,  etc.,  110  Ind.  462.  But  this 
case  does  not  fall  within  the  rule  established,  and  rightly 
established,  by  those  decisions  and  kindred  ones^^  for  here  it 
was  not  the  duty  of  the  sheriff  to  manage  the  engine.  As 
it  was  not  his  duty  to  take  charge  of  the  engine,  and,  as  the 
board  made  the  safe  and  proper  management  and  care  of  the 
engine  necessary  as  part  of  the  expense  of  keeping  the  jail, 
the  county  is  bound  to  pay  the  wages  of  the  engineer.    The 
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case  falls  within  the  rule  laid  down  in  Boards  ete.j  v.  Reiss- 
ner,  58  Ind.  260,  and  Board,  ete.^  v.  Reissner^  66  Ind.  568. 
The  cases  just  mentioned  are  limited,  and  properly  limited, 
in  Bynum  v.  Boards  etc.,  supra,  and  Board,  etc.,  v.  Greaham, 
supra ;  but,  even  as  limited,  they  are  still  broad  enough  to 
cover  a  case  like  this,  where  the  services  of  a  skilled  and 
competent  peraon  are  required  to  manage  a  steam  engine  made 
part  of  the  jail  by  the  act  of  the  commissioners.  In  affirm- 
ing that  an  engineer's  compensation  may  be  recovered  from 
the  county,  we  are  not  to  be  understood  as  expressly  or  im- 
pliedly deciding  that  compensation  shall  be  paid  to  persons 
employed  by  the  sheriff  in  taking  care  of  the  jail  and  the 
prisoners  where  such  persons  are  not  required  to  possess  par-, 
ticular  skill,  or  where  the  compensation  for  the  services  of 
such  persons  is  covered  by  the  allowance  made  to  the  sheriff 
for  receiving,  discharging,  keeping,  or  boarding  prisoners. 
No  such  question  is  involved  in  the  case  before  us. 

The  claim  in  this  instance  is  not  for  an  extra  allowance,  or 
for  fees  or  costs,  but  it  is  for  the  services  of  a  person  to  fill 
a  position  requiring  peculiar  skill  and  knowledge,  so  that  the 
case  is  not  within  the  doctrine  of  such  cases  as  Wood  v. 
Board,  dc,,  125  Ind.  270;  Board,  etc.,  v.  Barnes,  123  Ind. 
403 ;   Wright  v.  Board,  etc.,  98  Ind.  88. 

Judgment  affirmed. 

Filed  Jan.  9, 1892. 
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Practicb. — Supreme  Court, — Oonekuioni  of  Law. — QueatwHy  How  Resented, 
-In  order  to  present  a  qaestion  on  the  correctness  of  the  conclusions 
of  law  of  the  trial  court  on  the  facts  found,  an  exception  to  the  con* 
elusions  of  law  must  he  taken  at  the  time  the  decision  is  made ;  and  it 
must  he  assigned  as  error  in  the  Supreme  Court  that  the  court  below 
erred  in  its  conclusions  of  law. 
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Samb. — Objeeiion  not  Baiaed  Behw, — Where  the  exception  is  not  to  the 
conclusions  of  law,  but  to  the  rendition  of  the  judgment,  the  appel- 
lant will  fail. 

Judgment. — Objection  to  Form  of  Jud^gm/ent, —  Waiver  of.— Where  no  motion 
to  modify  the  judgment,  or  objection  to  its  form  is  made  in  the  court 
below,  objections  made  to  the  form  of  the  judgment  in  the  Supreme 
Court  will  not  be  considered. 

From  the  Tippecanoe  Circuit  Court. 

H,  Crawford  and  W.  R.  Crawford^  for  appellants. 
A,  D.  I%oma8y  for  appellees. 

MiLLEB^  J. — The  appellees  sued  the  appellants  to  recover 
the  value  of  material  furnished  for  the  construction  of  its 
road,  and  to  enforce  a  lien  on  its  roadway^  under  the  me- 
chanic's lien  act. 

The  cause  was  tried  by  the  court,  without  the  interven- 
tion of  a  jury,  and  at  the  request  of  the  parties  the  court 
made  a  special  finding  of  the  facts  and  conclusions  of  law, 
upon  which,  subsequently,  a  judgment  was  rendered  against 
the  appellants. 

The  errors  assigned  in  this  court  are  as  follows : 

'^  1.  The  court  erred  in  rendering  judgment  on  the  special 
finding. 

"  2.  The  court  erred  in  rendering  a  personal  judgment 
against  the  railway  company  without  relief  from  valuation 
laws. 

"  3.  The  court  erred  in  rendering  any  decree  enforcing  a 
lien  and  priority  on  the  road  in  Montgomery  county. 

"4.  The  court  erred  in  rendering  a  personal  judgment 
for  attorneys'  fees,  collectible  without  relief  from  valuation 
laws.'' 

In  order  to  present  for  review  in  this  court  the  correct- 
ness of  the  conclusions  of  law,  deduced  by  the  court  from 
the  facts  found,  two  things  are  necessary  : 

1.  An  exception  to  the  conclusions  of  law  must  be  taken 
at  the  time  the  decision  is  made. 
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2.  It  must  be  assigned  as  error  in  this  court  that  the 
court  below  erred  in  its  conclusions  of  law. 

The  cases  to  this  effect  are  numerous.  We  cite  only  the  fol- 
lowing :  Smith  v.  Davidson,  45  Ind.  396 ;  Hull  v.  Louthy  109 
lud.  315  (333);  Western  Union  Tel.  Co.  v.  THssal,  98  Ind. 
566;  Smith  v.  McKean^  99  Ind.  101;  Johnson  v.  McCul- 
loch,  89  Ind.  270. 

The  transcript  shows  that  the  special  finding  was  filed  on 
February  9th,  1889.  On  the  15th  of  the  same  month  the 
plaintiff  moved  the  court  for  judgment  on  the  special  find- 
ing; and  on  the  28th  of  the  month  this  motion  was  sus- 
tained, ^'  to  which  ruling  of  the  court  the  de^ndants  except, 
and  the  court  renders  judgment  accordingly." 

This  exception  was  not,  as  it  should  have  been,  taken  at 
the  time  the  court  returned  its  conclusions  of  law ;  nor  was 
the  exception,  when  taken,  to  such  conclusions  of  law,  but  to 
the  rendition  of  a  judgment  in  favor  of  the  plaintiff. 

The  appellants  having  waived,  by  failing  to  except,  all 
objections  to  the  conclusions  of  law,  it  was  not  error  for  the 
court  to  render  judgment  for  the  plaintiffs  in  accordance  with 
such  finding  and  conclusions. 

No  motion  to  modify  the  judgment,  or*objection  to  its 
form,  was  made  in  the  circuit  court,  and  it  can  not  be  as- 
sailed in  this  court  for  the  first  time,  on  account  of  any  of 
the  objections  stated  in  the  assignment  of  error.  Johnson 
V.  Prine,  55  Ind.  351 ;  Walter  v.  Walter,  117  Ind.  247 ;  JBer- 
ket/y  etc.,  V.  Hascally  123  Ind.  502. 

These  objections  are  pointed  out  and  urged  upon  our  at- 
tention, by  the  appellees,  as  reasons  why  the  judgment  must 
be  affirmed,  and  we  are  compelled  to  sustain  them  in  their 
contention. 

Judgment  affirmed. 

Filed  Jan.  9, 1892. 
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No.  15,311. 

Bbauns  V.  Glesige.  I134  en 

Pbactice. — Damoffea. — Omisaion  to  Aver, — D^eet  Chared  by  VerdicL — The 
omission  of  an  averment  of  the  amount  of  damages  sustained  is  cured 
by  the  verdict. 

Same.-^ Damages. — Failure  of  Proof. — Injtmction, — If  there  is  no  proof  of 
damages,  the  court  can  only  award  nominal  damages,  even  though  the 
plaintiff  be  entitled  to  an  injunction. 

Injunction. — Mandatory. —  When  May  /««««.— If  there  be  an  unlawful  in- 
vasion of  the  plaintiff's  rights,  irreparable  and  continuing  in  its  na- 
ture, the  court  may  issue  a  mandatory  injunction  on  final  hearing,  and 
it  may  do  so  in  extreme  cases  in  the  first  instance. 

Same. — Apartment  House. — Sale  of  Part. — Rnnoval  of  Watei^Pipe  in  Joint 
Service. — If  the  owner  of  a  double  apartment  house,  which  is  served  by 
a  single  water  pipe  for  domestic  purposes  in  both  parts  of  the  house, 
fiell  or  lease  one-half  of  the  house,  such  water-pipe  being  appurtenant 
thereto  and  essential  to  the  enjoyment  of  the  half  sold,  he  may  be  re* 
strained  from  afterwards  removing  such  pipe,  and  be  compelled  to  re- 
store it. 

From  the  Vanderburgh  Circuit  Court. 

JS.  R.  Hornbrook  and  S.  W.  Curtis,  for  appellant. 
F.  Bisch,  for  appellee. 

Olds,  J. — One  Louis  B.  Bichter  was  the  owner  of  a  lot 
in  the  city  of  Evansville  upon  which  there  was  a  two-story 
brick  dwelling-house  divided  into  two  apartments^  each  hav- 
ing separate  numbers^  and  constructed  for  use  by  two  families, 
the  hall  entering  into  one  apartment,  and  doors  from*the  hall 
into  the  other.  The  house  was  supplied  with  water  from  the 
city  water-works  for  use  by  the  occupants,  including  the 
necessary  water  for  a  double  water-closet,  the  water  being 
furnished  by  the  same  pipes  to  both  apartments.  The  ap- 
pellee leased  one  of  the  apartments  of  the  owner  for  a  term 
of  years.  Afterwards,  and  before  the  expiration  of  the  lease, 
the  owner  died  testate,  devising  said  real  estate  to  his  son, 
Louis  W.  Bichter,  who  also  died  testate,  and  by  his  will  de- 
vised a  part  of  said  real  estate  to  the  appellant.     The  ap- 
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pellee  took  possession  of  the  premises  under  the  lease,  and 
has  ever  since  held  the  same. 

The  complaint  alleges  the  foregoing  facts,  and  further  al- 
leges that  the  appellant  has  shut  off  the  water  from  the 
building,  and  is  about  to  stop  appellee's  access  to  his  dwell- 
ing-rooms in  the  second  story,  and  to  take  up  and  remove 
the  fence  dividing  the  lot,  and  designating  the  limits  between 
the  two  apartments,  and  to  bar  appellee  from  the  use  of  the 
water-closet  for  use  by  the  tenants  of  said  building,  and,  un- 
less restrained,  the  appellant  will  deprive  the  appellee  of  the 
use  and  enjoyment  ;of  the  premises  so  leased  and  now  occu- 
pied by  the  appellee^ 

Appellant  assigns  as  an  error  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action. 

There  was  no  demurrer  addressed  to  the  complaint,  and 
its  sufficiency  is  first  questioned  by  an  assignment  of  error 
in  this  court. 

^  We  think  the  complaint  is  sufficient  to  bar  another  action, 
and  no  defect  is  pointed  out  which  renders  it  insufficient  to 
withstand  an  attack  first  made  in  this  court  by  an  assign- 
ment of  error  alleging  its  insufficiency.  Harris  v.  State,  ex 
ret.,  123  Ind.  272. 

It  is  next  contended  that  the  court  erred  in  overruling  ap- 
pellant's motion  for  a  new  trial.  ^ 

The  court  assessed  appellee's  damages  at  $50,  and  it  is  in- 
sisted by  appellant  that  there  is  no  allegation  in  the  com- 
plaint authorizing  the  recovery  of  actual  damages,  and  that 
there  was  no  evidence  introduced  that  appellee  sustained  any 
actual  damage,  and  at  most  only  nominal  damages  could  be 
assessed. 

The  complaint  alleges  the  facts  showing  that  the  appellant 
was  about  to  shut  otf  the  water,  and  that  he  had  actually 
stopped  the  water  pipes  and  prevented  the  flow  of  water  to 
the  apartments  occupied.  There  was  a  prayer  for  one  hun» 
dred  dollars  damages,  but  no  averment  that  the  appellee  had 
sustained  damages  in  any  specific  sum  by  reason  of  the  acts 
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of  the  appellant.  The  complaint  was  sufficient  to  withstand 
a  general  demurrer  for  want  of  facts^  and  to  bar  another  ac- 
tion. The  omission  of  an  averment  as  to  the  amount  of 
damages  sustained  is  cured  by  the  verdict.  It  is  a  matter 
that  may  be  supplied  by  proof.  Chlchen  v.  Ninde,  120  Ind. 
88;  Chapell  v.  Shuee,  117  Ind.  481;  Old  v.  Mohler,  122 
Ind.  594 ;  Harris  v.  Siate^  ex  rel.,  supra. 

There  is  no  evidence  of  any  actuai  damages^  or  that  any 
amount  of  damages  were  sustained.  The  evidence  all  goes  to 
the  facts  relating  to  the  use  of  the  premises^  and  the  stopping 
of  the  water-pipes,  and  interference  with  the  appellee's  full 
and  free  use  of  the  premises ;  and  there  is  no  evidence  tend- 
ing to  show  the  amount  of  actual  damage  sustained,  or  that 
appellee  had  sustained  any  actual  damage.  Under  the  evi- 
dence in  the  case  we  do  not  think  the  court  was  authorized 
to  assess  more  than  nominal  damages. 

It  is  contended  that  the  right  to  receive  water  through  the 
pipes  was  a  mere  license,  revocable  at  the  will  of  the  owner 
of  the  premises.  The  evidence  shows  that  the  premises 
were  all  owned  by  one  person,  and  that  while  so  owned  the 
pipes  were  put  in.  The  pipes  connecting  with  and  furnish- 
ing water  to  a  part  of  the  house  Qccupied  by  the  appellee, 
were  put  in  by  the  appellee  at  his  own  expense,  under  an 
agreement  with  the  landlord ;  and  when  put  in  they  became 
a  part  of  the  real  estate,  and  the  appellant  had  no  right  to 
stop  them  up  and  shut  off  the  flow  of  water  to  the  premises 
occupied  by  the  appellee. 

The  court  made  a  mandatory  order,  requiring  the  appel- 
lant to  open  up  the  pipes  and  permit  the  flow  of  water  to 
the  premises  occupied  by  the  appellee.  This  was  correct. 
The  court  had  a  right  to  order  a  mandatory  injunction  in 
such  a  case  as  the  one  at  bar.  Where  there  is  an  unlawful 
invasion  of  a  party's  right,  irreparable  and  continuing  in  its 
nature,  the  court  may  issue  a  mandatory  injunction,  and 
this  it  may  do  in  an  extreme  case  in  the  first  instance,  as 
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well  as  upon  final  heariog.     1  High  on  Injunctions  (3d  ed.)^ 
sections  2  and  708. 

For  the  error  of  the  court  in  assessing  damages  the  judg- 
ment will  have  to  be  reversed,  unless  the  appellee  remit  all 
except  one  dollar  within  thirty  days  from  this  date. 

If  the  appellee  remit  all  of  the  judgment  for  damages, 
except  one  dollar,  within  thirty  days  from  this  date,  the 
judgment  will  be  affiimed  at  costs  of  the  appellee.  On  fail- 
ure of  the  appellee  to  enter  such  remittitur  within  that  time, 
the  judgment  is  reversed,  at  costs  of  appellee. 
Filed  Januarj  8, 1892. 
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No.  16,058. 

Shoneb  V.  The  Pennsylvania  Company. 

Intbbrooatobies. — Presumplion  of  Submission  to  Jury. — If  the  record  shows 
a  request  for  answers  to  interrogatories  in  case  a  general  verdict  be  re- 
turned, and  a  general  verdict  and  interrogatories  with  answers  be  re> 
turned,  it  will  be  presumed  that  the  court  submitted  such  interrogato- 
ries to  the  jury. 

Special  Findings. — LTecoTidlafyility. — Sufficiency  to  Overturn  Qenerod  Ver- 
dict,— To  overthrow  the  general  verdict  the  special  findings  must  be  iiv 
reconcilablj  in  conflict  with  it  upon  any  reasonable  hypothesis. 

Same. — Eeeoncilabiewilh  General  Verdict  Under  any  State  of  Fads. — Evidence. 
— A  general  verdict  is  not  controlled  by  the  special  findings  if  such 
findings  are  reconcilable  with  each  other  under  any  supposable  state 
of  facts  provable  under  the  issues,  without  reference  to  the  evidence. 

Same. — Presumption  in  Aid  of. — The  court  will  not  presume  any  thing  in 
aid  of  the  special  findings,  but  will  make  every  reasonable  presumption 
in  favor  of  the  general  verdict. 

Same. —  When  will  Prevail — If  the  special  findings  can  not  be  reconciled 
with  the  general  verdict,  the  former  must  prevail. 

NEGiiiOEKOE. —  When  Question  for  Court. —  When  for  Jury. — Where  the  facts 
in  an  action  for  negligence  are  undisputed,  and  the  inferences  which  may 
be  drawn  from  them  are  unequivocal,  and  can  lead  to  only  one  concla* 
sion,  the  court  will  adjudge  as  a  matter  of  law  that  there  was,  or  was 
not,  negligence;  but  if  the  facts  are  disputed  or  equivocal,  anddifierent 
inferences  can  reasonably  be  drawn  from  them,  the  question  of  negli- 
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genoe  must  be  determined  by  the  jury  under  the  instructions  of  the 
court. 

Same. — Traveller  Approaching  Railroad. — Failure  to  Look. — Inferences  Drawn 
by  Court. — A  traveller  approaching  a  railroad  with  the  intention  of 
crossing  is  bound  to  know  that  to  attempt  to  cross  near  and  in  front  of 
a  moving  train  involves  danger;  and  if  he  does  not  look  and  listen  the 
court  will  draw  the  inference  that  his  act  contributed  to  the  injury. 

Same. — Servant  Working  at  Orossing. — Right  to  I^'esume  Signals  wHl  be  Oiven. 
— Must  Use  Care  to  Avoid  Injury. — A  servant  rightfully  working  upon  the 
track  of  a  railway  iQ  justified  in  assuming  that  those  in  charge  of  mov- 
ing trains  will  obey  an  express  mandate  of  the  law  requiring  signals  to 
be  given  at  crossings  ;  but  this  does  not  absolve  him  from  the  necessity 
of  using  reasonable  care,  proportioned  to  the  dangers  incident  to  his 
work  and  position,  to  avoid  injury  to  himself. 

Same. — Rule  Applicable  to  Travellers  Approaching  and  to  Servant  Working  on 
Track. — The  rule  applicable  to  a  traveller  approaching  a  track,  requir- 
ing him  to  look,  and  attributing  to  him  contributory  negligence  if  he 
do  not,  is  not  applicable  to  a  servant  of  the  company  on  the  track 
repairing  it. 

Same. — Servant. — Presumption  of  Knowledge  Arising  from  Showing  His  Ac- 
quaintance with  Locality  and  Duty  of  Servants  in  Running  Trains. — Where 
a  servant  is  injured  at  a  railway  crossing  by  a  moving  train,  which 
crossing  he  has  known  for  several  years,  the  courts  will  presume,  in  the 
absence  of  a  showing  to  the  contrary,  that  during  these  years  the  em- 
ployees of  the  company,  working  at  that  point,  had  been  observant  of 
the  duty  of  reciprocal  care  for  the  safety  of  each  other  which  the  law 
imposes  upon  them,  and  obedient  to  the  law  relative  to  the  running  of 
trains  over  crossings,  and  the  injured  servant  with  knowledge  of  such 
facts  would  be  justified  in  acting  on  the  assumption  that  such  careful 
observance  of  duty  would  continue. 

Prachce. — Judgment  on  Reversal. —  When  will  not  be. — Order  Entered  on  In-- 
terrogaiories. — On  reversal  of  a  judgment  entered  on  the  special  findings 
of  the  jury,  the  Supreme  Court  will  seldom  order  the  entry,  by  the 
lower  court,  of  a  judgment  on  the  general  verdict ;  but  will  order  that  a 
new  trial  be  granted,  unless  the  entire  record  below  is  in  the  transcript 
and  affirmatively  shows  that  no  injury  would  be  done  the  appellee  by 
entry  of  a  judgment  on  the  verdict. 

Same. — Rules  of  Practice  Must  be  OeneraL — Rules  of  practice  must  be  gen- 
eral, and  should  be  framed  with  a  view  to  insuring,  so  far  as  possible, 
just  results  in  all  cases,  aud  minimizing  the  danger  of  injustice  being 
done  to  parties  in  any  case. 

From  the  Fulton  Circuit  Court. 

J.  D,  McLaren  and  E.  G.  Martindale,  for  appellant. 
J,  Brcuskenridge  and  A.  Zollara,  for  appellee. 


I 


172  SUPREME  COURT  OF  INDIANA, 

Shoner  t.  The  Pennsylvania  Company. 

McBbide^  J. — The  appellant  was  a  section  hand  in  the 
service  of  the  Terre  Haute  and  Indianapolis  Railroad  Com- 
pany, known  as  the  "  Vandalia*'  road. 

The  track  of  the  Yandalia  road  crosses  that  of  the  appellee 
^'  at  grade ''  at  Plymouth,  Marshall  county,  and  the  crossing 
of  the  two  tracks  was  embraced  in  the  section  on  which  the 
appellant  worked.  On  the  morning  of  December  5th,  1887, 
the  appellant  and  a  co-employee,  named  Sullivan,  were  en- 
gaged in  making  some  repairs  to  the  track  at  the  crossing, 
and  while  thus  engaged  were  struck  by  a  baggage-car  which 
was  being  pushed  over  the  crossing  by  one  of  the  appellee's 
locomotives.  Sullivan  was  killed,  and  the  appellant  was  se- 
verely injured.  This  suit  was  to  recover  for  the  injuries  thus 
sustained  by  the  appellant. 

The  trial  resulted  in  a  general  verdict  in  his  favor.  In- 
terrogatories were  submitted  to  the  jury  by  both  parties,  and 
were  answered.  The  court,  on  motion  of  the  appellee,  ren- 
dered judgment  in  its  favor  on  the  answers  to  interrogato- 
ries, notwithstanding  the  general  verdict.  The  appellant 
insists  that  this  was  error,  for  the  following  among  other 
reasons  : 

1st.  That  the  interrogatories  are  not  properly  in  the 
record,  and  can  not  be  considered  as  affecting  the  general 
verdict. 

2d.  There  is  no  such  inconsistency  between  the  answers  to 
interrogatories  and  the  general  verdict  as  will  .justify  disre- 
garding the  latter. 

The  record  shows  that  both  parties  submitted  interrogato- 
ries, and  dsked  that  the  court  require  the  jury  to  answer 
them  if  they  returned  a  general  verdict.  It  does  not  af- 
firmatively appear  from  the  record  that  the  court  did  submit 
them  and  instruct  the  jury  to  answer  them,  but  the  record 
shows  that  the  jury  did  answer  them.  The  case  of  Cleve- 
land,  etc.,  R,  W.  Co.  v.  Bowen,  70  Ind.  478,  cited  by  the  ap- 
pellant, and  the  cases  of  Hervey  v.  Parry,  82  Ind.  263,  Aiken 
V.  Ising,  94  Ind.  507,  and  Hamilton  v.  Shoaff,  99  Ind.  63, 
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would  sustain  appellant's  coutentiony  but  those  cases  have 
been  overruled  on  that  proposition  by  the  later  case  of 
Frank  v.  Orimes,  108  Ind.  346. 

Section  546,  R.  S.  1881,  provides  that  "  In  all  actions, 
the  jury,  unless  otherwise  directed  by  the  court,  may,  in 
their  discretion,  render  a  general  or  special  verdict ;  but  the 
court  shall,  at  the  request' of  either  party,  direct  them  to 
give  a  special  verdict  in  writing  upon  all  or  any  of  the  is- 
sues ;  and  in  all  cases,  when  requested  by  either  party,  shall 
instruct  them,  if  they  render  a  general  verdict,  to  find  spe- 
cially upon  particular  questions  of  fact,  to  be  stated  in  writ- 
ing.    This  special  finding  igr  to  be  recorded  with  the  verdict.'^ 

The  record,  showing  as  it  does,  that  the  parties  in  com- 
pliance with  the  statute,  requested  the  court  to  require  the 
jury  to  answer  the  interrogatories,  if  they  returned  a  general 
verdict,  and  that  the  jury  did  return  a  general  verdict,  and 
did  also,  in  &ct,  answer  the  interrogatories,  it  will  be  pre- 
sumed that  the  court  did  its  duty,  and  instructed  and  required 
the  jury  to  answer  them,  unless  the  contrary  is  aflSrmatively 
shown  by  the  record.  We  fully  approve  the  rule  as  laid 
down  in  Frank  v.  GrimeSy  supra.  The  interrogatories  and 
their  answers  are  properly  in  the  record. 

The  law  is  well  settled  that  to  justify  overturning  the  gen- 
eral verdict,  and  rendering  judgment  on  the  special  find- 
ings, there  must  be  irreconcilable  conflict  between  them.  If 
the  special  findings  can,  upon  any  reasonable  hypothesis,  be 
reconciled  with  the  general  verdict,  the  latter  will  control, 
and  the  court  can  not  render  judgment  against  the  party  who 
has  the  general  verdict  in  his  favor.  This  has  been  so  many 
times  decided,  and  never  even  questioned,  that  it  is  unneces- 
sary to  cite  any  authorities  in  its  support.  It  is  also  equally 
well  settled  that  a  general  verdict  will  not  be  controlled  by 
special  findings,  if  they  are  reconcilable  with  each  other  un- 
der any  supposable  state  of  facts,  provable  under  the  issues, 
without  reference  to  the  evidence  actually  adduced  on  the 
trial.  Stevens  v.  City  of  Logansport,  76  Ind.  498 ;  Pittsburgh, 
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etc.,  R,  W,  Go.  V.  Martiuy  82  Ind.  476 ;  Higgins  v.  JCendally 
73  Ind.  522 ;,  Lovthain  v.  Miller,  85  Ind.  161 ;  Amidon  v. 
Gaff,  24  Ind.  128. 

The  court  will  not  presume  anything  in  aid  of  the  special 
findings,  but  will  make  every  reasonable  presumption  in  fa- 
vor of  the  general  verdict.  Pittsburgh,  etc.,  R,  W.  Go.  v. 
Martin,  supra. 

When,  however,  they  can  not  be  thus  reconciled,  the  spe- 
cial findings  must  prevail.  Hartman  v.  Flaherty,  80  Ind.  472 ; 
Lake  Shore,  etc.,  R.  W.  Go.  v.  McGormick,  74  Ind.  440  ; 
Fleetwood  v.  Dorsey  Machine  Go.,  95  Ind.  491  ;  Ghicago,  etc., 
R.  W.  Go.  V.  Hedges,  118  Ind.  5 ;  Frank  v.  Grimes,  supra. 

To  justify  a  recovery  by  the  appellant,  he  was  required  to 
show  that  he  sustained  the  injury  complained  of  by  the  neg- 
ligence of  the  appellee,  and  that  he  was  himself  free  from 
negligence  which  contributed  to  the  injury.  The  alleged  in- 
consistency between  the  general  verdict  and  the  answers  to 
interrogatories  is,  that  the  latter  show  contributory  negli- 
gence. If  this  is  true,  the  judgment  of  the  circuit  court  was 
right,  as  contributory  negligence  on  his  part  would  be  an 
absolute  bar  to  a  recovery,  and  if,  as  alleged,  contributory 
negligence  was  shown  by  the  special  findings,  there  was  such 
irreconcilable  conflict  as  made  it  the  duty  of  the  court  to  dis- 
regard the  general  verdict  and  render  judgment  in  favor  of 
the  appellee. 

It  is  averred  in  the  complaint  that  the  *'  Yandalia  "  road 
was  built  after  that  of  the  appellee,  and  that  the  former  com- 
pany was  required  to  maintain  and  keep  in  repair  the  tracks 
of  both  roads  at  the  crossing;  that  on  the  morning  in  ques- 
tSon  the  appellant  and  Sullivan  were  ordered  by  their  section 
l)OSS  to  make  some  needed  repairs  on  the  appellee's  main  track 
at  the  crossing,  by  tightening  some  bolts  which  had  become 
loose  ;  that  while  they  were  engaged  in  doing  so,  some  of  the 
appellee's  servants  were  engaged  in  moving  a  locomotive  and 
some  freight  cars  on  a  side-track  about  eight  feet  south  of 
where  they  were  at  work,  thus  making  a  great  deal  of  noise ; 
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that  to  get  out  of  the  way  of  the  freight  their  section  boss 
was  compelled  to  run  his  hand-car  to  a  point  where  he  was 
separated  from  them  by  the  moving  freight  train,  and  that 
while  they  were  bending  down,  engaged  in  tightening  the 
bolts,  other  employees,  with  a  locomotive  and  a  baggage  car, 
moved  without  noise,  signal  or  warning  upon  the  main  track, 
and  pushed  the  baggage  car  against  and  over  them,  killing 
Sullivan  and  injuring  the  appellant.  The  engine  and  bag- 
gage car  belonged  to  an  accommodation  train  which  was  run 
daily  from  Plymouth  to  Fort  Wayne  and  back,  and  when 
the  accident  occurred  it  was  running  backward  toward  the 
east  to  reach  a  water  plug  for  the  purpose  of  taking  water. 
The  appellant  and  Sullivan  were  facing  east,  or  northeast, 
and  the  engine  and  baggage  car  approached  them  from  be- 
hind. 

No  question  is  made  in  the  argument  over  the  negligence 
of  the  appellee's  servants,  and  the  case,  as  it  is  presented  to 
us  must  be  considered  on  the  assumption  that  the  appellant's 
injuries  were  caused  by  their  actionable  negligence.  The 
only  question  for  us  to  consider  is,  do  the  special  findings 
show  contributory  negligence  on  the  part  of  the  appellant? 

The  o;^ly  interrogatories  and  answers  bearing  on  the  ques- 
tion of  coQtributory  negligence  are  as  follows : 

Of  those  submitted  by  the  appellant : 

*'  10.  Did  not  the  plaintiff  look  along  the  main  track  of 
the  defendant's  railway,  both  east  and  west  of  the  crossing, 
before  he  commenced  work  at  the  crossing  on  the  morning 
he  was  injured,  and  did  he  not  thus  learn  that  the  main  track 
was  clear  so  far  as  he  could  see,  both  east  and  west  of  the 
crossing?     Ans.  Yes." 

Of  those  submitted  by  the  appellee  : 

"  6.  Had  not  Shoner  been  at  work  on  said  crossing  only 
about  three  or  four  minutes  before  he  was  injured?  Ans. 
In  our  opinion  five  or  six  minutes." 

^*  7.  Does  not  the  track  of  the  defendant  run  east  and  west 
through  the  city  of  Plymouth  ?  Ans.   Yes." 
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^'  10.  Is  not  the  defendant's  track  straight,  and  in  fall 
view  to  one  standing  on  the  crossing  where  Shoner  was  hurt, 
for  a  mile' or  more  west  of  said  crossing?    Ans.   Yes, 

'^  11.  Was  not  the  engine  and  baggage  car  that  struck 
Shoner  moving  east  on  defendant's  main  track?    Ans.  Yes. 

'^  12.  Was  not  the  engine  and  baggage  car  that  struck 
Shoner,  at  and  immediately  before  the  collision,  running  at 
the  rate  of  about  two  to  four  miles  an  hour?   Ans.   Yes.'' 

"  14.  Could  not  Shoner,  by  looking  west  along  defend- 
ant's main  track,  have  seen  the  engine  and  car  approaching 
for  a  distance  of  700  to  800  feet  from  the  crossing  where  he 
was  hurt  ?    Ans,   Yes. 

"  15.  Could  not  Shoner,  by  looking  west  along  defend- 
ant's main  track,  have  seen  the  engine  and  car  approaching 
that  struck  him  in  ample  time  to  have  gotten  out  of  the  way 
and  have  avoided  the  injury?    Ans.    Yes. 

*^  16.  After  Shoner  had  commenced  working  on  the 
crossing,  did  he  look  west  for  the  approaching  car  at  all? 
Ans.   No." 

It  is  also  shown  by  other  answers  that  the  appellant  had 
worked  on  the  same  section  for  three  years,  and  had  for  years 
resided  within  three  blocks  of  the  crossing,  and  th^t  the  ac- 
commodation train  to  which  the  engine  and  baggage  car  be- 
longed had  been  run  at  the  same  time  for  several  months  prior 
to  the  time  the  appellant  was  injured. 

The  appellee  insists  that  upon  these  facts  the  court  must 
say  as  matter  of  law  that  the  appellant  was  guilty  of  con- 
tributory negligence  ;  that  it  must  be  assumed  that  the  length 
of  time  the  appellant  had  worked  on  the  section,  and  had  re* 
sided  in  that  immediate  vicinity,  had  made  him  familiar  with 
the  times  of  running  trains  on  that  part  of  the  road  ;  that 
the  place  where  he  was  required  to  work  on  the  main  track 
of  the  road  nece&sarily  exposed  him  to  such  dangers  as  re- 
quired him  to  exercise  active  vigilance  for  his  own  protec- 
tion ;  and  that,  under  the  circumstances,  his  failure  to  look 
after  he  commenced  work  was  per  8e  negligent. 
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In  cases  involving  questions  of  negligence^  the  rule  is  now 
settled  that,  where  the  &cts  are  undisputed,  and  the  inferences 
which  may  be  drawn  from  them  are  not  equivocal^  and  can 
lead  to  but  one  conclusion,  the  court  will  adjudge  as  matter 
of  law  that  there  is,  or  is  not,  negligence.  While  in  cases 
where  the  fitcts  are  disputed,  or  where  they  are  equivocal, 
and  different  inferences  can  reasonably  be  drawn  from  them, 
the  question  of  negligence  must  be  determined  by  the  jury 
under  proper  instructions.  Baltimore.^  etc.y  Jf2.  R,  Co.  v. 
WcUbom,  127  Ind.  142 ;  Mann  v.  Belt  R.  iJ.,  etc.y  Co.,  128 
Ind.  138,  and  authorities  cited  in  each.  See,  also,  Rogers  v. 
LeydeUy  127  Ind.  60,  where  a  full  citation  of  authorities  will 
be  found. 

m 

The  general  verdict  in  appellant's  favor  necessarily  in- 
volved a  finding  that  he  was  free  from  contributory  negli- 
gence. Bearing  in  mind  the  rule  that  every  reasonable  pre- 
sumption will  be  indulged  in  favor  of  the  general  verdict, 
and  that  the  antagonism  between  it  and  the  special  findings 
must  be  so  great  that  it  can  not  be  removed  by  any  evidence 
legitimately  admissible  under  the  issues,  can  it  be  said  that 
the  facts  specially  found  are  unequivocal,  and  that  no  infer- 
ence but  that  of  negligence  can  be  drawn  from  them  ? 

When  a  traveller  approaches  a  railroad  with  the  intention 
of  crossing  it,  he  is  bound  to  know  that  to  attempt  to  cross 
near  and  in  front  of  a  moving  train  involves  more  or  less  of 
danger.  If  he  is  so  heedless  of  his  personal  safety  that  he 
braves  the  danger,  or  so  careless  that  he  does  not  use 
the  senses  nature  has  given  him  to  look  and  listen,  that 
he  may  learn  if  there  is  danger,  only  one  inference, 
that  of  negligence,  can  be  drawn  from  his  conduct. 

But  the  conduct  of  the  appellant  must  be  measured  by  a 
different  standard.  He  was  on  the  road  rightfully,  and  in 
the  discharge  of  duty,  and  while  he  was  not  absolved  from 
the  necessity  of  being  vigilant,  and  careful  to  avoid  danger, 
he  had  a  right  to  rely,  also,  to  some  extent,  on  the  care  and 
Vol.  130.— 12 
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vigilance  of  others  engaged  in  using  the  same  road.  Those 
who  are  engaged  in  the  active  work  of  operating  a  railroad^ 
or  anything  else  involving  danger  to  the  operatives,  are  not 
only  required  to  be  watchful  and  vigilant  to  conserve  their 
own  safety,  but  owe  a  similar  duty  to  all  others  whose  duties 
expose  them  to  the  same  dangers  ;  and  they  have,  at  the 
same  time,  a  right  to  rely,  to  some  extent,  on  the  care  of  each 
other,  and  to  assume  that  each  one  thus  employed  will  use 
reasonable  care  to  avoid  injuring  the  others.  Pennsylvania 
Co.  V.  O'Shaughnesay,  122  Ind.  588. 

The  work  the  appellant  was  doing  was  on  the  crossing  of  the 
two  roads.  The  law  makes  it  a  felony  for  any  engineer  of  any 
railroad,over  which  passengers  are  transported,to  run  his  loco- 
motive over  such  a  crossing  without  first  bringing  his  locomo- 
tive to  a  full  stop,  and  ascertaining  that  there  is  no  other  train, 
or  locomotive,  approaching,  and  about  to  pass  upon  and  over 
such  crossing.  Section  2172,  B.  S.  1881.  The  appellant  would 
be  justified  in  assuming  that  any  engineer  approaching  the 
place  where  he  was  working  would  obey  this  express  man- 
date of  the  law,  and  that  his  presence  would  thereby  be  dis- 
closed, and  pains  taken  to  avoid  injuring  him. 

While  this  would  not  absolve  him  from  the  necessity  of 
using  reasonable  care,  proportioned  to  the  dangers  incident 
to  his  work,  and  the  place  where  he  was  working,  it  is,  of 
course,  apparent  that  the  rule  applicable  to  the  traveller  on 
the  highway,  approaching  a  railroad  crossing,  can  not  be  ap- 
plied to  him.  His  duty  requires  him  to  give  attention  to 
his  work.  Can  the  court  say,  as  matter  of  law,  how  often  he 
should  turn  from  his  work  to  look  for  approaching  trains?  He 
looked  when  he  commenced  work,  and  saw  that  the  track 
was  clear.  He  then  worked  for  five  or  six  minutes  without 
again  looking,  and  was  hurt.  Can  the  court  say,  under  such 
circumstances,  that  the  inference  of  contributory  negligence 
is  conclusive,  and  sufficient  to  overthrow  the  general  ver- 
dict? We  think  not.  The  fact  that  the  appellant  had 
worked  on  that  same  section,  and  had  resided  in  the  imme- 
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diate  vicinity  for  three  years^  only  strengthens  the  conclu- 
sion we  have  reached.  In  the  absence  of  any  showing  to 
the  contrary,  it  will  be  presumed  that  during  those  years  the 
employees  of  the  appellee^  working  at  that  point,  had  been 
observant  of  the  duty  of  reciprocal  care  for  the  safety  of 
each  other^  which  the  law  imposes  on  them,  and  had  also 
obeyed  the  law  requiring  the  stopping  of  trains^  and  obser- 
vation of  the  track  before  attempting  to  run  over  tne  cross-* 
ing.  If  so,  his  knowledge  thus  acquired  would  indicate  that 
the  safest  place  for  a  workman,  on  the  line  of  the  track,  would 
be  the  crossing,  as  he  would  there  be  reasonably  certain  to 
be  seen  and  warned  in  time  to  escape  danger. 

The  following  are  among  the  authorities  which,  in  some 
measure,  sustain  the  conclusion  we  have  peached.  McMar* 
shall  V.  Chicago,  etc.,  R.  W.  Co.,  80  Iowa,  757 ;  Chicago^  etc,, 
R.  W.  Co.  V.  Dunleavy,  129  111.  132 ;  Goodfellow  v.  Boston, 
etc,,  R.  R.  Co.,  106  Mass.  461 ;  Ohio,  etc.,  R.  W,  Go.  v.  OoUam, 
73  Ind.  261 ;  Stevens  v.  City  of  Logansport,  supra. 

The  court  erred  in  sustaining  the  appellee's  piotion  for  a 
judgment  on  the  special  findings,  notwithstanding  the  gen« 
eral  verdict. 

The  judgment  is  reversed,  with  instructions  to  the  Fulton 
Circuit  Court  to  grant  a  new  trial. 

Filed  Oct.  8,'l891. 

On  Petition  for  a  Rehearing. 

McBride,  J. — The  appellee  has  asked  for  a  rehearing. 
Reconsideration  of  the  case  only  confirms  us  in  the  correct* 
ness  of  the  conclusion  reached.  The  petition  for  a  rehearing 
is  therefore  overruled.  The  appellant  asks  for  a  change  of 
the  mandate,  and  that,  instead  of  ordering  a  new  trial,  the 
court  direct  the  Fulton  Circuit  Court  to  render  judgment  in 
appellant^s  favor  on  the  general  verdict. 

^yhiIe  it  is  possible  that  by  such  an  order  no  injustice 
would  bp  done,  and  that  substantial  justice  would  be  done, 
the  possibility  of  injustice  as  the  result  of  such  a  mandate  is 
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too  great  to  justify  the  court  in  making  it.  We  are  not  able 
to  say  from  the  record  that  there  may  not  have  been  errors 
on  the  trial  against  the  appellee  which,  if  presented  by  a 
motion  for  a  new  trial,  would  have  compelled  a  reyersal. 

When  the  court  below  sustained  the  motion  for  a  judg- 
ment in  the  appellee's  favor  on  the  answers  to  interrogatories, 
notwithstanding  the  general  verdict,  there  was  no  longer 
reason  or  ground  for  a  motion  by  it  for  a  new  trial. 

As  matter  of  course,  also,  there  was  no  reason  for  bring- 
ing into  the  record  by  bills  of  exception  any  errors  which  may 
have  been  committed  on  the  trial,  and  of  which  the  appellee 
could  only  avail  itself  by  a  motion  for  a  new  trial  and  by 
bills  of  exception.  Rules  of  practice  must  be  general,  and 
should  be  framed  with  a  view  to  insuring,  so  far  as  possible, 
just  results  in  all  cases,  and  minimizing  the  danger  of  in- 
justice being  done  to  parties  in  any  case. 

It  is  true  that  in  the  record,  as  it  comes  to  us,  we  find 
nothing  to  indicate  that  the  trial  was  not  fair,  and  that  a  cor- 
rect result  was  not  reached  4>y  the  general  verdict.  Nor  do 
we  find  any  thing  to  indicate  that  there  was  any  error  against 
the  appellee.  We  can  not,  however,  close  our  eyes  to  the 
fact  that  with  the  sustaining  of  the  motion  for  a  judgment 
non  obstante  the  proceedings  closed,  and  that  the  appellee 
could  not  thereafter  file  its  motion  for  a  new  trial,  and  thus 
bring  possible  errors  into  the  record. 

Section  660,  R.  S.  1881,  provides  that  "When  the  judg- 
ment is  reversed,  in  whole  or  in  part,  the  Supreme  Court 
shall  remand  the  cause  to  the  court  below,  with  instructions 
for  a  new  trial,  when  the  justice  of  the  case  requires  it." 

In  Buskirk  Practice  (p.  334),  it  is  said  that  '^A  cause  is 
never  remanded  with  particular  instructions  relative  to  the 
judgment  to  be  rendered,  unless  all  the  facts  necessary  to  a 
complete  and  final  determination  of  the  cause  are  in  the  rec- 
ord." See,  also,  Works  PI.  and  Prac,  section  1106.  That 
can  not  be  said  in  a  cause  terminating  as  this  did.     If  the 
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motion  for  a  judgmeDt  non  obstante  had  been  overruled^  it 
would  be  different. 

Petition  to  change  mandate  overruled. 

FUed  Jan.  9,  1892. 
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Neoliosnce. — Inezperieneed  Servant, — Presumption  of  his  Exercise  of  Care. —      1182    9 


One  employing  an  inexperienced  servant  has  a  right  to  presume  that  he       130        181 
will  exercise  some  degree  of  care  to  avoid  injury,  and  that  he  will  not       170       376 
place  himself  in  a  dangerous  position,  unless  that  position  is  the  dne  he  is 
OK^dered  to  occupy. 

SxMS. — Servant  Engaged  in  Cleaning  Bailway  Locomotive, — Odng  Under  it,-^ 
An  inexperienced  servant  employed  in  cleaning  a  locomotive,  who  gets 
under  it  for  that  purpose  without  first  notifying  the  person  in  charge 
of  it  of  his  intention,  is  guilty  of  contributory  negligence. 

Same. — Genera/  AUegaiion  0/  Care  Overcome  by  Specific  Allegations  Showing 
Contributory  Negligence. — The  general  averment  of  a  want  of  negligence 
on  the  part  of  the  plaintiff  is  controlled  by  the  specific  allegations  of 
fact  which  show  that  he  was  negligent. 

Same. — Incompetent  Fellow^Servant. — Ignorance  of  Plaint^  of  His  Incompe" 
tentif. — In  order  to  hold  a  master  liable  for  the  incompetency  of  his  serv- 
ant, whom  he  knows  to  be  incompetent,  when  such  servant  has  in- 
flicted an  injury  on  another  servant,  the  latter  must  aver  and  show  that 
he  himself  was  ignorant  of  the  fact  that  hb  fellow-servant  was  incom- 
petent. 

Master  and  SEBYAirr. — Fellow- Servants.  —  Engineer  and  Cleaner  of  Lo^ 
eomotive, — A  servant  in  charge  of  a  locomotive  in  a  yard,  and  anothei 
servant  engaged  in  cleaning  it,  are  fellow-servants. 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshall,  for  appellant. 

/.  B.  Brown,  W.  M.  Ramsey,  L.  Maxwell,  R.  Ramsey  and 
jE.  Barton,  for  appellee. 

Miller,  J. — The  sole  question  is  whether  the  amended 
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complaint  states  a  cause  of  action.  It  alleges^  in  substance, 
that  on  December  12th,  1888,  the  company  employed  plain- 
tiff to  work  in  her  round-house  and  yard  adjoining,  at  Sey- 
mour, and  that  a  part  of  his  duty  was  to  clean  her  engines 
of  ashes  and  fire  when  they  came  into  the  yard ;  that  he  was 
required  to  work  under  the  orders  of  other  men  until  he 
should  learn  the  business  himself,  to  wit,  under  the  directions 
of  James  Sutton,  David  Quinn  and  Charles  CoUmeyer,  plain- 
tiff himself  being  inexperienced;  that  on  the  night  of  De- 
cember 28th,  1888,  engine  133  came  into  the  yard,  and  while 
it  was  standing  on  a  switch-track  to  be  cleaned,  he  was  or- 
dered by  the  above-named  persons  to  go  with  one  of  them 
to  clean  it ;  that  in  order  to  do  said  work  it  was  necessary  to 
take  off  a  valve  held  by  a  chain  that  was  broken,  and  was 
tied  by  another  chain  ;  that  when  plaintiff  untied  the  chain 
the  valve  dropped  down  upon  the  ground,  under  the  engine, 
midway  between  the  rails,  making  it  necessary  for  plaintiff 
to  place  his  head,  shoulders,  arms  and  the  upper  part  of  his 
body  under  the  engine  boiler  to  get  the  valve,  which  he  did  ; 
that  while  he  was  thus  getting  the  valve,  the  engineer,  who 
knew  he  was  cleaning  the  engine,  carelessly  and  negligently 
started  it  and  ran  it  upon  plaintiff,  thus  causing  his  injuries; 
that  the  condition  of  the  chain  and  valve  rendered  the  ma- 
chinery dangerous  and  unsafe,  and  exposed  plaintiff  to  un- 
necessary hazard  ;  that  it  had  been  in  that  condition  for 
more  than  ten  days,  and  defendant  knew  it  was  in  said 
broken  and  unsafe  condition,  and  negligently  permitted  it  to 
remain  so,  and  plaintiff  did  not  know  that  it  was  broken  and 
unsafe  until  he  went  to  said  engine  to  clean  it ;  that  defend- 
ant knew  of  plaintiff's  inexperience,  and  failed  to  give  him 
any  warning  of  the  dangers  of  the  work ;  that  the  person  in 
charge  of  the  engine,  and  running  it  while  in  the  yard,  was 
in  defendant's  employ,  and  had  been  for  more  than  a  year 
prior  to  that  time,  and  was  negligent  in  the  performance  of 
his  duties,  and  was  especially  negligent  in  the  performance 
of  his  said  duty  with  said  engine,  and  was  not  a  skilled  or 
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practical. engineer,  and  was  incompetent  and  only  a  yard 
handy  without  experience  in  running  or  managing  locomotive 
engines,  and  was  by  defendant's  orders  put  at  said  service ; 
that.the  defendant  knew  he  was  negligent  and  careless,  and 
defendant  was  negligent  and  careless  in  employing  him,  and 
retaining  him  in  its  service  ;  tliat  plaintiff  was  without  fault 
or  negligence  in  all  he  did  as  aforesaid,  and  received  his 
said  injuries  without  fault  or  carelessness  on  his  part. 

It  appears  from  the  allegations  of  the  foregoing  complaint 
that  the  fact  that  the  chain  which  held  the  valve  was  broken 
was  not  the  proximate  cause  of  the  injury.  It  was  the 
starting  of  the  engine  while  the  appellant  was  under  it  that 
caused  the  injury  complained  of.  Pease  v.  Chicago,  etc.,  R. 
W.  Co.,  61  Wis'  163. 

It  was  not  negligence  on  the  part  of  the  persons  under 
whose  direction  he  was  working  to  order  him  to  clean  the  ^ 
engine,  which  at  the  time  was  standing  still  on  the  track. 
They  had  the  right  to  "presume,  although  he  was  inexper- 
ienced in  the  work,  that  he  would  exercise  some  degree  of 
care  to  avoid  injury.  They  did  not  order  him  to  go  under 
the  engine,  or,  for  any  thing  that  appears  in  the  complaint, 
have  any  reason  to  suppose  that  he  would  place  himself  in 
that  dangerous  position.  Atlas  Engine  Works  v.  RandaU, 
100  Ind.  293. 

It  is  not  alleged  that  he  notified  tbe  engineer  or  other  per- 
sons in  charge  of  the  engine  that  he  was  going  under  it,  or 
that  they  had  any  notice  or  knowledge  of  that  fact.  Under 
these  circumstances  it  does  not  appear  that  the  employees  in 
charge  of  the  engine  were  guilty  of  negligence  in  putting  it 
in  motion ;  but  it  does  appear  that  the  appellant  was  guilty 
of  negligence,  contributing  to  the  injury,  in  placing  himself 
in  this  dangerous  position  without  first  warning  the  engineer. 
It  was  the  assumption  of  a  needless  risk  on  his  part.  The 
general  averment  of  want  of  negligence  on  his  part  is  con- 
trolletl  by  the  specific  allegations  of  fact  which  show  that  he 
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was  negligent.     Jefferaonvilley  etc,  R.  R.  Co.  v.  Goldsmith,  47 
Ind.  43. 

If  there  was  negligence  on  the  part  of  the  employees  of 
the  company,  either  in  ordering  him  to  clean  the  engiqe,  or 
of  the  engineer  in  starting  the  engine^  it  was  the  negligence 
of  a  co-employee,  for  which  the  appellee  is  not  responsible. 
WiUon  V.  Madisofiy  etc.,  R.  R.  Co.,  18  Ind.  226 ;  Gormley  v. 
'  Ohio,  etc.,  R.  W.  Co.,  72  Ind.  31 ;  EwcUd  v.  Chicago,  etc.,  R^ 
W.  Co.,  70  Wis.  420 ;  Pease  v.  Chicago,  etc.,  R.  W.  Co.,  «u- 
pra;  Bergstron  v.  Staples,  82  Mich.  654. 

The  allegations  charging  that  the  servant  in  charge  of  the 
engine  was  not  a  skilled  or  practical  engineer,  but  was  in-* 
competent,  and  that  the  defendant  was  negligent  and  careless 
in  employing  and  retaining  him  in  its  service,  fidls  short  of 
taking  the  case  out  of  the  general  rule,  that  the  master  is 
•  not  liable  for  injuries  caused  by  the  negligence  of  a  co-em- 
ployee. In  order  to  do  so  it  must  be  alleged,  in  addition  to 
the  charges  of  negligence  on  the  part  of  the  master,  that  the 
plaintiff  was  himself  ignorant  of  the  incompetency  of  his 
fellow-servant.  Lake  Shore,  etc.,  R.  W.  Co.  v.  Stupak,  108 
Ind.  1 ;  Lake  Shore,  etc.,  R.  W.  Co.  v.  Stupak,  123  Ind.  210; 
Indiana,  etc.,  R.  W.  Co.  v.  Dailey,  110  Ind.  75;  Rogers  v,  . 
Ley  den,  127  Ind.  50. 

We  are  unable  to  find  in  this  complaint  any  averment 
negativing  knowledge  an  the  part  of  the  appellant  of  the  al* 
leged  incompetency  of  the  engineer. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Jan.  26,,  1892. 
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Reagan  et  al.  v.  Sheets  et  al. 

DncBHT.— &eo7id  and  ChUdleia  Wi/t.^-Faaiition,  Effed  on  Widoufa  TUle.^ 
Burden  to  Show  Widow  Had  Qreaitr  Intereai  than  Fee  for  Her  Life, — After 
her  hasband's  death,  in  a  partition  proceeding  between  his  second  and 
childless  wife  and  his  children  by  his  first  wife,  there  was  a  finding  that 
hnsbaad  and  father  died  seized  in  fee  of  certain  real  estate,  leaving 
snrviying  him  the  widow  and  children,  reciting  that  the  widow  was 
"entitled  to  an  andivided  one-third  part  of  said  real  estate  in  fee 
simple  as  such  widow,"  the  children  entitled  to  the  remaining  two- 
thirds,  followed  by  the  appointment  of  commissioners  in  partition,  and 
a  direction  that  they  **  assign  and  set  apart  to ''  the  widow  "  a  one- third 
part,  in  vahie,  of  said  real  estate,  to  have  and  to  hold  to  her  and  her 
heirs  forever."  On  the  death  of  the  widow,  in  a  suit  to  quiet  title,  her 
heirs  claimed  an  interest  in  fee  simple  to  the  land  awarded  her  by  the 
commissioners,  by  force  of  the  terms  of  the  decree.  Only  the  decree  of 
partition  was  introduced  in  evidence,  the  papers  having  been  lost,  and 
no  parol  proof  made  of  their  contents. 

Held,  that  the  decree  in  partition  gave  the  widow  an  interest  only  for 
her  life,  and  that  her  heirs  had  no  interest  in  the  land. 

Held,  also,  that  the  burden  was  on  her  heirs,  the  defendants,  to  shoV^  that 
she  had  a  greater  interest  in  the  land  than  an  interest  for  her  life  as 
against  the  heirs  of  her  husband. 

From  the  Morgan  Circuit  Court. 

G.  A,  Adams,  J.  8.  Newhy  and  W.  R.  Hdrrisony  for  ap- 
pellants. 

F,  P.  A.  Phelps,  A.  M.  Ownning  and  M.  H.  Parks,  for  ap- 
pellees. 

Coffey,  J. — This  was  an  action  brought  by  the  appel* 
lees  against  the  appellants,  in  the  Morgan  Circuit  Court,  to 
quiet  title  to  the  real  estate  described  in  the  complaint. 

Upon  issues  formed  the  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  for  the  appellees,  upon  which  the  court,  over  ; 
a  motion  for  a  new  trial,  rendered  judgment. 

It  IS  urged  here,  as  a  reason  for  reversing  the  judgment  \ 

of  the  circuit  court,  that  it  was  error  to  overrule  the  motion  1 

of  the  appellants  for  a  new  trial. 
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It  is  admitted  by  tlie  parties  that  Reason  Reagan  died  in 
the  year  1854^  tl^e  owner  in  fee  of  the  land  in  dispute,  to- 
gether with  other  lands,  leaving  Mary  Reagan  as  his  widow, 
she  being  a  second  wife,  by  whom  he  had  no  children.  She 
departed  this  life  in  the  year  1886.  The  appellants  are  ^he 
children  of  Reason  Reagan  by  a  former  marriage,  and  the 
descendants  of  such  of  his  children  as  have  departed  this  life 
since  his  death. 

The  land  in  controversy  was  set  off  to  Mary  Reagan  in  a 
partition  suit  in  the  Morgan  Common  Pleas  Court  in  the 
year  1866,  and  was  conveyed  by  her  to  John  Sheets,  the 
father  of  the  appellees  in  this  case. 

Section  2487,  R.  S.  1881,  provides  that  "  If  a  man  marry 
a  second  or  other  subsequent  wife,  and  has  by  her  no  chil- 
dren, but  has  children  alive  by  a  previous  wife,  the  land 
which,  at  his  death,  descends  to  such  wife,  shall,  at  her  death, 
descend  to  his  children." 

By  the  terms  of  this  statute  the  land  in  dispute  is  the 
property  of  the  appellants,  unless  something  has  occurred  to 
deprive  them  of  the  title  held  by  their  ancestor,  Reason 
Reagan.  The  burden  of  showing  that  they  have  thus  been 
deprived  of  their  right  rests  upon  the  appellees.  It  is  claimed 
by  them  that  appellants  have  been  deprived  of  their  claim 
to  this  land  by  reason  of  an  agreement  entered  into  between 
Reason  Reagan  and  his  wife,  Mary  Reagan,  followed  by  a 
decree  of  the  common  pleas  court  of  Morgan  county  in  the 
partition  proceeding  above  referred  to. 

It  is  claimed  by  the  appellees  that  a  verbal  agreement  was 
made  between  Reason  Reagan  and  his  wife,  to  the  effect  that, 
in  consideration  that  she  would  join  with  him  in  the  convey- 
ance of  certain  land  to  his  children,  she  should,  upon  his  death, 
have  an  absolute  title  to  what  was  known  as  the  home  farm, 
consisting  of  forty-five  acres,  and  which  includes  the  land 
now  in  dispute  ;  that,  pursuant  to  such  agreement,  the  de- 
cree in  the  partition  suit,  under  which  the  land  was  set  off  to 
her,  was  so  drawn  as  to  confer  such  title,  and  for  that  reason 
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she  took  the  land  as  a  purchaser  from  Reason  Reagan,  and 
not  by  descent.  • 

It  may  be  remarked  of  the  contract  above  mentioned  that 
by  reason  of  the  statute  of  frauds  it  was  not  enforceable. 
There  is  no  claim  that  any  such  delivery  of  possession  took 
place  under  the  contract  as  would  take  the  ca^e  out  of  the 
statute  and  enable  Mary  Reagan  to  enforce  specific  perform- 
ance.     Neal  v.  Neal,  69  Ind.  419. 

If,  therefore,  the  appellants  have  been  deprived  of  their 
right  to  inherit  this  land  from  Mary  Reagan,  it  is  by  reason 
of  the  decree  in  the  partition  suit  under  which  the  land  was 
set  off  to  her. 

It  was  admitted  on  the  trial  of  the  cause  that  the  plead- 
ings in  the  partition  suit  were  destroyed  by  fire  in  the  year 
1876.  Neither  party  attempted  to  prove  the  contents  of 
these  pleadings,  and  for  this  reason  we  know  nothing  of  the 
nature  of  the  issues  between  the  parties  except  what  can  be 
obtained  from  the  'docket  entries. 

Nevertheless,  it  is  claimed  by  the  appellees  that  in  that 
suit  it  was  decreed  by  the  court,  by  agreement  of  the  parties, 
that  Mary  Reagan  should  have  the  land  in  dispute  by  an  ab- 
solute fee  simple  title,  but  this  claim  is  wholly  without  proof. 

As  we  understand  the  brief  for  the  appellees,  the  only 
matter  relied  upon  by  them  as  tending  to  prove  their  claim 
consists  of  recitals  in  the  decree  for  partition. 

So  much  of  the  decree  as  is  relied  upon  by  the  appellees 
is  as  fs^llows : 

"And  now  come  the  plaintiffs,  by  their  attorneys,  and  de- 
fendant, by  her  attorneys,  and  this  cause  comes  on  to  be  heard 
upon  the  complaint,  the  answer  thereto  and  the  facts  agreed 
upon  between  the  parties,  and  the  court  thereupon  finds  that 
the  said  Reason  Reagan  departed  this  life  intestate,  seized  in 
fee  of  the  following  real  estate  in  Morgan  county  and  State 
of  Indiana,  to  wit ;     *     *     *     * 

"And  the  court  further  finds  that  said  Reason  Reagan  left 
surviving  him  the  said  defendant,  Mary  Reagan,  his  widow. 
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who  is  entitled  to  au  undivided  one-third  part  of  said  real 
estate  in  fee  simple  as  such  widow." 

There  is  a  finding  that  the  children  of  Reason  Keagan, 
naming  them^  are  entitled  to  the  remaining  two-thirds  of  the 
land  described  in  the  decree^  followed  by  the  decree  for  par- 
tition. After  the  appointment  of  the  commissioners  the  de- 
cree proceeds  as  follows :  ^^And  they  are  directed  to  assign 
and  set  apart  to  said  Mary  Reagan  a  one-third  part^  in  value^ 
of  said  real  estate,  to  have  and  to  hold  to  her  and  her  heirs 
forever." 

It  is  argued  by  the  appellees  that  the  record  entries  above 
set  out  prove  that  .the  claim  of  Mary  Reagan  to  an  absolute 
title  to  the  home  &rm  was  involved  in  the  case,  and  was  set- 
tled in  her  &vor. 

There  is  nothing  in  the  agreement  recited  to  warrant  such 
an  inference. 

In  the  absence  of  a  showing  to  the  contrary,  the  legal  in- 
ference is  that  the  agreement  was  such'  as  to  warrant  the 
finding  of  the  court  which  follows,  namely,  that  Reason 
Reagan  died  seized  in  fee  of  the  land  described  in  the  peti* 
tion,  and  that  he  left  Mary  Reagan  as  widpw,  and  the  plain- 
tiffs in  that  case  as  his  children  and  heirs  at  law.  It  can  not 
be  assumed,  in  the  absence  of  proof,  that  the  parties  agreed 
to  matters  Qot  embraced  in  findings  of  the  court. 

There  is  nothing  in  the  decree  inconsistent  with  the  claim 
of  the  appellants  in  this  case,  for  the  interest  of  Mary  Rea- 
gan in  the  land  of  which  her  husband  died  seized  was  a  fee 
simple  interest.  Utterbackv.  Terhune^  75  Ind.  S6S;  Hen- 
drix  v.  McBeth,  87  Ind.  287 ;  Bryan  v.  Uland,  101  Ind.  477. 

The  land  descends  to  her  heirs,  but  the  statute  which  ere* 
ates  her  interest  in  the  land  declares  that  the  children  of  the 
husband  through  whom  she  inherits  shall,  as  to  such  land, 
become  her  heirs.  Her  conveyance  of  the  land  to  a  third 
party  can  not  affect  the  rights  of  the  children  by  a  former 
wife.     Bryan  v.  Uland^  supra;    Slack  v.  Thacker,  84  Ind. 
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418;  TAorp  v.  HaneSj  107  Ind.  324;  Avery  v.  Akins,  74 
iDd.  283. 

Not  only  does  the  decree  before  us  fail  to  show  that  Mary 
Reagan  took  the  land  in  controversy  as  a  purchaser  from  her 
husband^  but,  we  think,  it  conclusively  shows  the  contrary. 
It^shows  that  it  was  set  off  to  her  as  the  widow  of  Reason 
Reagan. 

The  decree  does  not  direct  the  home  farm  to  be  set  off  to 
her,  but  directs  that  there  be  set  off  to  her  one-third  in  value 
of  all  the  land  of  which  her  husband  died  seized,  including 
an  eighty-acre  tract  to  which  her  husband  had  executed  a 
title  bond  during  his  lifetime.  She  did  not,  in  fact,  receive 
the  whole  of  the  home  farm,  which  consisted  of  a  tract  of 
forty-five  acres,  but  received  thirty-five  acres  only  of  that 
tract.  In  view  of  what  is  shown  by  this  record,  unexplained 
by  evidence,  we  think  the  verdict  of  the  jury  is  not  sup- 
ported by  the  evidence. 

Without  any  evidence  as  to  what  was  embraced  in  the 
issues  in  the  partition  suit,  or  in  the  terms  of  the  agreement 
under  which  the  cause  was  submitted  to  the  court  for  trial, 
except  such  as  is  found  in  the  record,  the  court,  in  effect,  by 
itSf  instructions,  lefl  the  construction  of  the  record  to  the 
jury. 

This,  we  think,  was  error.  The  construction  of  the  rec- 
ord, under  these  circumstances,  was  for  the  court.  Turner 
V.  First  Nai^l  Bank,  etc.,  78  Ind.  19 ;  Zenor  v.  JohnsoUy  107 
Ind.  69. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

FUed  Jan.  26, 1892. 
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No.  15,393. 

Allen  v.  Gavin,  Administratob. 

Practice. — Precipe  on  Appecd. — Construction. — Incidental  Entries  and  Dis- 
tinct Papers. — Precipe  Part  of  Record  on  Appeal — A  liberal  construction 
will  be  given  to  the  precipe  on  appeal,  and  incidental  entries  will  be 
deemed  impliedly  embraced  in  the  specific  directions.  The  precipe  is  a 
part  of  the  record  on  appeal.    Section  649,  R.  S.  1881. 

Sahjb. — Omisaian  of  Parts  of  Recordt — Precipe. — Effect. — A  party  who  ap- 
peals must  present  a  proper  transcript,  and  if  he  directs  in  his  precipe 
filed  with  the  clerk  below  what  shall  be  incorporated  in  it,  and  his 
directions  omit  independent  papers  or  entries  essential  to  present  the 
questions  involved  below,  the  appeal  will  be  dismissed  or  the  judg- 
ment below  affirmed. 

Same. — Burden  on  Appellant  to  Show  I\'yudiciai  Error. — Error  to  be  avail- 
able on  appeal  must  clearly  appear  in  the  record,  without  the  aid  of 
any  extrinsic  matter,  and  it  must  also  appear  from  such  record  that 
the  error  was  probably  prejudicial  to  the  appellant. 

From  the  Wells  Circuit  Court. 

E.  R.  Wilson  and  /.  J.  Todd,  for  appellant. 
L.  Mock  and  A.  Simmons,  for  appellee. 

B 

Elliott,  C.  J. — The  appellee^s  counsel  stoutly  contend 
that  the  transcript  '^  presents  nothing  for  the  decision  of  this 
court.''  In  support  of  their  position  they  assert,  as  one  of  the 
premises  of  their  argument,  that  where  the  appellant's  coun- 
sel direct  what  parts  of  the  record  below  shall  be  copied  into 
the  transcript  the  clerk  must  obey  the  direction,  and  that 
only  such  entries  and  papers  as  are  embraced  in  the  precipe 
are  properly  parts  of  the  record  on  appeal.  This  is  undoubt- 
edly true,  but  a  liberal  construction  will  be  given  the /w«cip«, 
and  incidental  entries  (not,  however,  independent  entries,  or  * 
distinct  papers)  will  be  deemed  to  be  impliedly  embraced  in 
the  Specific  directions.  Reid  v.  Houston^  49  Ind.  181.  To  the 
statement  of  counsel  may  be  addded  the  further  statement 
that  a  party  who  appeals  must  present  a  proper  transcript, 
and  where  he   directs  what   shall  be   incorporated  in  it  the 
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fault  is  his  if  he  fails  to  secure  and  file  such  a  transcript  as 
fully  and  clearly  presents  the  questions  he  asks  the  court  to 
consider  and  decide.  Morningatar  v.  Muaser^  129  Ind.  470, 
and  cases  cited.  As  the  statute  confers  upon  the  party  who 
appeals  the  right  to  direct  what  papers  and  entries  shall  be 
embodied  in  the  transcript,  it  necessarily  follows  that  if  his 
direction  omits  papers  or  entries  essential  to  a  full  under- 
standing and  proper  decision  of  the  case,  the  appeal  will  be 
unavailing.  In  further  support  of  their  position  counsel  say 
that  "  error  to  be  available  must  clearly  appear  in  the  rec- 
ord, without  the  aid  of  any  extrinsic  matter."  They  cite 
Hudson  V.  Densmore,  68  Ind.  391 ;  McCormack  v.  Earhart, 
72  Ind.  24 ;  Martin  v.  Martin,  74  Ind.  207.  This  is  an  ac- 
curate  statement  of  the  law,  as  far  it  goes,  but  it  does  not 
go  quite  far  enough,  inasftiuch  as,  to  make  error  available  on 
appeal,  it  must  appear  from  the  record  that  the  error  was 
prejudicial  to  the  appellant,  or  was  probably  prejudicial. 
This  doctrine  has  been  asserted  in  many  cases.  Morningstar 
v.  Musser,  supra,  and  authorities  cited.  If,  therefore,  the 
appellee's  counsel  are  right  in  asserting  that  the  record  does 
not  make  the  alleged  error  'manifest,  the  appeal  must  fail. 
Having  ascertained  and  decided,  as  we  are  required  to  do, 
that  the  appellee's  counsel  have  correctly  stated  the  law,  all 
that  remains  to  do  is  to  ascertain  whether  they  have  made  a 
correct  application  of  the  law. 

The  precipe  is  part  of  the  record  on  appeal,  inasmuch  as 
the  statute  requires  the  clerk  "  to  append  "  the  written  di- 
rection to  the  transcript.  Section  649,  R.  8.  1881.  We 
must,  therefore,  examine  the  precipe  to  determine  whether 
the  necessary  papers  and  entries  are  in  the  record.  But,  while 
we  can  ascertain  what  papers  and  entries  are  in  the  record 
from  an  inspection  of  the  transcript  and  the  precipe,  we  can 
not  determine  whether  the  record  is  sujBScient  to  present  the 
questions  argued  without  stating  how  the  questions  arose, 
and  giving  the  general  outlines  of  the  controversy,  so  that 
it  is  necessary  to  make  a  synopsis  of  the  case.     This  we  do 
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by  saying  that  in  November,  1885,  John  H.  Hoover  sold  to 
James  M.  West  eighty  acres  of  land,  and,  to  secure  the  un- 
paid purchase-money,  Hoover  executed  a  promissory  note  to 
West,  reciting  the  consideration  for  which  it  was  given,  and 
specifically  describing  the  land  purchased  of  Hoover ;  West 
died  intestate,  Graviu  became  the  administrator  of  his  estate, 
and  Allen,  the  appellant,  who  had  become  the  owner  of  the 
note,  filed  it  as  a  claim  against  the  estate  of  the  decedent ; 
other  claims,  amounting  to  eight  hundred  dollars,  were  also 
filed ;  the  personal  estate  of  the  decedent  amounted  to 
f  786.66,  out  of  which  the  widow  was  entitled,  under  the  law, 
to  $500,  leaving  a  balance  in  the  hands  of  the  administrator 
of  $286.66  to  be  applied  to  the  payment  of  debts ;  partition 
proceedings  were  instituted  ;  the  land  was  ordered  to  be  sold ; 
it  was  sold  for  $425  ;  this  sum  the  administrator  applied  gen- 
erally to  the  payment  of  debts  and  to  the  payment  of  the 
widow;  subsequently  the  estate  was  declared  insolvent. 

In  speaking  of  the  matters  concerning  the  acts  of  the  ad- 
ministrator, we  may  remark  by  the  way,  appellant's  counsel 
say,  ''All  which  was  shown  by  a  final  settlement  report  filed 
by  the  administrator."  Returning  from  this  transient  di- 
gression, and  resuming  our  synopsis,  we  quote  from  appel- 
lant's brief  the  following  statements  :  ''The  final  settlement 
was  set  for  hearing,  whereupon  Stephen  Allen  filed  his  ex- 
ceptions, and  notice  was  given ;  on  the  day  set  for  its  hear- 
ing the  report  and  exceptions  were  submitted  to  L.  P.  Mil- 
ligan,  special  judge,  for  hearing  and  decision,  together  with 
what  was  termed  an  '  interpleader  proceeding,'  that  had  in 
the  meantime  been  instituted  by  Gravin."  The  judge  took 
the  matter  under  advisement  for  several  days,  and  while  an- 
nouncing his  decision  Gavin  interposed  an  objection  that  the 
^'  interpleader  proceeding  "  was  not  before  him  for  decision, 
and  a  continuance  upon  the  interpleader  was  asked  and  ob- 
tained, and  thereupon  Allen's  exceptions  were  sustained. 
Subsequently  an  application  was  filed  before  another  special 
judge,  C.  W.  Watkins,  to  set  aside  the  judgment  of  the 
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former  special  judge.  The  application  was  sustained,  and 
the  judgment  vacated.  Counsel  for  the  appellant,  in  open- 
ing their  argument,  say  that  '^  We  regret  to  say  that  by 
«ome  sort  of  singular  coincidence  the  final  settlement  report 
of  Gravin  and  Stephen  Allen's  exceptions  thereto  have  dis- 
appeared from  the  files.''  Their  claim  for  a  reversal,  as  we 
understand  their  brief,  is  that  the  administrator  erred  in 
treating  their  claim  as  a  general  one,  and  not  as  a  lien  upon 
land.  It  seems  clear  to  us  that  without  the  report  of  the 
administrator  no  decision  upon  the  merits  can  be  made,  and 
that  the  whole  controversy  is  as  to  whether  the  report  shall 
fltand  or  fall.  The  main  issue  was  made  by  the  exceptions  to 
the  report,  and  without  the  report  and  the  exceptions  it  is 
impossible  to  determine  whether  there  was  merit  in  the  ap- 
pellant's exceptions  or  wrong  in  the  proceedings  of  the  ad- 
ministrator. This  is  the  view  taken  of  the  case  by  the  Ap- 
pellate Court,  as  it  transferred  the  case  to  this  court  upon  the 
theory  outlined  by  us.  Allen  v.  Oavin  (4  Ind.  App.),  29 
N.  E.  Rep.  363. 

Nor  can  it  be  determined  that  the  last  special  judge  erred 
in  vacating  the  order  of  his  predecessor.  The  presumption 
is  that  he  did  not  err,  and,  in  the  absence  of  the  report  and 
the  exceptions,  that  presumption  stands  unrefuted.  The 
precipe  does  not  call  for  the  final  report  and  exceptions,  nor 
are  they  in  the  record. 

In  such  cases  as  this  the  court  may,  at  its  option,  either 
affirm  the  judgment  or  dismiss  the  appeal,  and  we  deem  it 
best  to  dismiss  the  appeal. 

Although  the  point  is  not  made  by  counsel,  we  think  it 
proper  to  say  that  the  order  of  the  last  special  judge  was  not 
a  final  judgment,  and,  hence,  not  appealable.  The  fact  that 
there  was  no  final  judgment  appears  from  the  statement  of 
appellant's  counsel,  that  '^  Judge  Watkins  sustained  Gavin's 
motion  and  set  aside  said  orders  and  judgment  of  said  special 
judge,  Milligan,  from  which  decision  this  appeal  is  taken." 
Vol.  130.— 13 
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It  is  perfectly  clear,  upon  counsel's  statement,  that  th6  ap* 
peal  is  not  from  a  final  judgment. 

Appeal  dismissed. 

Filed  Vov.  23,  1891 ;  petition  for  a  rehearing  oyerraled  Jan.  26, 1892. 


No.  15,374. 

130  m\  Bechtold  v.  Lyon. 

'fl66    503j 

Aqeht.*— Goodi  Damaged  in  Skipping  by  NegUgenoe  in  not  Ihvteding  Ihem 
while  Waiting  an  Wharf  far  IVanqiortaiian. — A.  and  B.  entered  into  a 
written  contract  wherebj  A.  agreed  to  famish  certain  goods  and  B. 
agreed  to  sell  them,  make  weekly  reports,  and  after  paying  the  neces- 
sary costs,  they  were  to  divide  the  net  profits,  the  goods  to  remain  the 
property  of  A.,  and  B.  to  ship  them  to  him  whenever  A.  desired  to 
close  out  the  basiness.  A.  retained  the  right  to  control  the  business. 
Sometime  after  the  business  was  commenced,  A.  wrote  B.  and  requested 
him  to  ship  the  goods  to  him  by  boat.  A.  packed  the  goods  and  de- 
livered them  at  the  wharf  to  C,  who  was  in  charge  and  engaged  in 
shipping  goods  by  a  certain  line  of  boats,  but  he  was  not  the  agent  of  said 
line  and  had  no  authority  to  bind  it.  C.  signed  a  receipt  for  the  goods. 
They  remained  unprotected  on  the  wharf  all  night  and  were  shipped 
by  G.  on  the  first  boat,  but  during  the  night  they  were  damaged  by  rain, 
because  of  their  unprotected  condition. 

Held,  that  B.  was  liable  for  the  damage,  that  C.  was  his  agent  and  not  the 
agent  of  A.  nor  of  the  boat  line. 

GuABANTX- — Notice  of  Acceptance, —  When  Neeenary, — It  is  not  necessary 
that  a  guarantor  should  be  notified  of  the  acceptance  of  a  contract  of 
absolute  guaranty  when  such  contract  is  contemporaneous  with  or  sub- 
sequent to  the  principal  contract  and  which  guaranty  contract  is  not  a 
mere  proposition  to  become  responsible  in  case  credit  is  extended,  or  a 
contract  is  thereafter  to  be  entered  into  on  the  faith  of  such  guaranty 
contract. 

From  the  Posey  Circuit  Court. 

8.  B.  Vance  and  W.  P.  Edaon,  for  appellant. 
A.  Gilchrist,  C.  A.  De  Binder^  O.  V.  Menzies  and  E.  M. 
SpenceTf  for  appellee. 

OldS;  J. — The  appellee^  Michael   Lyon,  was  a  clothing 
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• 
merchant,  in  the  city  of  Evansville,  Indiana/and  on  the  8th 
day  of  July,  1886,  he  and  one  R.  Ferriman  entered  into  an 
agreement,  of  which  the  following  is  a  copy  : 

,        "  EvANSViLLE,  July  8,  1886. 

''  M.  Lyon  agrees  to  furnish  R.  Ferriman  with  a  stock  of 
clothing  and  furnishing  goods,  to  be  sold  in  Shawneetown, 
Illinois.  The  goods  all  to  be  sold  strictly  for  cash-— credit  is 
not  to  be  given  any  one  under  any  circumstances.  Whenever 
the  business  fails  to  pay  a  profit  each  month  above  cuiTent 
expenses^  the  business  to  be  discontinued  at  the  option  of  M. 
Lyon.  E^ch  and  every  article  sold  is  to  be  entered  in  a  cash 
book,  and  the  lot-number  and  cost  of  each  article,  and  the 
price  sold  for,  are  to  appear  in  the  daily  sales.  If  any  goods 
are  missing  whenever  an  account  of  stock  is  taken,  the  cost 
of  any^oods  missing  is  to  be  paid  by  R.  Ferriman,  as  M. 
Lyon  is  to  suffer  no  loss  on  account  of  any  goods  not  ac- 
counted for  in  the  sales. 

^'R.  Ferriman  is  to  give  close  and  careful  attention  to  the 
business,  and  in  consideration  of  his  services  he  is  to  receive 
one-half  of  the  net  profits  after  all  the  necessary  expenses  of 
running  the  business  are  deducted. 

'^  M.  Lyon  is  to  furnish  the  goods,  and  the  profits  and 
losses  are  to  be  equally  divided.  R.  Ferriman  is  to  receive 
no  salary,  as  one-half  of  the  profits  is  to  be  his  compensa- 
tion for  his  services. 

'^  The  stock  is  to  be  kept  constantly  insured  for  its  full 
value. 

'^  R.  Ferriman  is  to  forward  to  M.  Lyon,  every  Monday 
during  the  year,  a  statement  giving  the  article,  lot-number, 
cost  and  price  sold  for,  of  all  his  sales  during  the  week.  He 
is  also  to  remit  to  M.  Lyon,  on  each  Monday,  a  check  for  the 
full  amount  of  the  week's  sales,  less  the  expenses  and  his 
half  of  the  profits. 

^^  The  business  is  to  be  under  the  control  of  M.  Lyon,  and 
he  is  to  be  consulted  in  reference  to  advertising  and  all 
other  matters  connected  with  the  business. 
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^^When  the  business  is  discontinued,  the  goods  which 
are  the  property  of  M.  Ljon  are  to  be  returned  to  him  at 
Evansville. 

^^  If  B.  Ferriman  adds  any  other  goods  on  his  own  ac- 
count to  the  stock,  he  is  to  pay  part  of  the  expenses  in  pro- 
portion to  the  amount  sold.  E.  Ferriman  is  to  keep  the 
clothing  and  furnishing  goods,  all  goods  furnished  by  M. 
Lyon,  insured  in  the  name  of  M.  Lyon,  for  the  full  value 
of  the  goods ;  and  goods  owned  by  B.  Ferriman  or  others 
in  same  store  house^  to  be  insured  ^  separately.' 

"  B.  Ferriman. 
«  M.  Lyon.'' 

On  the  same  paper  as  the  foregoing  agreement  is  the  fol- 
lowing : 

"  Shawneetown,  Illinois,  July  9th,  1886. 

'*  We  have  carefully  examined  the  contract  between  M. 
Lyon  of  Evansville,  and  B.  Ferriman  of  Shawneetown, 
hereto  attached,  and  give  this  my  bond  to  guarantee  to  M. 
Lyon,  that  we  will  be  responsible  for  the  fulfilment  of  the 
aforesaid  contract.  In  case  B.  Ferriman  should  fail  to  com- 
ply with  this  contract  fully,  we  pledge  ourselves  to  fulfil  the 
contract  in  his  stead.  We  guarantee  to  stand  good  to  M. 
Lyon  for  any  loss  he  may  sustain  in  case  B.  Ferriman  fails 
to  comply  with  his  contract. 

''  Martha  H.  Ferriman. 
"  Marshall  M.'  Pool. 

• 

"  Jacob  Bechtold." 
Appellee  furnished  the  goods  under  the  contract  to  Ferri- 
man, and  a  store  was  opened  by  him  at  Shawneetown,  and 
conducted  under  their  said  contract  until  about  the  20th  of 
April,  1887.  By  the  direction  of  the  appellee  the  business 
was  then  discontinued,  and  the  goods  returned  to  the  appel- 
lee at  Evansville.  When  received  by  the  appellee,  the  goods 
were  wet  and  damaged,  and  this  action  was  brought  against 
Ferriman  and  the  appellant  Bechtold  on  the  written  con- 
tracts above  set  out,  to  recover  damages  for  injury  to  the 
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goods  by  reason  of  being  wet  and  injured,  and  for  other  al- 
leged breaches  of  his  contract  by  Ferriman.  The  action  was 
subsequently  dismissed  as  to  Ferriman,  and  was  prosecuted 
as  an  action  against  the  appellant^  as  guarantor^  for  breach  of 
the  contract  by  Ferriman. 

Issue  was  joined  and  the  case  tried  by  the  court,  and  spe- 
cial findings  of  facts  were  made  and  conclusions  of  law  stated 
in  favor  of  appellee. 

The  finding  of  fact  which  fixes  the  liability  of  the  appel- 
lant for  damages  to  the  goods  in  returning  them  to  the  ap- 
pellee at  Evansville  is  numbered  eight,  and  is  as  follows : 

"  8.  Shortly  before  the  21st  day  of  July,  1887,  the  plain- 
tiff directed  said  Ferriman  to  discontinue  the  business  at 
Shawneetown,and  to  ship  the  goods  remaining  in  stock  then 
to  plaintiff  at  Evansville,  Indiana.  As  the  result  of  some 
correspondence  between  Ferriman  and  the  plaintiff,  it  was 
understood  that  the  goods  should  be  shipped  on  a  steamboat 
plying  between  Evansville,  Indiana,  and  Cairo,  Illinois,  and 
passing  the  port  of  Shawneetown^  and  owned  and  run  by  the 
Evansville,  Cairo  and  Memphis  Steam  Packet  Company.  On 
the  21st  day  of  July,  1887,  said  Ferriman  packed  the  goods 
aforesaid  in  eleven  dry  goods  boxes  or  cases  which  he  had 
procured  from  various  merchants  in  Shawneetown,and  which 
had  been  used  before  for  the  transportation  of  goods.  XJf^^y 
were  the  best  that  could  be  obtained  at  Shawneetowu,  at  the 
time,  but  were  not  in  such  condition  that  they  would  prevent 
water  from  penetrating  them  and  injuring  their  contents  if 
exposed  to  rain.  Said  Ferriman  delivered  said  goods  to  L. 
Boselot,  who  was  engaged  in  the  general  business  of  hand- 
ling and  delivering  goods  and  merchandise  to  and  from  steam- 
boats, railroads  and  merchants  in  said  city  of  Shawneetown, 
with  wagons  and  drays,  to  be  carried  from  Ferri man's  store 
to  be  delivered  to  E.  F.  Harsha,  at  the  steamboat  landing  in 
said  city.  The  boxes  containing  the  goods  were  delivered  to 
said  Roselot  about  the  middle  of  the  afternoon.  After  the 
goods  left  the  store,  said  Ferriman  never  saw  them  again,  or 
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the  boxes  coutaining  them^  and  gave  no  further  attention  to 
them.  His  place  of  business  was  about  a  square  and  a  half 
from  the  river.  He  did  not  go  to  the  river  or  make  any  in- 
quiry as  to  where  the  goods  were  placed^  or  how  they  were 
disposed  of.  At  that  time  there  was  no  wharf  boat  at  Shaw- 
neel^own,  a^d  no  protected  place  in  use  for  the  storage  of 
goods  to  be  shipped  by  steamboat,  except  a  railroad  freight 
car  on  a  railroad  track,  and  embankment  on  the  river  bank 
at  the  steamboat  wharf^  and  these  facts  were  known  to  said 
Ferriman  when  he  sent  said  goods  to  the  landing  and  wharf 
aforesaid.  The  boxes  containing  the  goods  were  delivered 
by  the  said  Roselot  to  one  E.  F.  Harsha,  at  the  wharf  and 
place  aforesaid^  and  were  placed  on  the  wharf  or  place  of 
landing  at  the  river  without  anything  under  them  or  over 
them  except  some  old  skiff  sails  or  canvas^  and  remained  in 
that  condition  until  the  next  morning.  The  said  E.  F. 
Harsha  was  without  visible  property ;  it  was  rumored  that 
he  had  property  in  Kansas.  He  was  then  and  had  been  in 
the  business  for  several  'months,  at  that  place,  of  receiving 
goods  from  merchants  at  Shawneetown  and  shipping  them  at 
the  landing  and  wharf  aforesaid  for  merchants  and  persons 
doing  business  there,  on  steamboats.  He  was  the  only  person 
engaged  in  that  business  at  Shawneetown,  at  that  time,  ai)d 
did  receive  and  ship  goods  generally  for  the  merchants  and 
shippers  of  that  place  on  steamboats  at  that  time.  He  was 
not  the  agent  of  the  Cairo  and  Memphis  Steam  Packet  Com- 
pany, and  had  no  power  or  authority  to  issue  bills  of  lading 
for  said  company,  or  to  receive  freight  for  such  com- 
pany, or  to  make  any  contracts  whatever  on  behalf  of 
said  company.  No  bill  of  lading  was  ever  issued  to  said 
Ferriman  for  said  goods.  Said  E.  F.  Harsha,  when  the 
goods  were  placed  on  the  river  bank,  gave  to  Roselot,  and 
Roselot  returned  to  said  Ferriman,  an  instrument  in  the  form 
of  a  bill  of  lading,  which  purports  on  its  face  to  be  a  receipt 
issued  from  the  steamer  Sam  C.  Jones  to  said  E.  F.  Harsha 
for  the  goods  in  question,  but  said  instrument  was  not  signed 
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or  execated  by  any  officer  or  agent  of  said  steamer,  or  of  the 
Evansville,  Memphis  and  Cairo  Steam  Packet  Company^  the 
corporation  to  which  said  steamboat  belongs,  and  by  which 
said  steamer  was  at  the  time  run  and  operated,  but  said  in- 
strument was  signed  only  by  said  E.  F.  Harsha  himself.  Said 
instrument  is  as  follows  : 

"  *  E.  F.  Harsha,  Wharf-boat  Proprietor  and  Forwarding 
and  Commission  Merchant.  Received,  Shawneetown,  III.^ 
July  2l8t,  1887,  in  good  order,and  condition,  of  E.  F.  Harsha, 
on  board  the  good  steamboat  Sam  C.  Jones,  the  articles  de- 
scribed below,  to  be  delivered  without  unavoidable  delay 
(the  dangers  of  navigation,  fire,  explosion  and  collision  ex- 
cepted), on  wharf-boat  or  landing  at  the  port  of  Evansville, 
Indiana,  where  ^rrier's  responsibility  shall  cease,  with  priv- 
ilege of  lighting,  towing  and  reshipping  unto  M.  Lyon  or 
assigns,  he  or  they  paying  freight  for  said  goods  at  the  rate 

of and  charges  of  $1.00. 

Marks.  vArticles.  Weight. 

11  cases  of  clothing,  etc.,  2,000. 

(Signed)  E.  F.  Habsha. 

E.  car. 
Charges. 
Pd.  1st  car. 
Original- 
Transfer. 
Insurance. 
Cooperage. 
Forwarding. 
Total.' 

'^  Durin|^  the  day  on  which  the  goods  were  so  placed  on 
the  river  bank  the  weather  was  fair,  but  the  signal  service 
indicated  rain,  and  between  7  and  8  o'clock  in  the  evening 
a  violent  rain  storm  came  up,  and  it  rained  heavily  for  an 
hour  or  more,  and  continued  raining  more  or  less  during  the 
night.  During  all  this  time  the  boxes  containing  said  cloth- 
ing  and  goods  were  lying  on  the  bank  of  the  river,  without 
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any  covering  or  protection  except  some  old  skiff  canvas  not 
sufficient  to  protect  them ;  and  hj  the  rain  aforesaid  were 
made  very  wet^  and  such  rain  penetrated  said  boxes  and 
caused  said  clothing  and  goods  to  become  wet,  discolored,  and 
otherwise  greatly  damaged.  The  said  Richard  Ferriman  wa9 
guilty  of  negligence  in  sending  said  goods  to  the  river  and 
permitting  them  to  remain  there  all  night  in  an  unprotected 
situation  and  condition,  and  in  the  shipment  of  said  goods,, 
and  by  reason  of  such  negligence  said  goods  were  damaged^ 
The  said  E.  F.  Harsha  had  tarpaulin  for  the  protection,  of 
these  goods  when  he  received  the  same,  and  could  have  pro- 
tected them  had  he  used  them  ;  that  Harsha  was  guilty  of 
negligence  in  permitting  said  goods  to  be  exposed  to  the  raia 
iq  the  unprotected  condition  aforesaid. 

^'  Early  the  next  morning  the  steamer  Sam  P.  Jones  ar- 
rived at  Shawneetown  on  her  way  up  the  Ohio  river,  bound 
for  Evansville,  and  said  goods  were  taken  on  said"  steamer, 
and  by  her  brought  to  Evausville.  The  boxes  were  wet 
when  taken  on  board  the  steamboat,  and  were  placed  near 
the  boilers,  and  in  a  protected  position.  Said  goods  were 
delivered  to  the  plaintiff  at  his  place  of  business  in  Evaus- 
ville, on  the  afternoon  of  the  same  day,  and  they  did  not 
receive  any  damage  or  injury,  from  rain  or  otherwise,  from 
the  time  they  were  placed  on  board  the  steamer  at  Shawnee- 
town until  they  were  delivered  to  the  plaintiff  at  his  store 
at.Evansville. 

'*'  By  reason  of  the  rain  which  fell  on  said  boxes  at  Shaw- 
neetown, as  before  described,  said  goods  were  damaged  and 
injured,  and  were  delivered  to  the  said  plaintiff  in  a  dam- 
aged condition.  The  fair  and  reasonable  value  oi  the  goods 
in  Evansville  at  the  time  they  were  delivered  to  the  plaintiff, 
if  they  had  been  in  good  order  and  condition,  would  have  been 
three  thousand  dollars.  The  fair  and  reasonable  value  of 
said  goods  in  the  damaged  condition  in  which  they  were  de- 
livered to  the  plaintiff  was  fifteen  hundred  dollars,  and  the 
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plaintiff  has  sustained  damages  by  reason  of  said  injury  to 
said  goods  in  the  sum  of  fifteen  hundred  dollars.'^ 

Under  the  contract  the  goods  remained  the  property  of 
Lyon,  and  when  the  business  was  discontinued  Ferrinian  was 
to  return  the  goods  to  Lyon  at  Evansville.  By  the  finding 
of  facts  it  is  found  that,  "  as  the  result  of  some  correspond- 
ence between  Ferriman  and  Lyon^  it  was  understood  that  the 
goods  should  be  shipped  on  a  steamboat  plyihg  between  Ev- 
ansville,  Indiana,  and  Cairo,  Illinois,  and  passing  the  port 
of  Shawneetown,  and  owned  and  run  by  the  Evansville, 
Cairo  and  Memphis  Steam  Packet  Company/'  It  is  imma- 
terial to  determine  whether  Ferriman  was  to  return  the  goods 
and  deliver  them  to  the  appellee  at  Evansville,  or  whether 
he  was  released  from  that  obligation  by  the  correspondence, 
and  by  such  correspondence  obligated  himself  to  ship  the 
goods  on  a  steamboat  plying  between  Shawneetown  and  Ev» 
ansville,  operated  by  the  steamboat  company  above  named^ 
for  if  he  was  only  obliged  to  ship  the  goods  on  the  boat,  he 
was  not  discharged  until  he  delivered  the  goods  to  the  com- 
pany plying  the  boat,  and  he  was  bound  to  take  proper  care 
of  the  goods  until  so  delivered,  and  was  liable  for  any  injury 
occurring  to  the  goods  by  reason  of  his  neglect,  at  least,  un- 
iil  they  were  delivered  to  the  company  plying  the  boat  on 
which  they  were  to  be  shipped.  The  finding  of  facts  show 
that  through  his .  neglect,  or  the  neglect  of  his  agent,  en- 
trusted to  deliver  the  goods  to  the  boat  company,  the  goods 
were  injured  prior  to  the  delivery  of  the  same  to  the  company 
operating  the  boat.  The  finding  of  facts  ^how  that  neither 
Roselot,  the  drayman,  nor  Harsha,  to  whom  he  delivered  the 
goods  at  the  wharf,  were  the  agents  of  the  Evansville,  Cairo 
and  Memphis  Steam  Packet  Company,  the  owners  and  ope- 
rators of  the  boat  on  which  the  goods  were  to  be  shipped. 

Ferriman  was  bound  to  take  good  care  of  the  goods,  and 
was  liable  for  any  injury  occurring  to  the  goods  through  his 
carelessness,  or  the  carelessness  of  his  agents  while  they  were 
under  his  control,  at  least  in  transporting  them  to  the  boat^ 
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and  prior  to  their  delivery  to  the  company  plying  the  boat 
on  which  they  were  to  be  shipped,  even  if  he  was  exonera- 
ted by  the  correspondnce  from  delivering  them  in  good  con- 
dition to  the  appellee  at  Evans ville.  Both  Roselot  and  Har- 
sha  were  acting  for  Ferriman  in  transporting  and  delivering 
the  goods  to  the  boat  company  plying  the  Bbat  on  which  the 
gpods  were  to  be  shipped.  Instead  of  delivering  the  goods 
on  the  boat  himself,  Ferriman  entrusted  them  to  do  so, 
and  he  was  liable  for  their  negligence.  Taylor  v.  Ook,  111 
Mass.  363 ;  Benjamin  Sales,  section  695. 

It  is  further  contended  by  counsel  for  the  appellant  that, 
to  hold  the  appellant,  notice  must  have  been  given  to  him  by 
the  appellee  of  his  acceptance  of  the  contract  of  guaranty, 
and  that  no  such  notice  was  given.  We  can  not  agree  with 
this  theory  of  counsel.  The  contract  of  guaranty  was  exe- 
cuted on  the  same  paper  as  the  contract  between  Lyon  and 
Ferriman,  and  is  an  absolute  contract  of  guaranty  or  prom- 
ise to  pay  upon  the  failure  of  the  principal  f.o  do  so,  and 
must  be  regarded,  we  think,  as  being  executed  contemporane- 
ously with  the  other  contract,  or  that  it  was  executed  subse- 
quent to  the  other  contract,  and  was  a  guaranty  of  the  ful- 
filment of  an  existing  contract,  and  in  either  case  no  notice 
of  acceptance  is  necessary.  This  is  the  settled  law  of  this 
State.  ITie  Furst  &  Bradley  Mfg.  Go.  v.  Blaeh,  111  Ind. 
308,  and  authoriies  cited;  Snyder  v.  Glipk,  112  Ind.  293; 
Wills  V.  Ross,  77  Ind.  1 ;  Nading  v.  McOregor^  121  Ind.  466. 

The  rule  is  different  where  it  is  a  mere  proposition  to  be- 
come responsible  in  case  credit  is  extended,  or  a  contract  is 
thereafter  to  be  entered  into  on  the  faith  of  the  guaranty. 

This  disposes  of  all  the  questions  presented  and  discussed. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Jan.  15,  1892. 
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No.  16,366. 

Blakeh  V.  The  State. 

€riminai«  Law. — Injormaiion,  QuiuMng  af. — The  fact  that  an  information 
does  not  allege  that  the  court  was  in  session  when  it  was  filed,  and  does 
not  refer  to  the  affidavit  filed  as  the  source  of  the  prosecutor's  informa- 
tion, is  no  ground  for  quashing  the  information  under  section  1759,  B. 
S.  1881. 

81MB. — Bight  of  Jvry  to  Determine  the  Law.^Indntelion,'-'la  a  prosecution 
for  larceny  of  a  hone,  an  instruction  that  **  Yon  *  *  *  are  the 
judges  of  the  law  as  well  as  of  the  facts.  You  can  take  the  law  as  given 
and  explained  to  jou  by  the  court,  hut,  if  you  see  fit,  you  have  the  legal 
and  constitutional  right  to  reject  the  same,  and  construe  it  for  your- 
•elves.  Notwithstanding  you  have  the  legal  right  to  disagree  with  the 
court  as  to  what  the  law  is,  still  yoU'Should  weigh  the  instructions  giv%n 
you  fn  the  case  as  you  weigh  the  evidence,  and  disregard  neither  with* 
out  proper  reason," — is  a  correct  statement  of  the  law. 

Same. — Poaeetion  <if  Stolen  Hnrte, — TnttruelionB, — In  such  prosecution  it.  is 
error  to  instruct  that  if  defendant  atone  time  had  the  horse  in  his  pos- 
session, and  afterward  abandoned  or  left  it,  and  does  not  account  for 
or  explain  how  he  honestly  came  into  possession  of  it,  such  facts,  if 
proven  beyond  a  reasonable  doubt,  raise  the  presumption  that  the  de- 
fendant stole  the  horse ;  and  that,  in  such  case,  if  defendant  does  not 
in  some  reasonable  way  explain  his  possession  to  the  satisfaction  of  the 
jury,  the  presumption  of  guilt  becomes  conclusive. 

From  the  Greene  Circuit  Court. 

W,  W.  Moffett  and  C,  E,  Davis ^  for  appellant. 
W.  O.  Hultz,  for  the  State. 

MoBbide,  J. — The  appellant  was  charged  with  the  lar* 
oeny  of  a  horse.  He  was  prosecuted  on  information  and 
convicted.    Two  errors  are  assigned : 

1st.  That  the  coart  erred  in  overruling  a  motion  to  quash 
the  information. 

2d.  That  the  court  erred  in  overruling  a  motion  for  a 
new  trial. 

The  court  did  not  err  in  overruling  the  motion  to  quash. 
The  only  ground  upon  whibh  the  appellant  argues  that  this 
motion  should  have  been  sustained  is,  that  the  information 
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contains  no  statement  that  court  was  in  session  when  it  was 
filed,  and  does  not  refer  to  tiie  affidavit  filed  as  the  source  of 
the  prosecutor^s  information.  We  find  it  unnecessary  to 
pass  upon  either  question  thus  suggested.  Even  if  it  were 
admitted  that  the  information  was  defective  by  reason  of 
the  omission  of  these  averments,  or  either  of  them,  the  ques- 
tion does  not  arise  on  a  motion  to  quash. 

Section  1759,  B.  S.  1881,  prescribes  the  grounds  upon 
which  a  motion  to  quash  an  indictment  or  an  information 
may  be  based,  and  the  objections  urged  to  the  information 
before  us  do  not  fall  within  its  terms. 

The  first  and  second  reasons  upon  which  a  new  trial  was 
asked  are :  1st.  That  the  verdict  was  contrary  to  law,  and 
2d.  That  the  verdict  was  ilot  sustained  by  sufficient  evi- 
dence. Of  these  we  will  only  say  that  in  view  of  the  uni- 
form practice  of  this  court,  if  no  other  reason  for  a  new 
trial  was  assigned,  we  would  not  reverse  the  judgment. 

The  third  and  fourth  reasons  for  a  new  trial  are  based  on 
alleged  errors  in  instructions  given.  The  instructions  given 
were  thirty-two  in  number.  The  appellant  insists  that  all 
except  eleven,  which  were  given  on  his  nM)tion,  were  errone- 
ous. We  will  only  notice  three  of  them — No.  4,  given  by 
the  court  on  its  own  motion,  and  Nos.  25  and  26,  given  on 
motion  of  the  prosecuting  attorney.     No.  4  is  as  follows : 

''You,  gentlemen,  in  this  case, are *the  judges  of  the  law 
as  well  as  of  the  facts.  You  can  take  the  law  as  given  and 
explained  to  you  by  the  court,  but,  if  you  see  fit,  you  have 
the  legal  and  constitutional  right  to  reject  the  same,  and  con- 
strue it  for  yourselves.  Notwithstanding  yon  have  the  legal 
right  to  disagree  with  the  court  as  to  what  the  law  is,  still 
you  should  weigh  the  instructions  given  you  in  the  case  as 
you  weigh  the  evidence,  and  disregard  neither  without  proper 
reason.'' 

This  instruction  is  fully  sustained  by  Anderson  v.  State, 
104  Ind.  467,  and  is  correct  on  principle. 

The  Constitution   gives  to  juries  in  criminal  cases  the 
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right  to  determine  the  law  as  well  as  the  facts.  It  does  not, 
however,  give  to  them  the  right  to  disregard  the  law.  To 
aid  them  in  correctly  determining  the  law,  it  is  made  the 
duty  of  the  court  to  instruct  them.  They  have  no  more 
right  in  determining  the  law  to  disregard  and  ignore  the 
court's  instructions  arbitrarily  and  without  cause  than  to 
disregard  and  ignore  the  evidence,  and  determine  the  facts 
arbitrarily  and  without  cause. 

The  twenty-fifth  and  twenty-sixth  instructions  are  as  fol- 
lows : 

^'  No.  26.  If  the  defendant  at  one  time  had  the  stolen 
property  or  mare  in  his  possession  in  this  case,  and  after- 
ward abandoned  or  left  such  mare,  and  does  not  account  for 
or  explain  how  he  honestly  came  into  possession  of  her,  such 
facts,  if  they  be  proven  beyond  a  reasonable  doubt  in  this 
case,  raise  the  presumption  that  the  defendant  stole  said 
mare. 

'^  No.  26.  If  you  find  in  this  case,  beyond  a  reasonable 
doubt,  that  the  defendant  at  one  time  had  the  stolen  prop- 
erty or  mare  in  his  possession  in  this  case,  and  left  or 
abandoned  her,  and  does  not  in  some  reasonable  way  ex- 
plain to  your  satisfaction  the  possession  of  said  mare,  the 
presumption  of  guilt  becomes  conclusive." 

The  exclusive  possession  of  stolen  property  soon  after  the 
larceny,  if  unexplained,  raises  a  presumption  that  the  per- 
son in  whose  possession  it  is  found  is  guilty  of  the  larceny. 
Gillett  Crim.  Law,  section  553;  Smatfiers  v.  State,  46  Ind. 
447;  Galvin  v.  State,  93  Ind.  650;  Turbemlle  v.  State,  42 
Ind.  490;  Hall  v.  State,  8  Iiid.  439;  Engleman  v.  State,  2 
Ind.  91 ;  Jones  v.  State,  49  Ind.  549. 

The  presumption  thus  raised  is  a  presumption,  or  i*ather 
an  inference,  of  fact,  and  not  a  legal  presumption.  Smith  v. 
State,  68  Ind.  340. 

That  is,  the  courts  can  not  say,  because  of  such  possession 
and  want  of  explanation,  that  as  a  question  of  law  the  ac- 
cused must  be  deemed  guilty |>  but  the  jury  are  authorized  to 
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consider  such  evidence  as  tending  to  show  guilt,  and,  the 
larceny  being  shown,  the  circumstances  connected  with  such 
possession  and  want  of  explanation  may  be  sufficient  to  makei 
the  question  of  guilt,  as  a  question  of  fact,  conclusive  and 
sufficient  in  and  of  themselves  to  justify  conviction. 

The  length  of  time  that  must  elapse  after  the  larceny  of 
goods  before  their  possession  should  cease  to  be  considered 
as  tending,  with  oth^r  facts,  to  show  guilt,  is,  as  a  rule^ 
purely  a  question  of  fact  for  the  jury.  Naturally,  the  shorter 
the  time  the  stronger  the  inference,  but  the  weight  of  such 
inference  must  be  determined  by  the  jury. 

The  presumption  of  guilt  does  not  arise  from  the  mere 
possession  of  the  property,  but  from  such  possession  afUt  it 
has  been  stolen,  cbupled  with  the  absence  of  explanation,  or 
of  any  thing  tending  to  show  that  such  possession  is  or  may 
be  consistent  with  honesty.  Waiving  any  question  of  mere 
verbal  criticism  or  inaccuracy  in  the  two  instructions,  they 
are  not  correct  statements  of  the  law. 

They  both  assume  that  the  mare  was  in  fact  stolen.  This 
was  error.  Jackman  v.  State,  71  Ind.  149  ;  SmalKers  v.  State^ 
supra;  Barker  v.  State,  48  Ind.  163 ;  KiUian  v.  Eigenmann, 
57  Ind.  480. 

In  terms,  they  would  both  apply  equally  to  a  possession 
of  the  mare,  before  or  after  the  time  of  the  alleged  larceny ; 
nor  do  they  make  any  note  of  the  nearness  of  the  possession 
to  or  its  remoteness  from  the  time  of  the  alleged  larceny;  so 
that  the  jury  are  informed  that  an  unexplained  possession  of 
stolen  property,  which  may  have  been  long  removed  in  point 
of  time  from  the  larceny,  not  only  may,  but  does,  raise  the 
presumption  that  the  accused  stole  it.  Of  the  assumption 
that  the  mare  was  stolen,  it  is  said  that  on  the  trial  the  fact 
.  that  she  was  stolen  was  not  controvefrted.  That  fact  was 
controverted  by  the  plea  of  not  guilty.  A  defendant  may, 
undoubtedly,  by  a  formal  admission,  or  by  the  adoption  of  a 
given  line  of  defence,  justify  the  court  in  assuming  the  ex- 
istence of  material  facts  put  in  issue  by  that  plea.     Thus,  a 
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defeDdant  charged  with  homicide,  who  defends  alone  on  the 
ground  of  self-i^efence  or  of  insanity,  may  thos  justify  the 
court  in  ysuming  in  instructions  to  the  jury  that  he  did  the 
act  charged. 

Here,  however,  the  record  shows  no  admission,  and  dis- 
closes no  other  facts  justifying  the  assumption.  The  defence 
of  an  alibi,  urged  by  the  accused,  did  not  necessarily  involve 
any  admission  that  the  mare  was  stolen. 

The  twenty-sixth  instruction  is  especially  objectionable. 
It  imposes  upon  the  accused  the  necessity  of  explaining  his 
possession  of  the  mare  to  the  satisfaetian  of  the  jury — failing 
in  which  the  jury  is  told  the  presumption  of  his  guilt  be- 
comes conclusive.  This  is  plainly  erroneous.  Assuming 
that  the  jury  find  the  mare  was,  in  fact,  ^tolen ;  that  soon 
thereafter  she  is  found  in  the  possession  of  the  accused  ;  and 
that  he  attempts  to  explain,  or  account,  for  such  possession, 
but  his  explanation  is  not  satisfactory,  yet  is  sufficient  to  cre- 
ate in  the  minds  of  the  jury  a  reasonable  doubt, — in  such 
case  he  should  be  acquitted.  His  explanation  may  be  very 
unsatisfactory,  and  fall  far  short  of  convincing  the  jury  ;  yet 
if,  afler  hearing  and  weighing  it,  they  entertain  a  reasonable 
doubt  of  his  guilt,  they  should  acquit. 

We  are  supported  in  the  conclusions  above  stated  by  the 
following  additional  authorities,  with  many  others :  Bailey 
V.  Slate,  52  Ind.462 ;  Howard  v.  8a^,  50  Ind.  190;  Clackner 
V.  State,  33  Ind.  412 ;   Way  v.  Stale,  35  Ind.  409. 

The  fifth  reason  assigned  for  a  new  trial  was  a  ruling  of 
the  court  on  evidence  ofiered  by  the  appellant.  We  consider 
it  unnecessary  to  further  notice  this  question,  or  the  ques- 
tions presented  on  the  other  instructions  given,  than  to  say 
that,  except  in  the  giving  of  instructions  numbered  twenty- 
five  and  twenty-six,  we  find  no  error  in  the  record. 

Because  of  the  error  in  the  two  instructions  referred  to 
the  judgment  is  reversed,  and  the  circuit  court  is  directed  to 
grant  the  appellant  a  new  trial. 

Filed  Jan.  26, 1892. 
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The  State  v.  Runyan.  • 

Pebjubt.— C2aim  for  Sheep  KiUed  hy  Dogs.-^FaUe  AffidavU.^Under  What 
SUUute  ClaimarU  Muat  be  ProMcided, — A  claimant  for  compensation  for 
the  value  (^  sheep  killed  by  dogs,  who  makes  a  false  and  corrupt 
affidavit  to  his  claim,  can  not  be  prosecuted  for  perjury  under  the 
general  statute  (section  2006,  B.  S.  1881)  defining  that  crime,  but  must 
be  prosecuted  under  the  statute  (Elliott's  Supp.,  section  450)  providing 
for  the  presentation  and  payment  of  such  claims,  and  defining  the  offence 
of  one  who  falsely  swears  to  such  a  claim. 

From  the  Adams  Circuit  Court. 

A.   G.   Smithy  Attorney  General,  G.  T.  WhitalceVy  Prose- 
cuting Attorney,  and  J,  2.  France^  for  the  State. 

Elliott,  C.  J. — As  we  understand  the  argument  pf  coun- 
sel representing  the  State,  they  place  their  asserted  right  to 
a  reversal  of  the  judgment  of  the  trial  court  quashing  the 
information  upon  the  sole  ground  that  the  information  well 
charges  the  crime  of  perjury  under  the  statute  defining  that 
crime.  Section  2006,  R.  S.  1881.  We  also  understand  from 
their  argument  that  the  court  below  quashed  the  informa- 
xtion  upon  the  ground  that  a  prosecution  against  one  who 
makes  a  false  and  corrupt  affidavit  to  a  claim  presented  to  a 
township  trustee  for  sheep  killed  by  dogs  must  be  conducted 
under  the  statute  providing  for  the  presentation  and  pay- 
ment of  such  claims,  and  defining  the  ofi^ence  of  one  who 
falsely  swears  to  such  a  claim.  We  further  understand  coun- 
sel to  concede  that,  if  the  only  statute  under  which  the  ap- 
pellee can  be  prosecuted  is  the  statute  last  named,  and  not  the 
statute  defining  the  crime  of  perjury,  the  information  is  in- 
sufficient. We  have  thus  stated  the  position  of  counsel  in 
order  that  it  may  be  clearly  seen  that  the  question — and  the 
only  question — we  are  required  to  decide  is  this :  Can  a 
claimant  for  compensation  for  the  value  of  sheep  killed  by 
dogs,  who  makes  a  false  and  corrupt  affidavit  to  his  claim, 
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be  prosecuted  for  peijury  under  the  {^neral  statute,  or  must 
he  be  prosecuted  under  the  particular  statute  which  governs 
the  subject  of  claims  agaiost  the  township  trustee  in  such 
cases? 

The  township  trustee  is  not  a  judicial  officer,  and  he  can 
not  sit  as  a  court  or  exercise  the  functions  of  a  court.  State^  ex 
rel.,  V.  Noble,  118  Ind.  350;  ShugaH  v.  Miles,  125  Ind.  445; 
Smyihe  v.  Boswell,  117  Ind.  365,  and  cases  cited ;  Shoultz  v. 
MoPheeters,  79  Ind.  373,  and  cases  cited;  Wilkins  v.  StaU^ 
113  Ind.  514;  Kuntz  v.  Sumption,  117  Ind*  1,  and  cases 
cited. 

There  was,  therefore,  no  evidence  given  in  a  court.  There 
was  simply  and  solely  an  affidavit  made  to  a  claim  presented 
to  the  township  trustee  under  the  statute.  That  statute  reads 
thus :  ^'  The  owners  of  sheep  killed  or  maimed  by  dogs  shall, 
within  ten  days  from  the  time  thereof,  report  to  the  trustee 
of  his  township,  under  oath,  in  which  he  shall  state  the  num* 
ber,  age  (as  he  believes)  and  the  value  of  the  sheep  so  killed, 
and  the  damages  sustained  on  account  of  the  maimed ;  and 
any  person  who  shall  make  any  false  statement  of  any  such 
matters  shall,  upon  conviction,  be  fined  in  any  sum  not  ex- 
ceeding one  hundred  dollars,  to  which  may  be  added  im« 
prisonment  in  the  county  jail  for  any  term  not  exceeding 
thirty  days.''  Elliott's  Supp.,  section  450.  It  seems  quite 
clear  to  us  that  this  statute  fullv  defines  the  offence  of  one 
who  makes  and  presents  to  the  township  trustee  a  false  af- 
fidavit, and  that  the  person  who  perpetrates  such  a  wrong 
must  be  prosecuted  under  the  particular  statute.  It  professes 
to  cover  the  subject  of  claims  against  the  township  trustee 
for  sheep  killed  by  dogs,  and  to  provide  for  the  punishment 
of  one  who  fiilsely  sweai*s  to  a  claim.  It  accomplishes  what 
it  professes,  and,  hence,  excludes  other  statutory  definitions 
of  a  general  nature. 

We  have  given  careful  study  to  counsel's  argument,  which 
has  for  its  basis  the  familiar  doctrine  that  repeals  by  impli- 
VoL.  130.— 14 
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cation  are  not  favored,  but  we  are  unable  to  perceive  its  rel- 
evancy to  the  point  here  in  dispute,  insomuch  as  there  is 
here  no  question  as  to  whether  a  statute  has  been  repealed, 
for  the  question  is,  what  statute  applies  to  a  particular  class 
of  cases  ? 

It  is  competent  for  the  Legislature  to  declare  that  one  who 
makes  a  false  affidavit  to  claims  of  a  general  class  shall  be 
guilty  of  a  designated  offence,  and  to  prescribe  the  punish- 
ment for  making  such  corrupt  affidavits,  and  this  it  has  done. 
As  the  Legislature  has  clearly  and  explicitly  defined  the  spe- 
cific offence,  the  guilty  person  must  be  prosecuted  under  the 
statute  which  defines  the  offence  and  prescribes  the  penalty. 

Judgment  affirmed. 

Filed  Jan.  12, 1892. 
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No.  14,800. 

LiNYIIiLE  ET  AL.  V.  TH£  StATE,  EX  BEL.  BOARB  OF  COM- 
MISSIONEBS  OF  DELAWARE  CoUNTY. 

CocNTY  CoHMissiONEBS. — Cotutruetion  cf  F^  Qrceod  Rood,— Action  en 
ContraeLonf  B<md,—&eaUmeni  wUh  Board.— ^eee.— Where  a  board  of 
commissionera  lets  a  contract  for  the  construction  of  a  free  gravel 
road,  selects  a  competent  engineer  to  see  that  the  work  is  performed 
according  to  such  contract,  and,  after  determining  that  the  work  is 
completed  according  to  the  contract,  accepts  the  same,  and  settles 
with  the  contractors,  the  settlement  is  oonclusiye,  and  no  action  can 
be  maintained  upon  the  contractors'  bond  for  an  alleged  breach  thereof 
so  long  as  the  settlement  with  the  contractors  remains  in  force  and  QO< 
impeached. 

From  the  Delaware  Circuit  Court. 

W.  \V.  Orr,  for  appellants. 
J".  W.  Ryan,  for  appellee. 

Coffey^  J. — The  facts  in  this  case,  so  far  as  they  are  .nec- 
essary to  an  understanding  of  the  vital  question  presented 
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for  our  decision,  are  that  at  the  December  term,  1883,  of  the 
board  pF  commissioners  of  Delaware  coanty  a  petition  was 
filed  praying  for  the  improvement  of  a  public  highway, 
making  it  a  free  gravel  road  under  the  provisions  of  pur 
statute  upon  that  subject.  Such  proceedings  were  had,  un- 
der the  petition,  that  the  contract  for  the  improvement 
asked  was  let  to  the  appellants,  Linville  and  Linville.  For 
the  performance  of  the  work  according  to  the  terms  of  the 
contract,  Linville  and  Linville  executed  a  bond  with  the 
other  appellants  herein  as  their  sureties.  The  contractors 
entered  upon  the  work  undei:  the  personal  supervision  of  a 
superintendent,  who  was  the  county  surveyor  and  a  compe- 
tent engineer,  and  proceeded  with  it  until  such  time  as  they 
claimed  it  was  completed  according  to  the  terms  of  the  con- 
tract.  As  the  work  progressed  the  superintendent  made 
partial  estimates,  which  were  allowed  and  paid.  When  the 
work  had  been  completed,  as  claimed  by  the  contractors,* 
they  so  notified  the  board  of  commissioners  and  superin- 
tendent and  engineer,  when  it  was  inspected  and  accepted. 
The  engineer  made  a  final  estimate,  filed  it  with  the  board 
of  commissioners  of  Delaware  county,  who  allowed  ft,  and 
the  contractors  were  paid  in  full  according  to  the  terms  of 
their  contract. 

This  action  was  brought  by  the  State  on  the  relation  of 
the  board  of  commissioners  of  Delaware  county,  on  the  bond 
of  the  contractors,  to  recover  damages  for  an  alleged  breach 
of  the  bond  in  failing  to  perform  and  complete  the  work  ac- 
cording to  the  terms  of  the  contract.  No  allegation  is  found 
in  the  complaint  to  the  effect  that  there  was  any  fraud,  mis- 
take or  other  illegality  in  the  settlement  between  the  con- 
tractors and  the  board  of  commissioners  of  Delaware  county. 

Objections  are  made  to  the  rulings  of  the  circuit  court  on 
demurrers  to 'the  several  pleadings  in  the  cause,  but,  as  we 
have  reached  the  conclusion  that  this  action  can  not  be  main- 
tained under  the  issues  as  they  are  formed,  we  need  not  en- 
cumber this  opinion  by  a  consideration  of  these  objections. 
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The  law  favors  the  settlement  of  business  transactions  by 
the  parties,  and  when  they  make  such  settlements  they  will 
be  held  bound  thereby  in  the  absence  of  fraud  or  mistake  or 
oth^r  illegality.  A  voluntary  settlement  of  accounts  between 
parties  aflords  a  presumption  that  all  items  properly  charge- 
able at  the  time  were  included.  This  presumption  is  not  con- 
clusive, but  clear  and  convincing  proof  that  such  items  were 
unintentionally  omitted  is  necessary  to  sustain  a  subsequent 
claim  to  recover  them.  American  and  English  Eucyclopsedia 
of  Law,  Title  "Account;"  Bull  v.  Harris,  31  111.  487  ;  Lee 
V.  Eeedj  4  Dana  (Ky.),  109 ;  Kennedy  v.  Williamson^  5  Jonea 
L.  (N.  C.)  284 ;  Stebbins  v.  Mies,  25  Miss.  267 ;  LeigkUm 
V.  Grant,  20  Minn.  345 ;  Bowell  v.  Marey,  47  Vt.  627 ; 
Loekwood  V.  Thome,  18  N.  Y.  285 ;  McNeel  v.  Baker,  6  W. 
Va.  153. 

A  settlement  of  accounts  wilj,  generally,  be  deemed  con* 
elusive  between  the  parties/unlesssome  fraud,  mistake,  omis- 
sion or  inaccuracy  is  shown.  Bvffner  v.  HewiU,  7  W.  Va. 
585;  Farmer  v.  Barnes,  3  Jones  Eq.  (N.  C.)  109;  Bourke 
v.  James,  4  Mich.  336  ;  Mills  v.  Oeron,  22  Ala.  669. 

Such  settlement  will  not  be  opened  for  a  clerical  error 
which  does  not  affect  the  result,  nor  where  the  party  com- 
plaining was  aware  of  the  facts  at  the  time  he  made  the  set* 
tlement.  Wilson  v.  Frisbie,  57  Gra.  269 ;  Q^inlan  v.  Keiser, 
66  Mo.  603. 

In  cases  of  the  class  to  which  this  belongs  the  board  of 
commissioners  is,  in  a  sense,  the  agents  of  those  whose  lands 
are  assessed  for  the  improvement,  for  the  purpose  of  letting 
the  work,  and  they  are  charged  with  the  duty  of  selecting  a 
competent  engineer  and  superintendent  to  see  that  the  work 
is  performed  according  to  the  contract,  and  to  receive  and 
pay  for  the  same  out  of  the  funds  in  its  hands  for  that  pur- 
pose. 

In  this  case  the  board  of  commissioners  performed  that  duty, 
and,  after  determining  that  the  work  was  done  according  to 
the  contract,  it  settled  with  and  paid  the  contractors.     It  is 


NOVEMBER  TERM,  1891.  213 

IdnTiII«  ttoLv.  The  State,  ex  reL  Board  of-JCommiasioners  of  Delaware  Co. 

not  claimed  that  there  was  any  fraud  or  mistake,  either  ia 
the  acceptance  of  the  work  or  in  the  settlement,  and,  if  the 
board  had  power  to  make  such  settlement^  it  is  binding,  ac- 
cording to  the  authorities  above  cited,  on  all  the  parties. 

It  is  contended,  however,  that  the  board  of  commissioners 
bad  no  power  to  dispense  with  the  performance  of  any  part 
of  the  contract,  and,  as  a  result,  it  could  not  accept  the  work 
ts  completed,  unless  it  was  in  fact  performed  according  to  the 
terms  of  the  contract. 

We  do  not  think  the  case  involves  the  question  of  the  ' 
power  of  the  board  of  commissioners  to  dispense  with  per- 
formance of  any  part  of  the  contract,  but  the  question  is 
whether  they  had  power  to  determine  whether  the  contractors 
had  in  &ct  performed  the  contract.  Certainly  it  was  not  the 
intention  of  the  Ijegislature  to  leave  that  question  to  the  per- 
sons whose  lands  are  to  be  assessed,  as  ttiey  are  generally 
vefy  numerous,  and  the  inconvenience  of  having  them  each 
inspect  the  work  would  be  very  great.  We  do  not  think  the 
law.  contemplates  that  those  assessed  shall  perform  any  such 
duty  ;  but  we  are  of  the  opinion  that  the  board  of  commission- 
ers, which  represents  them,  shall  perform  the  duty,  and  when 
it  determines  that  the  work  is  completed,  it  is  its  further  duty 
to  settle  with  and  pay  the  contractor.  If  it  does  not  possess  *. 
such  power,  then  the  surety  on  the  bond  can  neve^  know 
when  his  obligation  is  at  an  end.  If  he  had  taken  collateral 
security  as  an  indemnity,  he  would  not  be  safe  in  surrender- 
ing it  until  the  statute  of  limitations  had  barred  a  right  of 
action  on  his  bond.  We  do  not  think  the  Legislature  in- 
tended to  leave  the  matter  of  constructing  free  gravel  roads 
in  this  loose  and  unsatisfactory  condition  ;  but,  on  the  con- 
trary, that  it  intended  to  confer  on  the  board  of  commission- 
ers the  power  to  accept  and  settle  for  such  highways,  when, 
in  its  judgment,  the  contract  had  been  performed. 

The  funds  arising  from  the  sale  of  bonds  are  under  the 
control  of  the  board  of  commissioners  for  the  purposea  named 
in  the  statute,  and  the  power  to  settle  with  the  contractor  and 
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pay  out  the  fliDds  is,  we  think,  clearly  to  be  inferred  from  the 
terms  of  the  act  providing  for  the  building  of  free  gravel 
roads. 

Having  reached  this  conclusion,  it  follows  that  no  action 
can  be  maintained  upon  the  bond  so  long  as  the  settlement 
with  the  contractors  remains  in  force  and  unimpeached. 

Judgment  reversed,  with  directions  to  grant  a  new  trial. 

FUed  Jan.  28, 1892. 


130    214 
146    588 


No.  16,826. 

The  Union  Centeax  Life  Insubanoe  Company  v. 

schidleb. 

Judgment. — Fraud, — Joint  Tort-Feason,  Recovery  Againtl  One  on  Frand»- 
lent  Qanti-act,  Effect  on  Prosecution  Against  the  OMer.— Where  two  pereons 
have  conspired  to  enable  one  of  them  to  procure  a  loan  upon  a  worth- 
less security,  the  recovery  of  a  judgment  on  contract  agaiost  the  one  so 
procuring  the  loan  is  no  bar  to  an  action  against  the  other  for  dum- 
ages  sustained  by  reason  of  his  participation  in  the  fraud. 

Same. —  When  Cause  of  Action  Arties. — As  soon  as  the  fraud  is  committed^ 
in  such  an  instance,  a  cause  of  action  arises. 

From  the  Steuben  Circuit  Court. 

J".  A.  Woodhull,  W.  M.  Brown  and  F.  S.  Roby,  for  appel- 
lant. 
/.  L  Best,  D.  B.  Best  and  E.  A.  Bratton,  for  appellee. 

MiLLEBy  J. — The  assignment  of  errors  calls  in  question 
the  ruling  of  the  court  in  overruling  the  demurrers  to  the 
second  paragraph  of  the  answer  to  the  amended  first  para- 
graph of  complaint,  and  to  the  amended  third  paragraph  of 
answer  to  the  second  paragraph  of  complaint. 

The  causes  of  action  stated  in  each  paragraph  of  com- 
plaint are  substantially  alike,  and  state,  in  substance,  that 
Admiral  J.  Schidler,  the  son  of  the  appellee,  fraudulently  ob- 
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tained  from  the  appellant  a  loan  of  $1,760  by  misrepresent- 
ing the  location,  quality,  condition  and  value  of  a  tract  of 
land  upon  which  a  mortgage  was  executed  to  secure  a  note 
for  the  loaned  money ;  that  the  appellee  conveyed  the  land 
to  his  son  in  order  to  enable  him  to  obtain  the  loan,  and  con- 
spired and  confederated  with  him  to  procure  from  the  appel- 
lant a  loan  of  money  and  not  to  repay  it,  and  that  after  the 
loan  was  made  the  appellee  received  and  used  the  major  por- 
tion of  the  money ;  that,  the  note  not  having  been  paid,  the 
mortgage  was  foreclo6ed,and  the  land  sold  for  the  sum  of  $500, 
its  full  value,  and  an  execution  for  the  residue  of  the  judg- 
ment was  returned  nvila  bona. 

The  character  of  the  representations,  and  of  the  partici- 
pation of  the  appellee  in  the  fraud,  is  such  that  no  question 
can  arise  as  to  their  materiality. 

The  second  paragraph  of  the  answer  to  the  amended  first 
paragraph  of  complaint  avers,  in  substance,  that,  after  de- 
fault had  been  made  in  the  payment  of  the  loaned  money, 
the  appellant  brought  an  action  against  the  son,  and  recov- 
ered a  judgment  for  the  full  amount  of  the  damages  that  it 
had  sustained  by  reason  of  the  loaning  of  the  money,  and 
that  the  said  damages  are  the  identical  damages  sought  to  be 
recovered  in  the  paragraph  of  complaint  to  which  this  para- 
graph is  directed,  and  denies  the  averments  of  fraud  alleged 
against  the  appellee. 

The  third  paragraph  of  answer  to  the  second  paragraph 
of  complaint  avers  that  the  appellant,  after  default  in  pay- 
ment of  the  note,  brought  an  action  against  the  son  upon  the 
note,  and  recovered  a  judgment  against  him  for  the  full 
amount  of  its  damages,  and  caused  an  execution  to  issue 
thereon  against  him. 

The  appellee  contends  that  if  it  be  conceded  that  he  was 
liable  for  the  <money  fraudulently  obtained  by  his  son,  the 
facts  which  created  such  liability  constituted  a  single  cause 
of  action,  for  the  enforcement  of  which  the  appellant  had 
several  remedies;  that  it  had  the  right  to  repudiate  the 
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IraDsaction  and  recover  back  its  money  as  upon  a  rescissioii 
of  the  contract ;  or  it  bad  tbe  rigbt  to  affirm  the  contract, 
and  bring  an  action  in  tort  against  the  father  and  son  jointly, 
or  against  either  severally ;  or,  upon  &ilure  of  the  son  to  pay 
tbe  debt,  to  bring  an  action  against  him  upon  his  contract; 
that,  the  appellant  having  affirmed  his  contract,  its  remedy 
was  either  to  recover  its  damages  in  an  action  upon  the  con- 
tract or  in  tort ;  but  that  it  could  not  do  both. 

We  are  unable  to  agree  with  the  appellee  in  this  conten- 
tion. We  know  of  no  rule  of  law  that  would  prevent  the 
application,  to  this  transaction,  of  the  ordinary  rule  that  a 
defrauded  party  may  affirm  the  contract  by  retaining  that 
which  he  has  received  and  suing  for  the  damages  he  has 
sustained  by  reason  of  the  fraud.  If  the  appellant  had  the 
right  to  retain  the  note  and  mortgage,  the  right  to  collect 
them  by  suit  or  otherwise  is  implied  as  an  ordinary  and  nec- 
essary incident  to  such  ownership. 

It  follows  that  an  action  on  the  contract  and  one  predi- 
cated on  the  fraud  are  not  inconsistent,  and  that  both  may 
be  prosecuted  concurrently,  and  recovery  in  the  one  will, not 
bar  a  recovery  in  the  other. 

When  the  fraud  charged  in  the  complaint  was  perpetrated, 
and  the  tort-feasors  had  thereby  procured  tbe  loan,  a  cause 
of  action  was  immediately  created  in  favor  of  the  defrauded 
party,  and  they  were  entitled  to  a  recovery  on  account  of  the 
wrong  for  some  amount,  the  damages  being  unliquidated  and 
dependent  upon  the  extent  of  the  injury.  Afterward,  when 
default  was  made  in  the  payment  of  the  note,  a  cause  of  ac- 
tion was  c)*eated  in  favor  of  the  holder  of  the  note,  for  a  re- 
covery against  the  maker,  for  damages  for  its  non-payment, 
the  amount  of  the  recovery  being  fixed  by  the  terms  of  the 
contract.  These  two  causes  of  action  neither  accrued  at  the 
same  time  nor  were  predicated  upon  the  same  defalcation  or 
wrong. 

In  the  case  of  Wanzer  v.  De  jBaun,  1  E.  D.  Smith,  261, 
the  plaintiff  had  recovered  a  judgment  against  the  defendant 
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as  endorser  of  a  promissory  note,  given  in  payment  for  goods 
sold  by  the  plaintiff  to  a  third  person.  Afterwards  an  oi*der 
of  arrest  was  granted  on  account  of  fraudulent  and  deceitful 
misrepresentations  made  by  the  defendant  at  the  tiipe  the 
goods  were  sold.  In  the  opinion  of  the  court  it  is  said : 
''Becovery  of  judgment  on  the  contract  is  no  bar  to  an  ac- 
tion for  the  deceit  practiced  to  induce  the  plaintifis  to  make 
it.  Were  the  'plaintiffs  now  seeking  to  recover  the  speeijie 
goods  in  repudiation  of  the  title  of  the  vendee^  it  might  be  a 
good  answer  that  they  had  affirmed  the  sale  by  suing  upon 
the  note  given  for  the  goods.  But  here  is  no  repudiation  of 
the  sale.  The  sale  was  effectual.  The  plaintiffs  lost  their 
property  thereby.  They  were  induced,  by  the  defendant's 
fraud,  to  make  the  sale,  and  he  is  justly  liable  for  the  dam- 
ages which  they  have  sustained.'^  And  at  another  place, 
speaking  of  the  defendant,  the  court  says :  '^  I  do  not  think 
*  he  can  be  permitted  to  say, '  True,  I  defrauded  the  plaintiffs, 
but  they  have  recovered  a  judgment  against  me,  and  purged 
my  fraud,  by  proving,  through  the  return  of  their  execution 
unsatisfied,  the  very  cheat  by  which  I  deceived  them.' '' 

In  Morgan  v.  Skidmoref  55  Barb.  263,  it  was  held  that  an 
action  of  tort  could  be  maintained  against  a  person,  or  his 
personal  representative,  for  deceit  in  making  false  represen- 
tations as  to  the  solvency  of  a  mercantile  firm  of  which  he 
was  a  member,  although  a  judgment  had  been  recovered 
against  the  firm  for  the  price  of  the  goods  sold  on  credit  to 
the  firm  in  consequence  of  such  misrepresentation.  This  case 
was  affirmed  on  appeal  by  the  Court  of  Appeals,  the  case  of 
Wanzer  v.  De  JSaun,  supra,  being  cited  and  approved.  Jlfor- 
gan  v.  Shidm&re,  3  Abb.  N.  C.  92. 

These  cases  have  been  cited  and  fi)llowed  in  Goldberg  v. 
Dougherty y  39  N.  Y.  Sup.  Ct,  190;  Johnson  v.  Luxton,  41  N. 
T.  Sup.  Ct.  481 ;  Bowen  v.  Mandeville,  95  N.  Y.  237. 

In  Whittier  v.  Gollins,  15  R.  I.  90,  the  court  arrived  at 
the  same  conclusion,  citing  and  following  Wanzer  v.  De 
Baun,  supra. 
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We. do  not  regard  the  case  of  Caylus  v.  New  Yorh^  etc,,  R. 
jB.  Co.,  49  How.  Pr.  100,  as  being  Id  conflict  with  these  cases. 
In  that  case  the  judgment  for  fraud,  if  rendered,  would  have 
been  against  the  same  party,  and  it  was  held  that  the  judg- 
ment which  had  been  entered  gave  as  full  and  complete  a 
remedy  as  the  judgment  for  damages  on  account  of  the  fraud 
would  afford. 

We  are  not  of  the  opinion  that  the  statement  in  the  pleading 
that  an  execution  had  been  issued  on  the  judgment  against 
the  son  added  any  thing  to  the  sufficiency  of  the  defence 
therein  interposed.  The  judgment  taken  against  the  son  of 
the  appellee  was  upon  contract,  and  not  in  tort,  and  we  know 
of  no  authorities  holding  that  the  mere  issuing  of  an  execu- 
tion  in  such  action  works  a  satisfaction  of  the  judgment. 
Authorities  as  to  the  effect  of  executions  isstied  upon  judg- 
ments founded  in  actions  for  torts  are  not  in  point. 

It  is  contended  with  much  force  and  earnestness  that  the 
appellant  can  not  retain  the  personal  judgment  which  he  has 
obtained,  and  then  take  judgment  against  the  appellee  for  the 
amount  of  the  money  loaned,  less  the  value  of  the  land,  for 
the  reason  that  this  would  give  two  judgments  for  the  same 
thing.  The  fallacy  of  this  argument  is  the  assumption  that 
both  judgments  would  be  for  the  same  thing,  which  the  cases 
above  cited  hold  is  not  the  case;  and  for  the  additional 
reason  that  the  appellee  is  not  the  person  against  whom  the 
judgment  has  been  taken. 

The  effect  of  payment  of  one  of  two  judgments  rendered, 
respectively,  on  contract  and  for  tort,  is  not  now  before  us, 
and  we  do  not  pass  upon  the  question.  But  see  Bowen  v. 
Mandeville,  supra. 

The  appellee  also  insists  that  each  paragraph  of  the  com- 
plaint was  bad  on  demurrer,  and  therefore  thatj^he  answers 
were  good  enough  for  a  bad  complaint.  The  objection  urged 
to  each  of  the  paragraphs  of  complaint  is  their  failure  to 
state  the  value  of  the  mortgaged  land  at  the  time  the  mort- 
gage was  executed,  and    the  misrepresentaiions  made.     We 
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find  that  the  land  apon  which  the  mortgage  was  executed  is 
said  to  have  been  of  little  value,  and  other  averments  are 
contained  in  each  paragraph  of  like  import.  In  the  absence 
of  a  motion  to  make  the  complaint  more  specific,  each  of  the 
paragraphs  was  sufficient. 

The  defects  in  the  paragraphs  of  complaint  could  only  af- 
fect the  amount  of  damages  to  be  assessed  upon  a  recovery, 
and  not  the  right  to  recover  some  amount.  Korrady  v. 
Lake  Shore,  etc.,  B.  W.  Go.,  131  Ind. . 

In  our  opinion  the  court  erred  in  overruling  the  demurrers 
to  the  second  paragraph  of  answer  to  the  amended  first  para- 
graph of  complaint,  and  the  amended  third  paragraph  of 
answer  to  the  second  paragraph  of  complaint,  and  therefore 
the  judgment  is  reversed. 

McBride,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Jan.  16, 1892. 


No.  15,232. 

Rabsier  V.  Grimmer,  Trustee,  et  al. 

Highway. — CoUateral  Attack  en  Order  Establishing. — A  collateral  attack  on 
an  order  of  a  board  of  county  commissioners  establishing  a  highway 
can  only  succeed  when  such  order  is  void ;  and  if  it  is  simply  irregular 
or  erroneous,  the  remedy  is  by  appeal  to  the  circuit  court. 

8ame. — Jurisdiction  of  Board  of  County  Commissioners, — The  board  of  county 
commissioners  has  jurisdiction  of  all  highways  of  its  county  outside  of 
incorporated  towns  and  citieis. 

8ame. — Establishment  of. — Compensation  to  Land'Owner. — While  under  the 
Constitution  no  one's  land  can  be  taken  for  the  establishment  of  a  high- 
way without  compensation,  such  compensation  need  not  be  made  in 
money.  Benefits  accruing  to  the  land  from  the  establishment  of  the 
highway  may  Constitute  full  and  just  compensation  within  the  mean- 
ing of  the  constitution. 

County  Commissioners. — I^-esumption  ajs  to  Regularity  of  Judgment. — Col- 
lateral Attack.  —  Couiis  of  Limited  Jurisdiction. —  A  board  of  county 
commissioners  is  a  court  of  limited  jurisdiction,  and  the  same  pre- 
sumption of  regnlarity  does  not  attach  to  it  as  does  to  courts  of 
general  jurisdiction ;  but  when  it  affirmatively  appears  that  it  has  ac- 
quired jurisdiction  both  of  the  subject-matter  and  of  the  parties,  and 
the  judgment  is  such  as  it  might  rightfully  render  in  such  a  case, 
the  same  presumption  of  regularity  attaches  to  its  proceedings  as  to 
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the  proceediogB  of  a  court  of  general  jurisdiction,  and  its  judgments 
are  alike  unassailable  by  collateral  attacic. 

From  the  Lake  Circuit  Court. 

T.  J,  Wood  and  M.  Woody  for  appellant. 
jT.  8.  Fancher,  for  appellees. 

McBaiDEy  J. — By  this  suit  the  appellant  sought  to  enjoin 
the  appellees,  who  are  respectively  township  trustee  nnd 
road  supervisor,  from  opening  a  certain  highway  which 
had  previously  been  ordered  established  by  the  board  of 
commissioners  of  Lake  county.  The  appellant  insists  that 
the  order  for  the  establishment  of  the  highway  is  void.  We 
quote  from  the  complaint  the  averments  of  fact  relating  to 
the  alleged  invalidity  of  the  order :  ^^  The  plaintiff  further 
avers  that  the  board  of  county  commissioners  of  Lake  county, 
Indiana,  appointed  viewers  to  appraise  the  damage  that  the 
opening  of  a  certain  road  would  cause  to  plaintiff^s  said 
land,  and  they  made  their  report  to  said  board  in  these 
words,  to  wit :    *  To  Michael  Bassier  no  damages.'    That  said 

board  at  their term,  1888,  approved  said  report  in 

these  words,  to  wit :  *  That  said  report  is  approved,  and  the 
road  ordered  opened.  Road  to  be  60  feet  wide,  according  to 
said  petition.'  Said  order  of  said  court  may  be  found  on 
the  commissioners'  record  No.  6,  on  page  475." 

The  appellant  contends  that  the  order  for  the  establish- 
ment of  the  road  is  void  for  several  reasons,  and  that  he  is, 
therefore,  entitled  to  enjoin  the  officers  from  opening  it. 

The  attack  on  the  order  of  the  board  of  commissioners  is 
collateral,  and  can  only  succeed  if  the  order  is  void.  If  it 
is  simply  irregular  or  erroneous,  the  remedy  was  by  appeal 
from  the  board  of  commissioners  to  the  circuit  court. 
.  The  board  of  commissioners  had  jurisdiction  of  the  sub- 
ject-matter. The  subject-matter  was  the  establishment  of 
a  highway  in  that  county ;  and  of  all  such  matters  outside  of 
the  limits  of  incorporated  cities  and  towns  the  boards  of 
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county  commissioners  have  original  and  exclusive  juris- 
dictioo. 

It  is  averred  in  the  complaint  that  the  board  appointed 
viewers  to  appraise  the  damages'  that  would  accrue  to  the 
appellant's  land  by  the  opening  of  the  proposed  highway, 
who  acted  and  made  a  report  to  the  board.  No  viewers 
could  be  appointed  for  such  a  purpose  until  after  the  filing  of 
a  remonstrance  by  the  appellant  claiming  damages. 

Construing  the  pleading,  as  we  must,  most  strongly  against 
the  pleader,  and  the  complaint  being  silent  as  to  such  mat- 
ters, it  will  be  presumed  that  the  usual  procedure  was  fol- 
lowed, and  that  the  viewers  to  assess  damages  were  only  ap- 
pointed after  appellant  had  appeared  and  filed  his  remon- 
strance. If  so,  the  board  also  had  jurisdiction  of  his  person. 
It  being  thus  shown  by  the  complaint  that  the  order  estab- 
lishing the  highway  was  made  by  a  court  having  jurisdiction 
both  of  the  subject-matter  and  of  the  person  of  the  party, 
and  that  it  was  such  an  order  as  they  might  rightfully  make 
in  a  proper  case,  every  presumption  favors  its  regularity.  It 
is  incumbent  on  the  party  attacking  it  to  show  affirmatively 
that  it  is  void. 

In  this  case  there  is  nothing  before  us  to  show  that  the 
order  in  question  was  void.  The  complaint  does  not  pur- 
port to  set  out  the  record  of  the  commissioners'  court.  It 
only  sets  out  so  much  of  the  report  of  the  viewers  as  relates 
to  the  damages  claimed  by  the  appellant  and  one  isolated 
order  made  by  the  board. 

While  the  commissioners' court  is  a  court  of  limited  juris- 
diction, and  the  same  presumption  of  regularity  does  not  at- 
tach to  the  proceedings  of  such  courts  as  to  the  proceedings 
of  courts  of  general  jurisdiction,  yet,  when  it  affirmatively 
appears  that  a  court  of  limited  jurisdiction  has,  in  a  given 
case,  acquired  jurisdiction  both  of  the  subject-matter  and  of 
the  parties  to  the  litigation,  and  that  the  judgment  rendered 
is  such  as  it  might  rightfully  render  in  such  a  case,  the  same 
presumption  of  regularity  attaches  to  its  proceedings  as  to 
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the  proceedings  of  a  court  of  general  jurisdiction,  and  its 
judgments  are  alike  unassailable  by  collateral  attack.  Stod- 
dard V.  JohnsoUy  75  Ind.  20 ;  Argo  v.  Barthandy  80  Ind.  63  • 
Featherstan  v.  Smally  77  Ind.  143 ;  Stipp  v.  Claman,  123 
Ind.  632  (637). 

The  circuit. court  sustained  a  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  stale  facts  sufficient  to  constitute  a 
cause  of  action^  and  in  this  it  did  not  err.  No  facts  were 
pleaded  sufficient  to  justify  a  collateral  attack  on  the  order 
of  the  board,  or  to  entitle  the  appellant  to  relief  by  injunc* 
tion.     No  other  error  is  assigned. 

Judgment  affirmed. 

Filed  Oct.  30,  1891. 

On  Petition  for  Rehearing. 

McBride,  J. — The  appellant  has  filed  an  exceedingly 
earnest  petition  and  brief  for  a  rehearing. 

Counsel  insist  that  the  court  has  overlooked  one  fact  which 
rendero  the  order  of  the  board  of  commissioners  establishing 
the  highway  in  question  void^  and  hence  open  to  collateral 
attack. 

It  is  argued  that  the  record  affirmatively  shows  a  taking  of 
the  appellant^s  property  without  compensation.  If  the  fact  as- 
sumed does  affirmatively  appear  froip  the  record,  appellant 
is  right  in  his  contention.  Section  21,  of  article  1,  of  the 
Constitution  of  the  State,  declares  that  *'No  man's  property 
shall  be  taken  by  law  without  just  compensation. '^  If  the 
record  of  the  board  of  commissioners,  relating  to  the  high- 
way in  question,  affirmatively  shows  that  the  appellant's  land 
has  been  taken  for  the  making  of  such  highway,  without 
compensation  to  him,  the  order  purporting  to  establish  it  is 
not  merely  voidable,  but  is  void.  But  is  such  fact 
shown  by  the  record?  Appellant  claims  that  it  rests 
upon  the  report  made  by  the  viewers,  of  •*  no  damage" 
to  him.  The  substance  of  his  contention  is  that  the  record 
showing  the  actual  taking  of  his  land  for  the  highway,  the 
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infereu*ce  of  damage  necessarily  and  conclusively  follows,  and 
that  iu  the  face  of  this  inference  the  statement  that  he  sus- 
tains no  damage  is  without  force ;  that  it  is  conclusively 
overthrown  by  the  fact  that  his  land  is  actually  taken.  Sub- 
jecting one's  land  to  the  easement  of  a  highway  is  a  taking, 
within  the  meaning  of  the  constitutional  inhibition^and  land 
can  not  be  thus  appropriated  without  compensation. 

This,  however,  does  not  necessarily  require  that  compen- 
sation be  made  in  money.  This  court,  in  considering  this 
question,  in  the  case  of  McIrUire  v.  StaUy  5  Blackf.  384,  used 
the  following  language  :  '^  From  this  review  of  the  statutes 
bearing  on  the  question  before  us,  and  embracing  the  very 
time  of  the  adoption  of.  the  Constitution,  we  can  not  doubt 
that  its  authors,  in  providing  that  'just  compensation'  should 
be  made  for  private  property  taken  for  public  use,  designed  to 
convey  the  meaning  which  had  been  attached  to  that  phrase  by 
the  community  for  more  than  seventeen  years,  and  which  has 
since  remained  unquestioned  for  a  longer  period  oTtime.  That 
meaning  is,  not  that  property  thus  taken  shall  be  valued  and 
its  price  paid  in  money,  but  that  the  individual  who  claims 
to  be  a  sufferer,  in  consequence  of  the  exercise  of  the  right  of 
eminent  domain  over  his  property,  shall  be  recompensed  for 
the  actual  injury  which  he  may  have  sustained,  all  circum- 
stances considered,  by  the  measure  of  which  he  complains. 
In  ascertaining  the  extent  of  the  injury,  undoubtedly,  an  es- 
timation of  the  value  of  the  property  taken,  at  the  time  of 
taking,  is  a  necessary  step ;  but  if  the  benefits  really  and  sub- 
stantially resulting  to  the  claimant  equal,  in  pecuniary  value, 
the  value  of  that  of  which  the  public  has  deprived  him,  we 
conceive  they  constitute  a  just  and  constitutional  compensa- 
tion for  the  deprivation  to  which  he  has  been  subjected/' 

The  foregoing  language  was  quoted  and  approved  in  Hag- 
aman  v.  Moore,  84  Ind.  496. 

In  the  case  at  bar,  as  stated  in  the  orignal  opinion,  it  being 
shown  in  the  averments  of  the  complaint  that  the  board  of 
commissioners  had  jurisdiction,  both  of  the  subject-matter 
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and  the  parties^  the  same  presumptions  of  regularity-  attach 
to  their  proceedings  as  would  attach  to  the  proceedings  of  a 
court  of  general  jurisdiction.  Unless  plainly  shown  by  the  . 
record,  it  will  not  be  presumed  that  they  have  tal^eu  the 
property  of  the  appellant  in  violation  of  his  constitutional 
right.  Such  fact  will  not  be  presumed,  because  the  report  ' 
of  the  reviewers  declares  that  he  sustains  no  damage.  On 
the  contrary,  the  court,  being  required  to  indulge  every  pre- 
sumption in  support  of  the  action  of  the  board,  must  pre- 
sume that,  having  considered  the  fact  of  the  taking  of  appel- 
lant's land,  in  connection  with  all  other  fiicts  relating  thereto, 
the  reviewers  and  the  board  reached  the  conclusion  that  ben- 
efits enuring  to  the  land  by  reason  of  the  location  of  the 
highway  equalled  the  damage  caused  by  the  easement  im- 
posed, and  hence  there  was  **  no  damage.^'  This  being  true, 
the  record  discloses  no  fact  which  would  render  the  proceed- 
ing void;  nor  is  any  such  fact  averred  in  the  complaint. 
The  appellant  had  a  full  and  adequate  remedy  by  appeal,  but 
can  not  successfully  collaterally  attack  the  order  establishing 
the  road. 

Petition  for  rehearing  overruled. 

FUed  Jan.  28, 1892. 
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The  Lake  Erie  and  Western  Railroad  Company 

V.  The  City  of  Eokomo. 

Crrr. — Street— Laying  Out  Acrtm  a  Railroad  Track, — A  city  in  this  State 
has  power  to  lay  oat  a  street  across  a  railroad's  right  of  way. 

CosT& — Appeal  from  Assessment  of  Damages. — On  an  appeal  from  a  street 
assessment  allowing  damsges,  but  assessing  an  eqnal  amount  of 
benefits,  a  land-owner  appealed  to  the  circnit  conrt,  and  on  trial  the 
damages  and  benefits  were  both  increased  in  an  eqnal  amount. 

Held,  that  the  appellant  was  not  entitled  to  his  costs  in  the  circuit  court. 

From  the  Howard  Circuit  Court. 
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J.  (yBrien,  W.  E.  Haokedotm  and  F.  8,  Foote,  for  ap- 
pellant. 

C  G.  Shirley,  J.  C.  Blaoklidge  and  B.  C.  MoaUp  for  ap- 
pellee. 

Olds,  J. — This  is  a  proceeding  to  locate  a  street  in  the 
city  of  Kokomo  across  the  right  of  way  of  the  appellant,  the 
Lake  Erie  and  Western  Railroad  Company,  and  to  condemn 
the  right  of  way  for  such  purpose.  The  street  crosses  the 
railroad  at  right  angles. 

It  is  admitted  by  the  appellant  that  the  proceedings  of  the 
council  and  commissioners  were  regular,  except  it  is  con- 
tended that  no  tender  of  the  iftnount  of  damages  was  ever 
made. 

Aflber  making  a  suggestion  in  regard  to  the  assessment  of 
damages,  counsel  for  appellant  say :  '^  The  proposition  more 
particularly  sought  to  be  raised  in  this  case  is  as  to  the 
power  or  right  of  the  city  of  Kokomo  to  condemn  property 
already  in  public  use,  the  same  to  be  taken  and  used  for  other 
public  U£(es,  whether  the  same  are  consistent  or  inconsist- 
ent.'' , 

In  Elliott  Roads  and  Streets,  p.  169,  it  is  said :  ^'A 
right  to  cross  an  existing  public  way  with  a  street  or  road 
may  often  be  implied,  where  a  right  to  longitudinalljr  take 
the  way  would  not  be  deemed  to  exist.  Where  authority  is 
granted  to  construct  a  road  or  street  from  one  point  to  an-  . 
other,  there  is  impliedly  conferred  a  right  to  cross  canals, 
railroads,  turnpikes,  streets  or  roads  lying  between  the  two 
points.  A  grant  of  authority,  expressed  in  general  terms, 
to  seize  lands  and  property  for  the  purposes  of  a  road  or 
street  will,  in  most  cases,  confer  authority  to  construct  the 
roads  or  streets  across  existing  public  ways,  whether  owned 
by  public,  or  by  private  corporations,  but  it  will  not  confer 
authority  to  lay  the  road  or  street  longitudinally  upon  the 
existing  way.'' 

Vol.  130.— 15 
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This,  we  think,  states  the  true  doctrine,  and  the  authori- 
ties are  collected  and  cited  in  support  of  the  text. 

The  statute  makes  full  provision  for  the  laying  out  of 
streets  in  cities,  and  authorizes  the  laying  of  the  same  out  i^nd 
opening  them  up  across  the  right  of  way  of  a  railroad  com* 
pany. 

As  regards  the  objection  to  the  proceedings  on  account  of 
no  tender  of  the  damages  assessed  by  the  city  commissioners 
having  been  made : 

The  commissioners  assessed  (25  damages,  also  assessed  $25 
benefit  to  the  land  of  the  appellant.  Instead  of  relying  upon 
the  fact  that  no  tender  of  the  damages  had  been  made,  and 
resorting  to  proceedings  to  prevent  the  city  from  opening  up 
the  street  across  the  right  of  way  of  the  appellant,  the  ap- 
pellant appeals  from  the  decision  of  the  commissioners,  and 
raises  no  question  in  regard  to  the  tender,  and  no  question  is 
presented  to  this  court  relating  to  the  tender. 

In  the  circuit  court  there  was  a  trial  by  jury-v  and  the  jury 
assessed  the  appellant's  damages  at  $45 ;  also  assessed  its  bene- 
fits at  $46,  and  the  court  rendered  judgment  against  the  appeU 
lant  for  the  $45  benefits,  and  in  its  favor  for  the  $45  dam- 
ages. It  is  mildly  suggested  that  this  action  of  the  court  is 
erroneous,  but  there  is  no  discussion  of  the  question,  and  no 
valid  reason  suggested  why  the  judgment  should  be  reversed 
on  account  of  this  action  of  the  court. 

It  is  suggested  that  the  court  erred  in  some  of  its  instruc- 
tions to  the  jury.  We  have  examined  the  instrqctions  and 
do  not  think  they  contain  any  erroneous  statement  of  the 
law  which  would  have  a  tendency  to  mislead  the  jury,  or  for 
which  the  judgment  should  be  reversed. 

Counsel  for  appellant  discuss  the  question  as  to  the  amount 
of  damages  assessed  being  too  small,  but  no  such  question 
is  presented  by  the  record. 

The  appellant  made  a  motion  to  tax  all  of  the  costs  to  the 
appellee,  which  was  overruled,  and  this  ruling  is  assigned  as 
error. 
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It  id  contended  that  appellant  recovered  a  verdict  and 
judgment  for  a  larger  sum  in  the  circuit  court  than  was 
awarded  by  the  city  commissioners ;  that  ilnder  the  practice 
in  Indiana  all  th^  costs  should  be  taxed  to  the  appellee.  The 
statute  provides  for  the  taxing  of  costs  in  cases  on  appeal 
from  a  justice  of  the  peace  to  the  circuit  court  when  the 
judgment  is  reduced  $5,  or  on  failure  to  increase  the  judg* 
ment  a  like  amount  when  the  appeal  is  taken  by  the  party 
recovering  before  the  justice,  but  this  statute  does  not  apply 
in  such  a  case  as  this.  The  appellant  in  this  case  gained 
nothing  by  its  appeal.  It  increased  the  ass^sment  of  dam- 
ages in  its  favor  $20,  but  it  increased  the  benefits  assessable 
against  it  a  like  amount  and  the  appeal  availed  it  nothing. 

We  do  not  think  the  judgment  should  be  reversed. 

Judgment  affirmed,  at  costs  of  appellant. 

FUed  Jan.  13, 1892. 


No.  16,242. 

BowLUB  V.  The  State. 

Bill  of  Excbftioks. — Objtelions  and  Exeepiiona  to  Evidenet, — The  negative 
eridence  afforded  by  one  bill  of  exceptions  tbat  a  given  objection  was 
not  made  and  a  given  exception  was  not  taken  because  not  shown  hj 
that  bill,  is  overcome  by  the  affirmative  evidence  of  the  other  that  the 
objection  was  duly  made  and  excepted  to  at  the  time. 

Criminal  Lkw.—AsKiuU  and  Battery  mth  Intent  to  KilL—Piea  o/  Setf-Dt- 
fence, — PBoeeabU  Character  of  Prowcuiing  Witnei». — State  may  Show  in  Re- 
hutioL — On  a  trial  for  assault  and  battery  with  intent  to  kill,  where  the 
defendant  pleaded  self-defence,  and  testified  to  facts  of  which  he  claimed 
to  have  personal  knowledge  tending  to  show  that  the  prosecuting  wit- 
ness was  quarrelsome  and  vicious,  it  was  not  error  to  permit  the  State 
to  introduce  in  rebuttal  evidence  of  the  general  character  of  the  prose- 
cuting witness  for  peaceableness. 

Prom  the  Fountain  Circuit  Court. 

J.  W.  Suikm  and  W.  L.  Raboumy  for  appellant. 
A.  G.  Smith,  Attorney  General,  for  the  State. 
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McBbide,  J. — The  appellant  was  convicted  of  an  assault 
and  battery  with  intent  to  kill. 

On  the  trial  he  testified  as  a  witness  that  prior  to  the  com- 
mission of  the  alleged  offence  he  was  informed  by  some  of 
his  neighbors  that  the  prosecuting  witness  had  threatened  to 
shoot  him. 

He  was  then  asked  the  following  question :  ^'  Now,  V\l 
ask  you  to  state  if  you  know  of  his  making  any  attacks  with 
any  knives  or  weapons  on  any  one  else  ?  '^  The  court  per- 
mitted him,  over  the  objection  of  the  State,  to  answer  the 
question,  and  he  answered  it,  "  Yes,  sir.'*  He  then,  in  an- 
swer to  questions  propounded  by  his  attorneys,  testified  to  an 
occasion  when  the  prosecuting  witness  had  some  trouble  with 
another  person,  while  both  were  engaged  in  a  corn  field  cut- 
ting corn,  when  the  prosecuting  witness  threatened  to  cut  the 
other  person  with  his  corn  knife,  and  that  he,  the  defendant, 
separated  them.  Also  of  another  occasion  when  the  prose- 
cuting witness  sharpened  his  knife  in  anticipation  of  trouble, 
and  that  he  took  him  away. 

In  rebuttal  the  State  was  allowed  to  call  and  examine  wit- 
nesses as  to  the  reputation  of  the  prosecuting  witness  in  the 
neighborhood  where  he  resided  for  '^  peace  and  quietude.'' 
To  this  evidence  the  appellant  objected  and  excepted. 

The  only  alleged  error  argued  by  counsel  for  the  appellant 
relates  to  this  action  of  the  court. 

It  is  objected  by  the  State  that  the  question  is  not  prop- 
erly presented,  for  the  reason  that  there  are  two  bills  of  ex- 
ceptions,-^one  purporting  to  contain  all  of  the  evidence,  and 
the  other  partial ;  and  that  in  that  purporting  to  contain  all 
of  the  evidence  the  objections  to  this  testimony,  made  in  the 
circuit  court,  were  not  sufficient  to  present  any  question. 
This  is  true,  but  the  objections  and  exceptions  are  sufficiently 
shown  by  the  other  bill,  and  we  are  obliged  to  consider  both 
bills  of  exceptions  together.  Both  were  filed  within  the 
time  limited  by  the  court,  and  both  bear  the  approval  and 
attestation  of  the  presiding  judge.    The  negative  evidence 
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afforded  by  one  bill  of  exceptions  that'  a  given  objection  was 
not  made  and  a  given  exception  wkB  not  taken  because  not 
shown  by  that  bill,  is  overcome  by  the  affirmative  evidence 
of  the  other  that  the  objection  was  duly  made  and  excepted 
to  at  the  time.  JPitzer  v.  Indianapolis,  etc.,  R,  W.  Co,,  80 
Ind.  569. 

The  accused  defended  on  the  ground  that  he  was  acting  in 
self-defence^  and  testified  to  an  attack  on  him  by  the  prose- 
cuting witness^  and  that  what  he  did  was  merely  in  repelling 
such  attack. 

The  evidence  of  previous  threats^  made  by  the  prosecut- 
ing witness,  and  communicated  to  the  accused  prior  to  the 
commission  of  the  alleged  offence,  was  competent  in  view 
of  the  defence  made.  Indeed,  evidence  of  this  character  is 
held  competent  where  the  alleged  threats  were  unknown  to 
the  accused ;  but,  as  bearing  on  the  question  of  self-defence, 
where  they  have  been  previously  communicated  to  the  ac- 
cused, they  are  clearly  competent  as  tending  to  show  what 
was  in  his  mind  at  the  time,  and  to  justify  his  conduct. 
Holler  V.  State,  37  Ind.  57 ;  Wood  v.  StaU,  92  Ind.  269 ; 
Leverich  v.  State,  105  Ind.  277.  And,  in  connection  with 
such  threats,  it  is  competent  for  the  defence  to  show  in  such 
case  the  general  reputatif>n  of  the  injured  party  for  strength, 
ferocity,  vindictiveness,  quarrelsomeness,  etc.  Wharton  Crim. 
Ev.,  section  74;  Holler  v.  State,  supra;  Dukes  v.  State,  11 
Ind.  557;  Horbach  v.  State,  43  Texas,  242;  1  Wharton 
Crim.  Law,  section  641. 

One  exercising  the  right  of  self-defence  must  necessarily 
act  in  view  of  the  danger  as  it  presents  itself  to  his  mind  at 
the  time;  and,  as  tending  to  explain  such  action,  it  is  com- 
petent for  the  defence  not  only  to  show  previous  threats 
against  him  by  the  injured  party,  and  his  general  reputation 
for  quarrelsomeness,  strength,  ferocity,  etc.,  but  he  may  put  in 
evidence  every  fact  legitimately  tending  to  show  that  he  had 
reasonable  ground  to  apprehend  serious  danger  to  himself. 
We  see  no  reason  why  he  should,  in  such  case,  be  limited  to 
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showing  the  general  reputation  of  the  injured  party.  While 
hi^  knowledge  of  such  general  reputation  is  of  course  com- 
petenty  why  may  he  not  also  avail  himself  of  his  personal 
knowledge?  If  he  personally  knows  the  party  attacking 
him  to  be  quarrelsome,  vindictive,  revengeful,  of  great  phys- 
ical strength,  etc.,  why  is  he  not  authorized  to  act  upon  such 
personal  knowledge  ?  If  so,  it  is,  of  course,  competent  for 
him  to  prove  such  specific  facts  as  were  within  his  personal 
knowledge  when  the  attack  was  made.  We  understand  this 
to  b^  the  rule  as  laid  down  in  Fahnestock  v.  SUiU^  23  Ind. 
231,  and  Biyyle  v.  SUAe,  97  Ind.  322. 

The  court,  therefore,  in  permitting  the  accused  to  testify 
to  facts  of  which*he  claimed  to  have  personal  knowledge 
tending  to  show  that  the  prosecuting  witness  was  quarrel- 
some, or  vicious,  or  revengeful,  did  not  err.  This  was,  in 
our  opinion,  sufficient  to  authorize  the  State  to  introduce  in 
rebuttal  evidence  of  the  general  character  of  the  prosecuting 
witness  for  peaceableness,  or,  as  stated  in  the  questions  put 
to  the  witnesses,  '^  peace  and  quietude.^' 

Tiie  rule  in  such  cases  is  thus  stated  by  Mr.  Bishop :  **  It 
is  never  competent  for  the  prosecution  to  show,  in  the  first 
instance,  against  the  defendant,  that  the  person  slain  was  of 
good  or  peaceable  character.  But  such  evidence  may  be 
given  in  rebuttal,  if  the  opposite  has  been  testified  to  for  the 
defence.'^  2  Bishop  Crim.  Law  (3d  ed.),  section  612.  See, 
also,  Pound  v.  8iaU,  43  Ga.  88  ;  StaU  v.  Potter ^  13  Kan.  414 ; 
Dockv.  Commonwealth,  21  Grat.  909;  Ben  v.  States  37  Ala. 

103. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

filed  Nov.  8, 1891 ;  petition  for  a  rehearing  overraled  Jan.  29, 1892. 
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No.  15,601. 

Jacobs  v.  Ballbngeb. 

: — ^AyMenft. — How  Applied, — If  a  payment  made  by  a  debtor  is 
not  applied  to  the  liquidation  of  any  part  of  the  indebtedness  by  the 
debtor  or  creditor,  the  law  applies  it ;  and  if  such  indebtedness  con- 
sists of  a  principal  sum  and  interest,  the  law  applies  the  payment  first 
to  satisfying  the  interest  and  the  remainder  to  the  principal. 
Samb.— QpCiofi  qf  ifoiber  of  NoUto  Pay  in  WhoUorPart  B^oro  Due—Method 
if  Calculating  Interest,^—!!  a  note  drawing  interest  is  payable  in  whole  or 
part  before  due,  at  the  option  of  the  maker,  the  interest  on  each  pay- 
ment op  to  the  time  it  was  made  should  be  cast  up,  and  the  payment 
applied  first  to  the  reduction  of  the  interest  and  then  to  the  reduction 
of  the  principal. 

From  the  Boone  Circuit  Court. 

T,  J,  Terhune  and  P.  H.  Dutch,  for  appellant. 
JV.  Morris,  L,    Newberger  and  J.  B.    Curtisy  for  appel- 
lee. 

• 

EiiLiOTT,  C.  J. — The  appellant  executed  to  the  appellee 
the  promissory  note  and  mortgage,  of  which  the  former 
prayed  the  court  to  decree  a  cancellation.  The  note  bears 
interest  from  date,  and  contains  this  provision  :  ^^  The  maker 
shall  have  the  right  to  pay  off  the  note,  or  any  part  of  it,  at 
any  time."  The  note  was  payable  ten  years  after  date.  Be- 
fore the  time  specifically  fixed  for  payment  the  appellant  paid 
divers  sums  upon  the  note  at  different  times,  but  neither  he 
nor  the  appellee  made  any  application  of  the  payments,  so 
that  the  question  in  the  case  is,  how  does  the  law  apply  the 
payments  ? 

The  trial  court  cast  up  the  interest  on  each  payment  as  it 
was  made,  and  applied  the  payment  first  to  the  reduction  of 
the  interest,  and  then  to  the  reduction  of  the  principal.  To 
convey  a  clearer  meaning  of  the  theory  of  the  trial  court,  we 
will  take,  as  an  illustration,  the  course  pursued  with  the  first 
payment,  since  that  will  serve  for  all.  The  first  payment 
was  three  hundred  dollars,  and  its  date  May  15th,  1883,  two 
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years,  three  months  and  fourteen  days  after  the  execatton 
of  the  note.  The  court  compated  interest  on  the  sum  paid^ 
giving  this  result :  ''  Payment  May  16th^  1883,  $300;  |264.96 
principal  and  $35.10  interest/' 

The  appellant's  contention  is  that  ^^  The  payments  upon 
the  note  having  been  made  before  the  note  or  any  interest 
thereon  became  due^  they  should  first  be  applied  to  the  ex* 
tingnishment  of  the  principal/'  The  appellee's  position  is 
that  the  court  should  have  computed  the  interest  due  upon 
the  principal  to  the  time  that  each  payment  was  made,  added 
it  to  the  principal,  and  deducted  the  payment  from  the  ag- 
gregate amount.  Thef  trial  <sourt  did  not  adopt  the  theory 
of  either  party,  but,  as  t^e  have  seen,  adopted  an  essentially 
different  one.  But,  as  the  appellee  is  content,  the  only  in- 
quiry we  need  make  is  whether  the  theory  acted  upon  by  the 
trial  court  worked  injury  to  the  appellant. 

The  general  rule  undoubtedly  is,  that  when  a  payment 
made  by  a  debtor  is  not  applied  to  the  liquidation  of  any  part 
of  the  indebtedness  by  the  debtor  or  creditor,  the  law  ap- 
plies it;  and  where  the  indebtedness  consists  of  a  principal 
sum  and  interest,  the  law  applies  the  payment  first  to  satis- 
fying the  interest.  Green  v.  Vardiman,2  Blackf.  324;  Was- 
son  V.  Gould,  3  Blackf.  18;  Markel  v.  Spitler,  28  Ind.  488 ; 
McCormick  v.  Mitchell,  57  Ind.  248;  Longworth  v.  Higham, 
89  Ind.  362;  Dean  v.  Williams,  17  Mass.  417 ;  Lash  v.  Ed- 
gerton,  13  Minn.  210;  Baker  v.  Baker,  4  Dutch.  (N.  J.)  13 
(75  Am.  Dec.  243) ;  Hunt  v.  Hurst,  20  W.  Va.  183 ;  Case  v. 
Fish,  68  Wis.  66 ;  United  States  v.  McLemore,  4  How.  (U, 
S.)  286 ;  Story  v.  Livingston,  13  Pet.  359. 

If  the  note  had  been  wholly  due,  there  would  be  no  dif- 
ficulty in  the  case,  since  it  is  clear  that,  in  that  event,  the  case 
would  have  been  within  the  rule,  and,  even  as  it  is,  there  is 
plausibility,  if  not  strength,  in  the  appellee's  contention  that 
the  rule  covers  the  case.  We  do  not  think,  at  all  events,  that 
there  was  any  error  on  the  part  of  the  trial  court  of  which 
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the  appellant  can  successfully  complain.     If  there  was  error 
it  was  against  h^s  adversary^  and  not  against  him. 

The  principal  of  the  note  became  due  pi'o  tanto  when  the 
maker  elected  to  exercise  the  right  given  him  by  the  con- 
tract of  making  partial  payment,  and,  certainly,  he  can  not 
complain  that  he  was  charged  with  inte^st  upon  the  part  of 
the  note  he  caused  to  mature  by  his  own  act.  The  creditor 
was  not  postponed  as  to  interest  until  the  expiration  of  the 
period  absolutely  fixed  for  the  payment  of  the  note,  because 
the  maker  Exercised  the  right  given  him  by  the  contract  to 
make  the  note  due  in  whole,  or  in  part,  whenever  he  chose 
to  do  so.  The  holder  of  the  note  had  no  election  for  he 
could  not  have  enforced  payment  until  the  time  fixed,  but  - 
the  maker  did  have  an  election  which  he  chose  to  exercise, 
and  which  the  creditbr  could  not  prevent  him  from  exercis- 
ing.  If  we  are  right  in  holding  that  the  maker  by  his  own 
act  caused  the  note  to  mature,  pro  tanto,  as  payments  were 
made,  then  there  can  be  no  doubt  that  the  conclusion  reached 
by  the  trial  court  was  not  prejudicial  to  the  appellant.  This 
conclusion  is  required  by  the  authorities.  In  the  case  of 
Miami  ExpoHing  Co.  v.  Bank,  5  Ohio,  261,  a  case  very  sim- 
ilar to  the  one  before  us,  it  was  said  that :  ^^  But  it  must  be 
remembered  that  the  notes  here  were  payable  on  or  before 
a  certain  day.  Although  the  defendants  could  not  compel 
payment  before  the  day,  yet  the  plaintiffs  might  pay  before 
that  time,  and  the  defendants  might  be  compelled  to  receive 
it.  They  could  only  be  compelled  to  receive  it  upon  the 
hypothesis  that  full  payment  was  made,  not  only  principal, 
but  interest.  If,  then,  partial  payment  only  is  made,  it  would 
seem  to  be  but  just  that  this  partial  payment  should  apply 
as  well  to  interest  as  principal.^'  The  question  came  be« 
fore  the  court  in  Williams  v.  Houghtaling^  3  Cow.  86,  and 
it  was  said  by  the  court :  ^^  Payments  made  on  an  instalment 
not  due  and  payable,  should  be  applied  to  the  extinguish- 
ment of  principal,  and  such  proportion  of  interest  as  has 
accrue^  on  the  principal  so  extinguished.'^     The  question 
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we  have  here  arose  in  the  case  of  Spires  v.  Hamot,  8  Watts 
&  Serg.  17y  and  it  was  held  that  partial  pajrmeiits  must  be 
applied  to  the  reduction  of  the  principal  and  the  accrued  in- 
terest. It  was  said  by  the  court :  "  The  rule  established 
by  all  other  decisions  is  that  a  partial  payment  is  to  be  ap- 
plied to  the  interest*  in  the  first  place^  and  in  the  second  to 
the  principal.  The  reason  is  that,  though  interest  may  be 
reserved  to  be  paid  yearly,  half  yearly  or  quarterly^  it  ac- 
crues from  day  to  day,  and  not  like  rent  from  yeilr  to  year.^' 
An  illustration  will,  as  we  believe,  make  clear  the  correct- 
ness of  the  doctrine  asserted  in  the  cases  to  which  we  have 
referred.  Suppose  the  appellant  had  elected  to  pay  the  en- 
tire amount  due  upon  the  note  and  mortgage,*  would  he  not 
have  been  required  to  pay  the  principal  and  accrued  inter- 
est ?  It  seems  to  us  that  in  such  a  case  there  could  be  no 
doubt  as  to  the  rule,  and  the  rule  must  be  the  same  where 
the  debtor  elects  to  pay  part  of  the  debt  he  owes,  instead  of 
electing  to  pay  the  whole. 

It  is  said  by  appellant's  counsel  that  the  appellant  ought 
not  to  be  held  to  pay  interest  for  which  he  was  not  bound, 
but  this  argument  is  fallacious  for  the  reason  that  he  bound 
himself  to  pay  interest  from  the  date  of  the  note. 

We  are  referred  to  the  case  of  Starr  v.  Richmond^  30  111. 
276,  but  that  case,  even  if  well  decided,  is  not  in  point,  for 
there  the  creditor  was  not,  as  here,  bound  to  accept  a  partial 
payment.  In  that  case  it  is  expressly  declared  that  if  the 
money  had  been  due  under  the  contract  the  rule  as  we  have 
here  stated  it  would  apply. 

Judgment  affirmed. 

FUed  Jan.  14, 1892. 
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No.  15,544. 

Lake  et  al.  v.  Utz. 

DsBD. — Oonsirvetion. — BnUe  in  SitelUy'*  Que, — A  deed  which  "  conyeys  and 
warrants  "  certain  real  estate  to  the  grantee,  *^  and  to  the  heirs  of  her 
bodj,''  falls  within^the  rnle  in  SheUey*$  Cue,  and  Tests  in  such  grantee 
an  absolute  fee. 

From  the  Cliuton  Circuit  Court. 

/.  N.  SimSy  for  appellants. 
P.  W.  Oardj  for  appellee. 

Coffey^  J. — ^This  was  an  action  by  the  appellants  against 
the  appellee,  in  the  Clinton  Circuit  Court,  to  recover  the 
possession  of  the  real  estate  described  in  the  complaint.  .The 
evidence  in  the  cause  consists  of  an  agreed  statement  of  facts. 
The  appellee  demurred  to  the  evidence,  which  demurrer  was 
sustained  by  the  court,  and  judgment  was  rendered  against 
the  appellants  for  costs. 

The  facts  in  the  case,  as  disclosed  by  the  agreed  facts,  are 
that  on  the  24th  day  of  July,  1866,  Joseph  Lane  was  the 
owner  in  fee  of  the  land  in  controversy,  and  on  that  day  con- 
veyed the  same  to  his  unmarried  daughter,  Elizabeth  Lane. 
Elizabeth  subsequently  intermarried  with  the  appellee, 
Utz,  and  died  intestate,  without  issue,  leaving  the  appellee, 
her  husband,  as  her  only  heir  at  law.  Prior  to  her  death  her 
father,  Joseph  Lane,  departed  this  life. 

The  consideration  mentioned  in  the  deed  was  never,  in 
fact,  paid,  nor  intended  to  be  paid,  the  land  being  a  gift,  and 
the  consideration  inserted  in  the  deed  was  intended  to  cor- 
respond with  the  sum  advanced  by  Lane  to  his  other  chil- 
dren. 

The  appellants  are  the  next  of  kin  to  the  said  Elizabeth. 

The  sole  question  presented  for  our  consideration  is  the 
construction  of  the  deed  executed  by  Joseph  Lane  to  his 
daughter,  Elizabeth.  So  much  of  the  deed  as  is  material  to 
the  controversy  here  is  as  follows : 
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^ « 

Lane  etoLv,  Uts. 

''  This  indenture  witnesseth,  that  Joseph  Lane  and  Mary 
Lane,  his  wife,  of  Clinton  county,  in  the  State  of  Indiana, 
convey  and  warrant  to  Elizabeth  Lane,  and  to  the  heirs  of 
her  body,  of  Clinton  county,  in  the  State  of  Indiana,  for  the 
sum  of  four  thousand  dollars,  the  following  real  estate,  in 
Clinton  county,  in  the  State  of  Indiana,  to  wit  •  ^  *  * 
In  witness  whereof,^'  etc. 

It  is  contended  by  the  appellants  that  this  deed  conveyed 
an  estate  to  Elizabeth  Lane,  subject  to  a  reversion  to  the 
grantor  or  his  heirs  in  the  event  she  should  die  without  chil* 
dren  ;  while,  on  the  other  hand,  it  is  contended  by  the  ap* 
pellee  that  it  vested  in  her  an  absolute  estate  in  fee  simple. 

In  our  opinion  the  case  of  Tipton  v.  La  Rose,  27  Ind.  484, 
and  the  case  of  King  v.  Bea,  66  Ind.  1,  are  decisive  of  the 
question,  here  involved. 

In  the  cilse  of  Tipton  v.  La  Rose,  supra,  the  land  was  con- 
veyed to  Sarah  M.  Tipton  and  the  heirs  of  her  body  by 
George  T.  Tipton.  It  was  held  that  Sarah  M.  Tipton  took 
an  estate  in  fee  simple.  And  in  the  case  of  King  v.  Rea,  su- 
pra, the  land  was  conveyed  to  Martha  W.  Rea  during  her 
life,  and  to  the  issue  of  her  body,  and  in  construing  this  deed 
this  court  said :  ^'  We  think  it  falls  within  the  rule  in  SIxtU 
ley's  Case,  which,  in  this  State,  is  settled  as  a  law  of  prop- 
erty. The  deed  conveys  and  warrants  to  Martha  W.  Bea, 
during  her  life ;  the  inheritance,  which,  by  statute,  is  conveyed 
by  the  words  ^  conveys  and  warrants,'  is  limited  to  the  issue 
of  her  body; — the  inheritance  and  the  remainder  in  the  deed 
being  the  same  estate.  In  such  cases  the  rule  in  Shelley's 
Case  applies,  and  the  first  vendee  takes  the  entire  estate.^' 
The  words  "  issue  of  her  body ''  were  held  to  be  words  of 
limitation,  and  not  words  of  purchase. 

In  the  case  o{  Andrews  v.  Spurlin,  35  Ind.  262,  the  deed 
conveyed  the  land  to  "  Mary  Wood  her  lifetime,  and  after 
her  death  to  descend  to  the  heirs  of  her  body.''  It  was  held 
in  this  case  that  the  deed  vested  in  Mary  Wood  an  absolute 
fee. 
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In  all  these  and  similar  cases  the  words  /^  heirs/'  ^'  heirs 
of  her  body,"  and  "  issue  of  her  body/'  are  words  of  lim- 
itation, and  not  of  purchase,  and  the  rule  in  Shelley's  Case 
applies. 

We  are  unable  to  perceive  how  the  fact  that  this  land  was 
conveyed  to  Elizabeth  Lane  by  her  father  as  a  gift  or  as  an 
advancement  can  affect  the  well  settled  meaning  of  the  words 
used. 

'    In  our  opinion  the  deed  before  us  vested  in  Elizabeth  Lane 
an  absolute  fee  in  the  land  therein  described. 

Judgment  affirmed. 

FUed  Jan.  16, 189^. 
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Deak  v.  The  State.  'i5o_j^i 

CRDfiKAL  Law. — Svhmqu/finA  AdmimofM  of  Acoomplioe, — Declarations  and 
admiBsionB  made  by  an  accomplice,  in  the  absence  of  the  person  on 
trial,  long  after  the  time  when  it  is  claimed  that  the  crime  for  which 
such  person  is  being  tried  was  committed,  are  inadmissible. 

Same. — ISvo  CounU. — One  for  Larceny  and  One  for  Receiving  Stolen  Ooode, 
— Dedarations  Improperly  Beeeived.-r- Error  Oured  by  VerdieL — But  in  sach 
an  instance,  where  the  declarations  relate  to  the  receipt  of  the  stolen 
goods,  a  verdict  returned  only  on  the  count  for  larceny  renders  the 
error  immaterial. 

Samb. — ErrimevM  hut  IneofMeqaenlial  Evidence, — Erroneous  but  vague  and 
inconsequential  evidence,  that  does  not  probably  injure  a  defendant, 
will  not  work  a  reversal  of  a  case. 

BAmL—Indrudiona  Depriving  Jury  of  Right  to  Pau  on  OredibUity  of  Prose- 
cuting WUnets. — An  instruction  that  deprives  a  defendant  of  the  right  of 
the  jury  to  consider,  for  what  it  is  worth,  evidence  affecting  the  credi« 
bility  of  the  prosecuting  witness  is  erroneous. 

Same.— Felonious  ThJeing, — Instruction  Failing  to  State  that  in  Larceny  the 
Taking  Must  be  so. — Failure  to  Distinguish  Between  Presumptions  of  Lav 
and  FaeL-^An  instruction  reciting  what  is  sufficient  to  constitute  a  lar- 
oeny,  but  omitting  to  inform  the  jury  that  the  taking  must  have  been  felo- 
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Dious  in  order  to  consiitQte  the  transaction  a  larceny,  and  also  failing 
to  distinguish  betw^n  presumption  of  fact  and  law,  is  erroneous. 
Same. — D^endanfis  KnowUdff9  of  Contents  of  BundU  Conimning  Money  or  of 
Fdonioue  Taking, — An  instruction  that  if  the  defendant's  wife  took  a 
bundle,  containing  money,  alleged  to  have  been  stolen  from  a  trunlc  in 
a  room,  and  handed  it  out  through  a  window  to  him  and  he  look  it, 
he  would  be  guilty  of  larceny,  is  erroneous,  for  not  also  eontaining  a 
statement  that  he  must  have  known,  in  order  to  convict  him,  of  the 
contents  of  the  bundle,  or  that  the  money  was  taken  with  a  felonious 
intent. 

From  the  Sullivan  Circuit  Court. 

J.  8.  Bays,  for  appellant. 

W.  C,  Hultz  and  J".  T,  Hdysy  for  appellee. 

Miller,  J. — A  prosecution  was  instituted  against  the  ap> 
pellant  and  his  wife  for  larceny,  and  receiving  stolen  goods. 
The  appellant  was  tried,  separately,  and  convicted  on  the 
count  in  the  information  charging  larceny. 

During  the  trial  the  State  introduced  evidence,  over  the 
objections  of  the  appellant,  of  declarations  and  admissions 
made  by  his  wife,  in  his  absence,  long  after  the  time  when  it 
was  claimed  the  crime  was  committed. 

This  evidence  was  inadmissible  for  any  purpose.  Rfiiltey  v. 
Sjtate,  14  Ind.  217 ;  Oamer  v.  Oordon,  41  Ind.  92;  Dye  v. 
State,  ante,  p.  87 ;  (yNeil  v.  State,  42  Ind.  346 ;  Kingen  v. 
StaU,  50  Ind.  557 ;  Card  v.  State,  109  Ind.  416 ;  Roscoe 
Crim.  Ev.,  53;  1  Greenl.  Ev.,  section  111. 

The  court  told  the  jury  that  such  evidence  could  only  be 
considered  as  applicable  to  the  count  charging  the  appellant 
with  receiving  stolen  property ;  and  that  they  should  not 
consider  it,  or  give  it  any  weight  against  him,  on  the  charge 
of  larceny.  The  defendant,  having  been  convicted  alone  on 
the  count  charging  larceny,  could  not  have  been  injured  by 
the  admission  of  this  evidence. 

The  prosecnting  attorney  testified  as  a  witness,  and  duriog 
the  course  of  his  examination  in  explaining  his  official  con- 
duct testified  that  his  attention  was  called  to  the  matter  by 


NOVEMBER  TERM,  1691.  239 

Dean  «.  The  State. 

a  statement  of  an  attorney  employed  in  a  civil  suit  growing 
ont  of  the  same  transaction,  to  the  effect  that  there  was 
"  crime  there  that  ought  to  be  investigated." 

We  are  of  the  opinion  that,  while  this  evidence  was  not 
strictly  admissible,  it  was  so  vague  and  inconsequential  that 
it  did  not  probably  injure  the  appellant,  and  that  it  is  not  of 
sufficient  importance  to  impose  upon  us  the  duty  of  reversing 
the  judgment.     Henning  v.  State,  106  Ind.  386  (400). 

The  prosecutor  also  stated  that  he  delayed  the  institution 
of  criminal  proceedings  against  the  appellant  for  a  time  on 
account  of  his  desire  not  to  interfere  with  civil  suits  then 
pending  between  the  parties  in  relation  to  the  transaction 
upon  which  the  criminal  proceedings  were  based.  We  see 
no  error  in  the  admission  of  this  evidence.  It  does  not  as- 
sume that  a  crime  had  been  committed. 

Complaint  is  made  that  the  court  unduly  limited  the  ap- 
pellant in  his  cross-examination  of  some  of  the  witnesses  for 
the  State. 

An  examination  of  the  record  discloses  the  fact  that  each 
of  the  witnesses  was  cross-examined  at  length,  and,  while 
we  think  that  the  court  might  have  permitted  some  of  the 
questions  propounded  to  have  been  answered,  we  find  no 
such  abuse  of  the  discretion,  necessarily  lodged  in  the  trial 
court,  as  would  justify  us  in  disturbing  the  judgment. 

There  was  evidence  before  the  court  and  jury  that  the 
money  which  was  the  subject  of  the  supposed  larceny  had 
been  in  the  possession  of  the  prosecuting  witness,  one  John 
J.  Martin,  for  several  years.  Martin  had  testified  as  a  wit- 
ness that  he  did  not  remember  what  he  had  told  the  assessor 
who  had  assessed  him  for  certain  years,  nor  did  he  remember 
what  he  had  sworn  to  in  his  schedules  as  to  the  amount  of 
money  belonging  to  him.  The  appellant  then  gave  in  evi- 
dence his  tax  schedules  for  these  years: 

Upon  this  subject  the  court  gave  to  the  jury  the  following 
instruction  : 

**  14.  The  tSLX  schedules  of  Mr.  Martin  were  admitted  in 
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evidence  as  touching  the  question  of  the  ownership  of  the 
money.  If  the  money  belonged  to  John  J.  Martin,  then  the 
tax  schedules  are  no  longer  material.  A-nd,  if  you  find  from 
the  evidence  that  the  money  did  belong  to  Mr.  Martin,  you 
are  not  to  consider  the  tax  schedules  any  further  on  that 
point.  Whether  or  not  Mr.  Martin  is  guilty  of  a  wrong  in 
connection  with  the  tax  schedules  is  entirely  foreign  to  the 
question  of  defendant's  guilt  or  innocence.  If  the  money 
was  Mr.  Martin's,  and  the  defendant  stole  it,  or  received  it 
knowing  it  to  be  stolen,  it  could  be  no  possible  defence  to 
him  that  Mr.  Martin  may  have  omitted  it  from  his  tax 
schedules." 

This  instruction  deprived  the  appellant  of  the  right  of 
having  the  jury  take  this  evidence  into  consideration,  for 
what  it  was  worth,  as  affecting  the  credibility  of  the  prose- 
cuting witness,  and  was  therefore  erroneous. 

The  nineteenth  instruction  given  by  the  court  is  as  fol- 
lows: 

*^  If  you  find  from  the  evidence  that  the  defendant  said, 
when  speaking  of  this  money,  with  reference  to  himself  and 
Nan,  his  wife,  that  *  We  got  it ; '  that '  we  got  it  the  night 
Uncle  Jackey  Martin's  wife  lay  a  corpse ; '  that  *  Uncle 
Jackey  Martin  had  between  three  and  four  thousand  dollars 
stolen  the  night  his  wife  lay  a  corpse,'  and  in  attempting  to 
account  for  these  statements,  or  any  of  them,  the  defendant 
said,  with  reference  to  how  they  got  it,  that  '  Nan  got  the 
keys  and  unlocked  the  trunk  and  took  out  the  comfort  and 
handed  it  out  through  a  window  to  me,'  and  if  you  also  find 
that  this  money  was  kept  in  a  comfort,  and  that  the  com- 
*  fort  was  kept  in  a  trunk  and  the  trunk  had  keys, — then  you 
have  a  right  to  make  the  following  inquiries,  and  ascertain 
from  the  evidence,  if  you  can,  whether  or  not  Uncle  Jackey 
Martin's  wife  ever  lay  a  corpse;  whether  or  not  he  ever 
kept  any  money  in  a  comfort ;  whether  or  not  he  kept  the 
comfort  in  a  trunk;  whether  or  not  he  kept  the  trunk 
locked ;  where  he  kept  the  trunk ;  ^here  he  kept  the  keys 
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to  that  trunks  if  any ;  what  opportunities,  if  any^  the  de- 
fendant, or  Nan  Dean,  had  to  know  of  Uncle  Jackey  Martin 
having  any  money ;  what  opportunities  they  had  of  know- 
ing whether  or  not  he  kept  it  in  a  comfort,  and  if  so,  where 
he  kept  the  comfort,  and  if  he  kept  the  comfort  in  a  trunk, 
where  was  the  trunk  the  night  Martin's  wife  lay  a  corpse; 
and  whether  John  Dean  and  Nan  Dean  had  opportunity  of 
access  to  said  trunk  oh  that  night,  and  whether  or  not  they 
had,  or  either  of  them,  had  access  to  the  keys  of  the  trunk, 
and  the  length  of  time  after  such  opportunity,  if  any,  until 
8u6h  statements  were  made,  and  the  probability  of  such 
statements  haying  been  made,  unless  they  were  true.  And 
if  you  find  from  the  evidence,  beyond  a  reasonable  doubt, 
that  such  statements  were  made  and  they  were  true,  and  that 
it  occurred  in 'Sullivan  county,  Indiana,  within  two  years 
before  the  commencement  of  this  action,  your  plain  duty  is 
to  find  the  defendant  guilty/' 

This  instruction  does  not  contain  a  concise  statement  of 
the  law  applicable  to  the  case,  and  was  well  calculated  to 
confuse  and  mislead  the  jury.  It  entirely  omits  to  inform 
the  jury  that  the  taking  must  have  been  felonious  in  order 
to  constitute  larceny,  and  fails  to  distinguish  between  pre- 
sumptions of  fact  and  presumptions  of  law.  Smith  v.  State, 
58  Ind.  340. 

The  twenty-second  instruction  given  by  the  court  is  as 
follows : 

**  If  the  money  belonged  to  John  J.  Martin,  and  was  in 
the  trunk  in  his  house,  in  the  bed-room,  on  the  night  his  wife 
lay  a  corpse,  and  Nan  Dean,  while  occupying  that  room  as  a 
sleeping  apartment,  unlocked  the  trunk,*took  out  the  money 
and  handed  it  out  through  a  window  to  the  defendant,  and 
the  defendant  there  took  it  in  charge,  the  defendant  would 
be  guilty  of  larceny  as  much  as  his  wife  if  she  was  guilty, 
and  the  defendant  would  be  guilty  under  the  first  count.'' 

This  instruction  is  more  concise  than  the  nineteenth,  but 
Vol.  130.— 16 
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none  the  less  erroneous.  The  defendant's  wife  was  not  on 
trial,  and  he  could  not  be  legally  convicted  of  crime  by 
comparison.  It  fails  to  state  that  in  order  to  convict  htm 
the  evidence  must  show  that  he  had  knowledge  of  the  con- 
tents of  the  bundle  handed  him  by  his  wife^  or  that  the 
money  was  taken  with  a  felonious  intent. 

Some  objections  are  made  to  other  instructions  given  by 
the  court,  and  to  instructions  asked  by  the  appellant,  but  as 
the  judgment  must  be  reversed  on  account  of  the  error  of 
the  court  in  giving  the  instructions  above  set  forth,  and  the 
questions  of  law  involved  in  them  are  not  likely  to  come 
before  the  court  on  a  second  trial,  we  will  not  extend  this 
opinion  by  entering  upon  a  discussion  of  their  merits. 

The  judgment  of  the  court  is  reversed,  with  instructions 
to  grant  a  new  trial. 

FUed  Jan.  14, 1892. 
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No.  15,469. 

Stewabt,  Administratrix,  t^.  The  Pennsylvania  Ck>M- 

PANY. 

Nboligekob. — CknercU  Averment  of  Freedom  from  OorUribulory  Negligena.'^^ 
Specific  Avermieni  of  Facts  Overcoming. — A  general  averment  that  the 
plaintiff  **  was  without  fault  or  negligence  in  all  said  matter,  and  acted 
with  prudence  and  with  care  in  all  said  transactions,"  is  sufficient  to 
show  that  the  plaintiff  was  free  from  contributory  negligence,  unless 
the  specific  averment  of  facts  show  that  he  was,  notwithstanding,  gnilij 
of  such  negligence. 

Same. —  Uae  of  SenacB  and  ExereUe  of  Beasoning  FacuUies  by  Flaintiff, — A  per- 
son is  bound  to  use  the  senses,  and  exercise  the  reasoning  faculties  with 
which  nature  has  endowed  him ;  and  if  he  fail  to  do  so,  and  is  injured 
in  consequence,  neither  he,  in  life,  nor  his  representatives  after  his  deaths 
can  recover  for  resulting  injuries. 

From  the  Scott  Circuit  Court. 

W.  K.  Marshall,  for  appellant. 
8.  Stansifer,  for  appellee. 
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McBbide,  J. — While  counsel  have  argued  two  alleged  er- 
rors in  this  case,  only  one  of  them  is  assigned.  The  one 
error  which  is  assigned,  however,  presents,  substantially, 
every  question  involved  in  both,  and  rests  on  a  ruling  of  the 
circuit  court  sustaining  a  demurrer  to  the  second  paragraph 
of  the  complaint. 

The  suit  is  by  the  appellant,  as  administratrix  of  the  estate 
of  William  H.  Stewart,  deceased,  who  wa^  killed  by  a  train 
of  cars  on  a  line  of  railroad  operated  by  the  appellee. 

The  paragraph  of  complaint  in  question,  omitting  prefatory 
and  concluding  technical  averments,  is  as  follows : 

"  That,  on  the  —  day  of ,  188-,  the  said  William 

Stewart  was  in  the  employ  and  service  of  the  defendant,  in 
the  capacity  of  bridge  carpenter,  and  that  said  decedent,  on 
the  day  last  aforesaid,  was  engaged  in  said  service  of  said 
defendant,  at  and  on  the  Silver  Creek  bridge,  which  was  a 
part  of  defendant's  line  of  said  road  from  Jeffersonville  to 
New  Albany ;  that  the  trains  of  defendant,  going  west  on 
said  railroad,  ran  on  the  north  track,  and  the  returning  train 
ran  on  the  south  track,  and  when  said  trains  were  meeting 
and  passing  each  other  there  was  twenty-five  inches,  and  no 
more  of  space  between  said  trains ;  that  it  was  the  custom 
of  the  defendant  to  convey  said  bridge  carpenters,  including 
said  Stewart,  from  Jeffersonville  to  the  place  of  their  work 
in  the  morning,  and  then  stop  said  train  for  them  to  get  off, 
and  said  train  stopped  only  long  enough  to  allow  said  work- 
men time  to  get  off,  and  then  reconvey  said  employees  from 
said  place  back  to  Jeffersonville  ;  that  said  place  of  stopping 
was  not  a  place  of  stopping  to  receive  or  disembark  passen- 
gers, and  when  said  passenger  trains  stopped  to  allow  said 
employees  to  get  off  the  train,  they  were  required  to  imme- 
diately and  promptly  get  off  from  said  train,  so  as  to  allow 
it  to  proceed  on  its  trip ;  that  the  place  where  said  train 
stopped  to  disembark  said  decedent  and  the  other  persons 
with  whom  he  worked  was  on  an  embankment  twelve  feet 
high^  and  on  the  south  side  of  decedent's  train  there  was  a 
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broad  level  —  of  fifteen  feet  width,  and  on  the  north  side  of 
said  train  was  the  slope  of  the  embankment^  so  close  to  the 
train  as  to  afford  no  convenient  opportunity  to  get  off  there ; 
that  the  only  convenient,  and  the  usual  place  for  said  dece- 
dent and  his  fellow-workmen  to  get  off  from  said  train  was 
on  the  south  side  of  said  train,  and  was  a  safe  place  except 
when  the  east  bound  train  on  the  other  track  might  be  pass- 
ing decedent's  train  while  decedent  and  the  other  hands  were 
disembarking,  and  while  said  other  train  was  passing  it  was 
a  dangerous  place  for  said  employees  to  disembark ;  that  the 
time  of  starting  said  east  and  west  bound  trains  from  Jeffer- 
sonville  was  fixed  by  the  defendant,  and  the  defendant  had 
negligently  and  carelessly  failed  and  neglected  to  make  any 
rules  or  regulations  for  the  movement  of  said  east  bound 
train  that  required  the  employees  running  that  train  to 
check  its  speed  while  passing  said  west  bound  train,  or  that 
required  said  crew  of  hands,  or  any  of  them  on  the  east 
bound  train,  to  signal  and  give  warning  of  their  approach, 
by  ringing  the  bell  or  sounding  the  whistle,  but,  on  the  con- 
trary, required  said  train  to  run  eastward  at  a  rate  of  thirty- 
five  miles  per  hour  when  passing  from  New  Albany  to  Jeffer- 
sonville;  that,  on  the  morning  of  the  day  last  aforesaid, 
said  decedent  and  his  fellow- work  men  were  conveyed  on 
said  defendant's  said  passenger  train  to  their  place  of 
work,  and  stopped  about  one  hundred  yards  beyond  their 
tool  chest,  and  decedent  immediately  proceeded  to  get  off 
from  said  train,  and  was  at  the  door  of  the  car  he  had  been 
riding  in  when  his  train  came  to  a  full  stop,  and  went  out 
on  the  steps  of  said  car  to  disembark  on  the  south  side,  and 
looked  to  see  if  there  was  any  approaching  train  ;  that  the 
steam  and  the.  smoke  from  the  engine  belonging  to  his  train 
settled  immediately  down  on  the  ground  so  thick  and  heavy 
that  he  could  not  and  did  not  see  the  train  approaching  from 
the  west,  and  the  steam  was  escaping  from  the  engine  at- 
tached to  the  defendant's  train,  and  made  so  much  noise  that 
decedent  could  not,  and  did  not,  hear  the  coming  train,  al- 
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though  he  listened  for  it ;  that  said  decedent  looked  and  list- 
ened for  said  coming  train  as  aforesaid  to  ascertain  if  it  was 
safe  for  him  to  get  off  on  that  side^  or  at  that  time,  but  that 
in  consequence  of  said  smoke  and  steam,  apd  having  heard 
no  signal  or  noise  from  said  train  coming  fromithe  west  that 
indicated  its  coming,  and  not  having  been  warned  of  its  ap* 
proach,  he  was  led  to  believe  that  it  was  safe  and  proper  for 
him  to  get  off  on  said  south  side  of  the  train  and  proceed 
across  said  track  to  his  tool  chest ;  that^  under  said  belief,  in- 
duced by  the  acts  and  omissions  of  the  defendant  aforesaid,  he 
stepped  from  said  car  he  had  been  riding  in  onto  the  ground, 
and  proceeded  not  more  than  six  feet  from  the  steps  of  said 
car,  along  the  side  thereof,  when  said  train  made  its  appear- 
ance through  said  dmoke  and  steam, 'and  was  then  running 
at  the  rate  of  thirty-five  miles  per  hoUr,  and  struck  and  killed 
him.  And  plaintiff  avers  that  decedent  was  without  fault  or 
negligence  in  all  said  matters,  and  acted  with  prudence  and 
with  care  in  all  said  transactions ;  that  the  death  of  said  de- 
cedent was  caused  by  the  wrongful  acts  and  omissions  of  the 
defendant  herein  above  stated,''  etc. 

The  demurrer  to  this  paragraph  of  complaint  was  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

To  make  it  good  it  should  contain  averments  of  fact  show- 
ing that  the  death  of  the  decedent  was  caused  by  the  action- 
able negligence  of  the  appellee,  and  that  the  decedent  was 
himself  guilty  of  no  negligence  which  contributed  to  his 
death.  The  conclusion  we  have  reached  on  the  latter  ques* 
tion  renders  it  unnecessary  for  us  to  consider  whether  or  not 
actionable  negligence  on  the  part  of  the  appellee  is  shown. 
The  complaint  contains  the  general  averment  that  the  dece- 
dent *'  was  without  fault,  or  negligence  in  all  said  matter, 
and  acted  with  prudence  and  with  care  in  all  said  transac* 
tions.''  This  is  sufficient,  unless  specific  averments  of  fact 
in  the  complaint  are  sufficient  to  overcome  it,  and  show  that 
he  was,  notwithstanding,  guilty  of  contributory  negligence. 
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City  of  Fl.  Wayne,  v.  DemUy  47  Ind.  391 ;  Toledo.,  etc.,  R. 
W.  Go.  V.  Brannagan,  75  Ind.  490 ;  J^eraonviUe,  etc.,  R. 
W.  Co.  V.  Goldsmith,  47  Ind.  43 ;  Town  of  Salem  v.  Goller, 
76  Ind.  291 ;  Murphy  v.  City  of  Indianapolis,  83  Ind.  76 ; 
Pittsburgh,  etc.,  R.  W.  Co.  v.  Wright,  80  Ind.  182 ;  Board, 
etc.,  V.  Legg,  93  Ind.  523 ;  Ohio,  etc.,  R.  W.  Co.  v.  Walker, 
113  Ind.  196;  City  of  Wabash  v.  Carver,  129  Ind.  552. 

It  is  well  settled^  however,  that  the  general  averment  of 
freedom  from  fault  will  be  overcome^  if  the  facts  specially 
pleaded  show  that  the  injured  party  was  guilty  of  negligence 
which  contributed  to  his  injury. 

It  is  not  averred  that  the  decedent  was  ignorant  of  the 
manner  in  which,  and  times  when,  trains  were  run  at  the 
point  where  he  was  ^lled.  Indeed,  the  averments  of  the 
complaint,  coupled  with  the  inferences  which  we  are  author- 
ized to  draw  from  the  facts  pleaded,  are  sufficient  to  charge 
him  with  full  notice  on  that  subject.  He  was  working  for 
the  appellee  on  a  bridge  at  that  particular  point,  where  he 
could  not  fail  to  have  his  attention  drawn  to  all  trains  pass- 
ing over  the  road  during  working  hours,  as  they  would,  of 
necessity,  pass  over  the  bridge.  He  would,  also,  in  the  same 
manner,  become  familiar  with  the  speed  at  which  they  were 
run.  The  complaint  shows  that  every  morning  and  even* 
ing  he  was  conveyed  to  and  from  his  work  on  one  of  the 
trains.  It  does  not  need  the  express  averments  of  the  com- 
plaint to  inform  us  that  while  two  trains  were  passing  each 
other  it  was  a  dangerous  place  to  disembark.  He  knew  that 
the  train  that  killed  him  was  due,  or  might  be  expected  at 
that  time,  for  it  is  averred  that  he  '^  looked  and  listened /or 
said  coming  train,  as  aforesaid,  to  ascertain  if  it  was  safe  for 
him  to  get  off  on  that  side,  or  at  that  time.''  As  he  looked 
and  listened  his  senses  must  have  warned  him  that  it  was  un- 
safe, for  the  complaint  informs  us  that  the  escaping  steam  and 
smoke  from  the  engine  on  his  own  train,  settling  around  him, 
rendered  sight  unavailing,  while  the  Jioise  of  escaping  steam 
from  the  same  source  made  it  impossible  to  hear  the  sound  of 
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an  approaching  train.  He  knew,  therefore,  as  he  stepped 
off  the  train,  that  he  was  deliberately  stepping  into  danger 
to  avoid  the  inconvenient,  bat  safe  landiqgon  the  other  side. 
He  erred  as  to  the  imminence  of  the  danger,  and  the  error 
cost  him  his  life*  In  our  opinion  the  facts  specially  pleaded 
entirely  overcome  the  general  averments  of  freedom  from 
fault,  and  show,  if  they  are  true,  that  the  decedent's  death, 
whether  partially  due  to  negligence  on  the  part  of  the  ap- 
pellee or  not,  was  certainly,  in  some  measure,  due  to  his  own 
negligence.  A  person  is  bound  to  use  the  senses,  and  exer- 
cise the  reasoning  faculties  with  which  nature  has  endowed 
him.  If  he  fails  to  do  so,  and  is  injured  in  consequence, 
neither  he,  in  life,  nor  his  representatives  after  his  death, 
can  recover  for  resulting  injuria.  OUy  of  Plymouth  v.  Mil* 
tier,  117  Ind.  324;  Lake  Shore^  etc.,  B.  W.  Ob.  v.  Pinching 
112  Ind.  592;  Brazil  Block  Coal  Co.  v.  Hoodkt,  129  Ind. 
327. 

Of  the  other  error  argued  we  will  only  say,  in  addition 
to  what  we  have  already  said,  that  we  have  examined  the 
question,  and  its  consideration  would  not  permit  us  to 
reach  any  different  result  if  it  was,  in  faot^  properly  be* 
fore  us. 

Judgment  aflSrmed,  with  costs. 

Filed  Jan.  28, 1892. 


No.  15,205. 

EwiNG  V.  Jones. 

Tbdbt.— >  Gbntfni£(ion  rf  lked.^Bevoeaiion  of  IVtut  —  Meaning  of  Tarm 
'*Legal  JBepreteiitaltM,''  at  Used  in  Jked.—TuU»mentary  Deed.— The  owner 
of  land,  for  a  recited  monej  consideration,  executed  to  a  grantee  a 
quitclaim  deed,  to  have  and  "to  hold  the  same  to  the"  grantee,  ''in 
trust,  for  the  uses  and  purposes  following : "  (1)  "  The  trustee,  as  afore* 
said,  shall  sell  and  convey  all  such  part  or  parts  of  the  real  estate  here- 
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by  conveyed  as  to  him  shall  seem  most  advantageoas  for  the  interest  of  the 
tnist  hereby  created,  and  the  proceeds  thereof  to  invest  for  the  same  pur- 
poses for  which  this  trust  is  created,  to  expend  the  same  in  improving  such 
of  the  property  hereby  conveyed  as  the  said  trustee  shall  deem  most  ad- 
visable, and  for  the  purpose  of  creating  an  income  therefrom ;  (2)  that  of 
theincome  and  profits  arising  under  this  trust  a  reasonable  sum,  such  as 
said  trustee  shall  deem  to  be  sufficient,  shall  be  expended  for  the  main- 
tenance of  the  grantor,  and  the  remainder,  if  any,  after  paying  taxes, 
insurance  and  neoessaiy  expenses,  shall  be  expended'  for  the  benefit  of 
the  trust,  when  and  at  such  times  as  the  trustee  shall  think  best; "  (3) 
that  upon  the  death  of  the  said  grantor  the  property  hereby  placed 
in  trust  shall  descend  to  the  legal  representatives  of  the  said  grantor, 
"  provided,  however,  that "  the  grantor's  adopted  brother  "  shall,  under 
no  circumstances  whatever,  inherit  or  be  entitled  to  any  part  or  parcel 
thereoL" 

Hddf  that  the  legal  title  vested  in  the  trustee,  and  that  he,  with  the  con- 
sent of  the  grantor,  could  not  xibvoke  the  trust 

Held,  also,  that  the  term  ''  legal  representative,"  as  thus  used,  meant  the 
heirs  of  the  grantor. 

Heldf  further,  that  the  instrument  was  not  a  testamentary  deed. 

From  the  Vanderburgh  Circuit  Court. 

T.  J.  Walker,  F.  Ullman  and  R.  E,  Pendarvis,  fpr  ap- 
pellant. 

J.  E,  Iglehart  and  E.  Taylor,  for  appellee. 


Elliott,  C.  J. — The  question  in  this  case  is,  who  owns 
the  real  estate  in  controversy  ?  The  question  as  it  is  pre- 
sented by  the  record  is  to  be  solved  by  determining  the 
meaning  and  effect  of  an  instrument  executed  by  George 
W.  Ewing,  Junior,  to  George  W.  Ewing,  Senior,  on  the  31st 
day  of  December,  1863.  The  introductory  clause  of  the 
instrument  reads  as  follows:  ^'This  indenture  witnesseth 
that  George  W.  Ewing,  Junior,  a  devisee  of  William  G. 
Ewing,  deceased,  late  of  Allen  county,  Indiana,  in  consid- 
eration of  six  hundred  dollars,  and  other  good  and  sufficient 
consideration,  does  by  these  presents  give,  grant,  bargain 
and  sell  to  George  W.  Ewing  of  Cook  county,  Illinois,  the 
following  described  real  estate.''  This  clause  is  followed  by 
a  specific  description  of  a  large  number  of  parcels  of  real 
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estate.  Following  the  description  of  the  property  Are  these, 
provisions:  ^'To  have  and  to  bold  the  same  to  the  said 
Greorge  W.  Ewing,  in  trust,  for  the  uses  and  purposes  fol- 
lowing, to  wit : 

'^ First.  The  said  George  W.  Ewing,  trustee,  as  aforesaid, 
shall  sell  and  convey  all  such  part  or  parts  of  the  real  estate 
hereby  conveyed  as  to  him  shall  seem  most  advantageous  for 
the  interest  of  the  trust  hereby  created,  and  the  proceeds 
thereof  to  invest  for  the  same  purposes  for  which  this  trust 
is  created,  to  expend  the  same  in  improving  such  of  the 
property  hereby  conveyed  as  the  said  trustee  shall  deem 
most  advisable,  and  for  the  purpose  of  creating  an  income 
therefrom. 

^'Second.  That  of  the  income  and  profits  arising  under 
this  trust,  a  reasonable  sum,  such  as  the  said  trustee  shall 
deem  to  be  su£Scient,  shall  be  expended  for  the  maintenance 
of  the  said  George  W.  Ewing,  Junior,  and  the  remainder, 
if  any,  after  paying  taxes,  insurance  and  necessary  expenses, 
shall  be  expended  for  the  benefit  of  the  trust,  when  and  at 
such  times  as  the  trustee  shall  think  best. 

^^IJiird.  Should  the  trustee  die  before  his  said  ward,  that 
Jesse  Holliday,  of  San  Francisco,  California,  or,  upon  his 
refusal  to  act,  such  person  as  the  court  of  common  pleas  of 
Allen  county,  Indiana,  shall  appoint,  shall  take  up  and  con- 
tinue this  trust. 

^^Fourth.  That  upon  the  death  of  the  said  George  W. 
Ewing,  Juniot",  the  property  hereby  placed  in  trust  shall  de- 
scend to  the  legal  representatives  of  the  said  George  W. 
Ewing,  Junior,  provided,  however,  that  William  G.  Ewing, 
Junior,  adopted  son  of  William  G.  Ewing,  deceased,  shall, 
under  no  circumstances  whatever,  inherit  or  be  entitled  to 
any  part  or  parcel  thereof 

On  the  1st  day  of  March,  1866,  the  grantee  in  the  deed 
from  which  we  have  copied  reconveyed  to  the  grantor  the 
property  embraced  in  the  deed,  and  not  disposed  of  by  the 
trustee  under  its  provisions.     In  the  latter  conveyance  it  is 
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declared  to  be  the  iotention  to  revoke  the  trust,  and  to  re- 
invest the  creator  of  the  trust  with  absolute  title  to  the  prop- 
erty remaining  in  the  trustee. 

If  there  was  power  in  the  creator  of  the  trust  to  revoke  it, 
the  appeal  must  fail ;  if  there  was  no  power  of  revocation, 
the  appeal  must  be  sustained. 

That  a  trust  is  created,  and  created  by  a  deed,  there  can 
be  no  doubt.  The  instrument  is  in  form  a  deed,  the  appro- 
priate words  of  conveyance  are  employed,  the  trust  is  well 
described,  the  beneficiaries  designated,  and  the  trustee  duly 
named. 

The  deed  also  recites  the  payment  of  a  consideration  by 
the  grantee,  which,  as  the  record  now  presents  the  case,  can 
not  be  regarded  as  a  mere  nominal  one.  There  is  no  element 
of  a  valid  trust  absent ;  every  one  of  the  essential  requisites 
of  a  trust  are  present.  If,  therefore,  the  creator  of  the  trust 
has  power  to  revoke  it,  that  power  must  exist  because  he  is 
the  sole  beneficiary  in  the  trust,  no  others  having  any  vested 
rights.  It  is,  of  course,  quite  clear  that  the  creator  of  a  trust 
can  not  revoke  it  or  the  trustee  destroy  it  by  a  reconvey- 
ance, if  other  persons  have  a  vested  interest  in  the  trust. 

The  creator  of  this  trust  had  an  interest  in  it  under  the 
express  provision  that  the  property  should,  so  far  necessary, 
be  used  for  his  maintenance  and  support,  and  this  express 
provision  goes  far  towards  Showing  that  this  was  the  only 
interest  left  in  him,  for  the  express  mention  of  one  thing 
implies  the  exclusion  of  all  others.  We  do  not  affirm  that 
this  provision  of  itself  controls  the  entire  instrument,  but 
we  do  affirm  that  it  exerts  an  important  influence.  It  is 
simply  the  application  of  a  plain  principle  of  logic  to  assert 
that  where  a  man  conveys  lands,  reserving  to  himself  sup- 
port and  maintenance  out  of  the  estate  conveyed,  he  conveys 
all  other  right  and  interest  of  which  he  is  possessed.  The 
express  provision  vesting  in  the  creator  of  the  trust  the  in- 
terest just  mentioned  must  be  taken  in  connection  with  the 
provision  in  the  fourth  paragraph  of  the  deed,  and  that  pro- 
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vision  certainly  vests  some  interest  and  estate  in  other  per- 
sons. It  declares  that  in  the  event  of  the  grantor's  death 
.  ''  the  property  shall  descend  to  the  legal  representatives  of 
the  said -George  W.  Ewiug^  Junior,  provided,  however,  that 
William  6.  Ewing,  Junior,  adopted  son  of  William  6.  Ewing, 
deceased^  shall,  under  no  circumstances,  inherit  or  be  entitled 
to  any  part  or  parcel  thereof.^  ^  If  the  grantor  had  used  al- 
most any  other  term  than  ^'  legal  representatives,''  there 
could  be  no  question  as  to  the  effect  of  his  deed.  That  term 
we  can  not  hold  controls  the  entire  instrument.  In  a  just 
sense,  heirs  or  descendants  are  often  legal  representatives  of 
a  deceased  person,  and  the  deed  before  us  declares  that  the 
property  '^  shall  descend/'  and  to  descend  it  must  go  to  heirs 
or  descendants.' 

In*  Wamecke  v.  Lembca,  71  111.  91,  it  was  said  :  "  Legal 
representative,  or  personal  representative,  in  the  commonly 
accepted  sense,  means  administrator  or  executor.  But  this 
is  not  the  only  definition.  It  may  mean  heirs,  next  of  kin 
or  descendants." 

It  was  said  in  Grand  Gulf,  etc.,  Co,  v.  Bryan^  8  S.  &  M. 
(Miss.)  234:  ''  In  legal  parlance,  the  executor  or  administrator 
is  most  commonly  called  the  legal  representative.  Still,  in 
regard  to  things  real,  the  heir  is  also  the  legal  representative, 
and  so  is  a  devisee,  who  takes  by  purchase.  Heirs  may  be 
the  legal  representatives,  or  they  may  not."  Another  court 
says:  ^'  But  it  is  held  that  even  in  cases  where  the  death  of 
the  party  to  be  represented  is  in  contemplation,  the  context 
of  the  instrument  may  change  the  usual  meaning  of  the  words 
in  the  given  case."  Merchants^  Natl  Bank  v.  Abemathy,  32 
Mo.  App.  211.  Other  courts  declare  that  the  term  may  mean 
heirs,  assignees  or  receivers.  Davis  v.  Davis,  26  Cal.  23; 
Phelps  V.  Smith,  16  111.  572 ;  Barbour  v.  Nat^l,  etc.,  Bank,  46 
Ohio  St.  133 ;  Hammond  v.  Mason  &  Hamlin  Organ  Co.,  92 
U.  S,  724.  Here  the  words  with  which  the  term  is  associated 
show  its  meaning.  The  word  ^  descend  "  can  not  with  pro- 
priety be  construed  to  mean  an  executor  or  administrator,since 
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land  goes  by  descent  to  heirs  or  descendants.  The  exclusion 
of  the  adopted  son  from  inheritance  shows  that  the  author  of 
the  trust  intended  to  vest  the  remainder  in  those  who  suc- 
ceeded bj  inheritance  or  descent.  The  subject-matter  is  land, 
and  when  the  term  ^'  legal  representatives  '^  is  used  with  refer- 
ence to  land  it  ordinarily  means  those  to  whom  the  land  de- 
scends. The  whole  scope  and  tenor  of  the  instrument  indicates 
that  the  remainder  Was  created  for  descendants  or  heirs.  This 
was  expressly  decided,  and  decided  upon  the  very  deed  before 
us,  by  the  Supreme  Court  of  Minnesota.  We,  however,  give 
the  case  extended  discussion,  for  the  reason  that  appellee's 
counsel  say  of  counsel  in  the  Minnesota  case  that  *^he  admitted 
away  his  case,  or  nearly  all  his  case,"  and  not  because  we  doubt 
the  soundness  of  the  decision  in  that  case.  In  the  case  just 
mentioned,  Ewing  y.Wamer  (Minn.),  60  N.  W,  R.  606,  the 
court  said :  *^  The  term  '  legal  representatives,'  in  the  fourth 
subdivision  of  the  declaration  of  the  trust,  is  evidently  used 
as  synonymous  with  *  heirs,'  or  those  to  whom  the  property 
would  have  descended  had  the  grantor  died  seized  of  it." 

The  absence  of  the  technical  word  ''  heirs  "  does  not  de- 
stroy the  effect  of  the  deed,  for,  under  our  statute,  the  courts 
must  determine  from  the  general  scope  and  tenor  of  the  in- 
strument what  estate  the  grantor  conveyed.  In  the  deed- 
before  us  the  grantor  invests  the  grantee  with  power  to  sell, 
carves  out  for  hiniself  an  interest, — the  right  to  maintenance, — 
and  provides  for  the  continuance  of  the  trust  for  the  benefit 
of  his  heirs,  or  descendants.'  In  carving  out  the  special  in- 
terest he  necessarily  provided  that  the  remainder  should  vest 
elsewhere  than  in  him.  A  construction  which  would  make  the 
deed  mean  that  the  grantor  created  a  trust  simply  to  secure 
himself  support  and  maintenance  would  not  be  a  reasonable 
one,  nor  cau  such  a  construction  be  adopted  without  doing 
violence  to  the  general  tenor  of  the  instrument,  and  contra- 
vening settled  rules  of  law.  The  dominion  over  the  prop- 
erty which  the  deed  vests  in  the  trustee  carries  to  him 
the  fee.     If   the   fee   was  carried  into  the  trustee,   it  cer- 
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taioly  went  oat  of  the  author  of  the  trust.  It  was  in  one 
or  the  other ;  it  could  not  dwell  in  both  of  them.  That  the 
fee  went  into  the  trustee  is  not  doubtful,  for  the  authorities 
declare  that  where  a  trust  is  created  with  an  absolute  power 
to  sell,  the  fee  vests  in  the  trustee.  Mr.  Perry  thus  states  the 
rule :  '^  If  land  is  conveyed  to  trustees,  without  the  word  heirs, 
in  trust  to  sell,they  must  have  the  fee,otherwise  they  could  not 
sell.''  Perry Trusts,8ection  316.  In  NoHh  v. Philbrook,S4Me. 
532,  it  was  said  :  "As  a  general  rule,  such  a  quantity  of  estate 
will  be  held  to  be  vested  in  trustees  as  is  required  for  the  per« 
formance  of  the  trust ;  and  therefore  if  land  be  given  to  a 
man,  without  the  word  ^  heirs,'  and  a  trust  be  disclosed  which 
can  be  satisfied  in  no  other  way  but  by  the  trustees  taking 
an  inheritance,  it  has  been  held  that  a  fee  passes ;  so,  where 
there  is  a  trust  for  sale,  that  is  a  purpose  which  it  is  impossi- 
ble to  serve  unless  the  trustees  have  an  inheritance,  for  if 
they  are  to  sell  a  fee,  they  must  have  a  fee."  This  is 
the  doctrine  of  our  court.  Locke  v.  Barbour^  62  Ind. 
577.  It  is,  indeed,  the  doctrine  of  all  the  cases.  But 
this  case  stands  not  alone  upon  the  rule  asserted  by  th^  au* 
thorities  referred  to,  for  the  grantor  reserved  an  interest  to 
himself,  clearly  defined  it,  and  made  provision  for  the  re- 
mainder. It  seems  very  clear  that,  as  the  record  presents 
the  case  to  us,  all  of  the  estate  except  that  expressly  reserved 
passed  from  him,  and  lodged  in  the  trustee ;  and  the  only 
possible  question  can  be,  in  whom  did  the  interest  in  remain- 
der vest?  So  we  come  again  to  the  provision  of  the  fourth 
paragraph  in  the  declaration  of  trust.  That  we  were  right  in 
holding  that  the  heirs  of  the  author  of  the  trust  are  desig- 
nated, we  have  already  assigned  reasons,  and  adduced  au- 
thority ;  but  we  may  add  with  propriety  this  further  reason : 
It  is  not  conceivable  that  a  trust  was  created  for  an  executor 
or  administrator,  since  there  is  no  imaginable  reason  why 
the  remainder  should  be  given  to  persons  unknown,  and 
whom  the  author  of  the  trust  could  not  have  had  in  mind. 
The  fact  that  a  trust  is  created  without  consideration,  and 
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is,  in  effect,  the  gift  of  land>  does  not  change  the  rule.  The 
trust  is  duly  evidenced,  and  the  title  of  the  trustee  and  ben- 
eficiaries became  vested  upon  the  delivery  of  the  deed.  The 
author  of  the  trust  can  not  revoke  it,  unless  fraud  or  mistake 
is  shown,  and  no  such  issue  is  here  made.  This  is  the  settled 
doctrine.  Our  own  decisions  have  given  the  question  full 
consideration.  In  Gaylord  v.  Oity  of  Lafayette^  115  Ind. 
423,  the  authorities  were  examined  with  care,  and  the  court 
said :  '^A  voluntary  trust,  resting  upon  a  meritorious  con- 
sideration, and  perfectly  created,  is  irrevocable.'^  At  an- 
other place  in  the  same  opinion  it  was  said :  ^'A  trust  may 
be  said  to  be  executed  when  it  has  been  perfectly  and  ex- 
plicitly declared  in  a  writing  duly  signed,  in  which  the  terms 
and  conditions  upon  which  the  legal  title  to  the  trust  estate  has 
been  conveyed,  or  is  held,  and  the  final  intention  of  the  cre- 
ator of  the  trust  in  respect  thereto,  appear  with  such  cer- 
tainty that  nothing  remains  to  be  done,  except  that  the 
trustee,  without  any  further  act  or  appointment  from  the 
settlor,  carry  into  effect  the  intention  of  the  donor  as  de- 
clared. In  such  a  case,  even  though  there  was  no  valuable 
consideration  upon  which  the  trust  was  originally  declared, 
a  court  of  chancery  will  enforce  it  in  favor  of  one  whose  re- 
lation to  the  donor  was  such  as  to  show  a  good  or  meritorious 
consideration/'  This  doctrine  is  asserted  in  Wright  v. 
Moodyj  116  Ind.  175,  and  the  general  principle  is  enforced 
in  WaJterman  v.  Morgan,  114  Ind.  237  (240),  where  many 
of  the  cases  are  collected.  Mr.  Perry  says :  "A  completed 
trust  without  reservation  of  power  of  revocation  caa  only 
be  revoked  by  consent  of  all  the  cestuia.  If  a  voluntary 
trust  for  the  benefit,  wholly  or  partly,  of  some  person  or  per- 
sons other  than  the  grantor  is  once  perfectly  created,  and 
the  relation  of  trustee  and  oe«tui  que  trust  is  once  established, 
it  will  be  enforced,  although  the  settlor  has  destroyed  the 
deed,  or  has  attempted  to  revoke  it  by  making  a  second  vol- 
untary settlement  of  the  same  property  or  otherwise,  or  if  the 
estate,  by  some  accident,  afterwards  becomes  revested  in  the 
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settlor.  In  all  these  cases  the  first  perfectly  created  trust 
will  be  upheld,  with  all  its  conseqaences,  and  the  settlor  be' 
declared  a  trastee.  A  trust  once  created  and  accepted  with- 
out reservation  of  power  can  only  be  revoked  by  the  consent 
of  all  parties  in  interest;  if  any  of  the  parties  are  not  in  be- 
ing, or  are  not  sui  juris,  it  can  not  be  revoked  at  all.''  1 
Perry  Trusts,  section  104.  Many  cases  are  cited  by  the  author. 

Counsel  for  the  appellee  contend  that  the  instrument  is 
testamentary,  and  hence  revocable  at  the  pleasure  of  its 
author.  If  it  is  solely  testamentary,  the  conclusion  deduced 
is  valid,  but  we  can  not  so  regard  it.  There  is  nothing  in  it 
from  beginning  to  end  j^hat  indicates  by  even  the  remotest  in- 
timation that  it  is  a  will,  or  partakes  of  the  nature  of  a  will.  In 
form  and  substance,  in  recital  and  declaration,  it  is  a  deed 
of  trust.  It  professes  to  be  a  deed,  it  expresses  a  consider- 
ation, its  words  are  those  of  a  deed,  its  declaration  of  a  pres- 
ent trust  is  clear  and  emphatic.  Not  a  word  or  provision 
contained  in  it  indicates  a  design  to  have  it  operate  as  a  test- 
amentary instrument.  It  creates  an  effective  trust,  no  power 
of  control  is  left;  in  the  grantor,  no  provision  is  made  for  ac- 
counting to  him,  provision  is  made  for  succession  in  the  trust 
in  the  event  of  the  trustee's  death,  and  provision  is  made  for 
the  beneficiaries  who  take  under  the  deed.  If  we  should 
hold  this  deed  to  be  a  mere  testamentary  disposition  of  prop- 
erty, we  should  go  counter  to  principle  and  authority,  and 
should  lay  down  a  rule  that  would  make  all  instruments  car- 
rying a  trust  beyond  the  life  of  the  testator  mere  ambulatory 
testamentary  instruments.  That  we  can  not  do.  We  have 
examined  with  care  the  Pennsylvania  cases  brought  to  our 
attention  by  counsel,  but  we  can  not  regard  them  as  of  con- 
trolling influence.  Those  cases  are  FredericVa  Appeal,  52 
Pa.  St.  338,  RxoVs  Appeal,  106  Pa.  St.  528,  and  Oingrich'a 
Appeal,  17  Alt.  R.  33.  The  last  named  cases  rest  on  the 
case  first  named,  and  that,  as  it  is  explained  in  Rick^a  Ap" 
peal,  9upra,  is  not  in  point. 

In  the  case  last  mentioned;  in  speaking  of  the  case  first 
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named^  the  court  said :  ^^  It  was  held  that  the  instromeni 
was  in  e£fect  a  mere  power  of  attorney ;  an  instrument  of 
agency  and  revocable  at  pleasure ;  that  the  deed  was  made 
for  the  grantor's  own  personal  convenience ;  that  the  trustees 
were  to  account  to  him  for  all  they  did  under  the  powers 
vested  in  them,  and  that  no  beneficial  interest  was  to  vest  in 
bis  children  till  after  his  death."  In  Turner  v.  SeM,  51  Pa. 
St.  126,  the  instrument  under  consideration  was  utterly  un* 
like  the  one  before  us,  for  it  provided  that  '^  It  should  in  no 
way  take  effect  until  after  the  grantoi*'s  death.^'  The  deed 
before  the  court  in  Symmes  v.  Arnold,  10  Oa.  506,  was  not  a 
deed  of  trust  vesting  a  present  interest,  but  a  deed  wherein 
it  was  provided  that  after  the  death  of  the  grantor  ^^  from 
thenceforth ''  the  property  should  be  that  of  the  grantees  ab- 
solutely. 

It  is  unnecessary  for  us  to  approve  or  disapprove  the  rea- 
soning in  any  of  the  cases  referred  to,  for  it  is  sufficient  to 
assert  that  no  one  of  them  is  relevant  to  the  point  here  in 
dispute.  In  (hx  v.  Ouriwen,  118  Mass.  198,  it  was  simply 
held  that  there  was  nothing  in  the  deed  from  which  it  could 
be  inferred  that  the  words  ^'  legal  representatives  "  were  used 
as  meaning  heirs.  But  it  is  doubtful  whether  the  decision 
in  that  case  is  sound,  since  the  term  *'  legal  representatives," 
when  used  respecting  land,  means  heirs,  and  not  those  who 
can  take  only  the  personal  estate.  As  said  by  the  Supreme 
Court  of  the  United  States,  in  Dunrow  v.  Walker j  2  Dallas, 
205,  in  speaking  of  the  term  "  legal  representatives :  "  "  For, 
though  the  expression  might,  in  the  abstract,  appear  equiv- 
ocal and  ambiguous,  it  was  explained  by  the  subject-matter ; 
and  land,  ex  vi  termini,  importing  real  estate,  the  legal  rep-  * 
resentative,  must,  in  legal  contemplation,  be  the  heir  and  not 
the  administrator."  But  whatever  else  may  be  said  of  the 
soundness  of  the  decision  in  Cox  v.  Ouritoen,  supra,  it  is  safe 
to  say  that  it  is  not  influential  here,  for  the  reason  that  the 
instrument  there  construed  was  radically  different  from  the 
one  with  which  we  are  here  concerned. 
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We  are  referred  to  the  ease  of  Nearpc^M  v.  Newman,  106 
N.  Y.  47,  bat  the  instrament  apon  which  the  court  acted  in 
that  case  bears  very  little  resemblance  to  the  one  before  us. 
In  that  case  the  grantor  oonvejed  the  land  in  trust  for  his 
wife  and  children,  but  made  no  provision  for  a  snccessorship 
in  the  trust,  nor  for  the  disposition  of  the  property  after  the 
death  of  the  author  of  the  trust.  Not  only  was  that  instru* 
ment  different  from  the  one  we  have  here  under  considera- 
tion in  the  particulars  indicated,  but  it  was  also  different  in 
the  essential  feature  exhibited  in  the  quotation  from  the 
opinion  in  that  case  which  follows,  and  is  this :  '^  It  was 
also  provided  that  Neefus  should  reconvey  the  property  to 
Newman  in  case  the  said  Harriet  '  should  fail  to  comply  or 
perform  in  good  faith  her  part  of  the  covenants  herein  con- 
tained,' and  finally  it  was  declared  that '  said  quit-claim  deed, 
also  said  bond  with  collateral  and  the  bill  of  sale,  all  to  be 
in  escrow  (said  Neefus  the  party)  to  be  delivered  when  said 
Harriet  faithfully  performs  all  her  covenants  hereinafter 
contained.''  That  this  provision  exerted  an  important  influ- 
ence is  obvious.  It  was,  indeed,  regarded  by  the  court  as 
controlling,  for  it  was  said :  ^^  The  idea  that  the  property 
was  to  be  reconveyed  to  Newman  if  Harriet  failed  to  perform 
her  contract,  is  inconsistent  with  the  theory  of  any  personal 
interest  in  Neefus,  while  it  was  essential  to  the  performance 
of  his  trust,  as  well  as  the  enforcement  of  the  security,  that  he 
should  have  the  title  of  the  property,  with  the  power  of  con* 
verting  it."  In  this  case  there  is  an  absolute  trust  fully  de- 
clared, and  the  estate  in  expectancy  is  vested  in  the  heirs  of 
the  author  as  the  beneficiaries,  for  there  is  no  power  reserved 
to  revoke  or  reconvey. 

We  have  examined  the  case  with  care,  without  as« 
suming  that  counsel  have,  as  in  the  Minnesota  case,  made 
any  admissions,  and  we  have  reached  the  same  conclusion  as 
that  declared  by  the  Supreme  Court  of  Minnesota  in  Ewing 
V.  Warner,  supra.  We  can  not  escape  the  conviction  that 
Vol.  130.— 17 
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the  in^trumeDt  before  the  court  in  that  case^  and  before  us 
in  this,  was  correctly  construed  and  enforced. 

We  are  referred  to  a  class  of  cases  of  which  Gamsey  y. 
Mundy,  24  N.  J.  Eq.  243,  and  Aykworth  v.  Whitcomb,  12 
B.  I.  298,  are  types,  and  asked  to  apply  the  rule  they  assert 
to  the  case  at  our  bar.  But  it  is  evident  that,  even  if  the 
instruments  there  under  consideration  were  in  legal  effect 
the  same  as  jthat  before  us,  we  could  not,  under  the  issues  in 
this  case,  apply  the  rule  asserted  in  these  cases.  Here  the 
parties  stand  upon  the  words  of  the  deed ;  there  is  no  plead- 
ing averring  directly  or  indirectly  that  there  was  fraud  or 
mistake.  We  decline,  therefore,  to  enter  upon  an  inquiry 
as  to  what  the  rule  would  be  if  the  deed  should  be  assailed 
upon  the  ground  of  fraud  or  mistake.  Whether  equity  will  re- 
lieve upon  the  ground  of  fraud  or  mistake  is  not  a  question 
presented  by  the  record,  and  we  give  no  opinion  bearing  upon 
it 

Judgment  reversed.  ( 

FUed  Jan.  28, 1892. 


No.  14,952. 

The  Tebbe  Haute  and  Looanspobt  Batlboad  Com* 

PANY  V.  Nelson. 

Stbeet  Improvement. — Extension  cf  Time  for  Completing  ImprovemenL-^Jn 
the  absence  of  fraud,  the  time  for  the  completion  of  a  street  improve 
ment  under  a  contract  may  be  lawfully  extended  by  a  yote  of  the  com- 
mon council. 

From  the  St.  Joseph  Circuit  Court 

J.  O.  Williama,  for  appellant. 
L.  Hubbard,  for  appellee. 

.Olds,  C.  J. — This  action  came  into  the  circuit  court  on 
an  appeal  taken  by  the  appellant  from  a  precept  issued  to 
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the  treasurer  of  the  city  of  South  Bend  for  the  collection,  in 
favor  of  the  appellee,  of  certain  assessments  made  by  the 
city  oouncil  of  that  city  on  account  of^  the  paving  of  South 
Main  street. 

The  common  council  of  the  city,  of  South  Bend  passed  an 
ordinance  on  the  1st  day  of  October,  1887,  for  an  improve-  S 

ment  on  Main  street.  By  the  ordinance  the  sidewalks  on 
both  sides  of  South  Main  street,  within  certain  specified 
limits,  were  ordered  graded  and  paved  six  feet  in  width 
with  good,  hard  burned  paving  brick,  and  curbed  in  with 
sound  oak  plank ;  the  work  to  be  completed  by  the  con- 
tractor before  the  1st  day  of  January,  1888. 

Advertisement  for  constructing  the  work  was  made,  and 
the  appellee  contracted  with  the  city  to  do  the  work,  to  be 
completed  as  stipulated  in  the  ordinance  by  the  1st  day  of 
January,  1888.  On  the  9th  day  of  January,  1888,  the  ap- 
pellee presented  a  petition  to  the  mayor  and  common  coun- 
cil of  the  city  asking  for  an  extension  of  time  in  which  to 
do  the  work,  and  the  council*  granted  an  extension  of  time 
until  June  1st,  1888.  On  May  21st,  1888,  appellee  again  « 
presented  a  petition  to  the  mayor  and  common  council  ask- 
ing a  further  extension  of  time  within  which  to  do  the  work, 
and  the  time  was  extended  until  the  first  meeting  of  the 
common  council,  in  August,  1888.  On  July  23d,  1888,  ap- 
pellee filed  his  petition  for  a  final  estimate  of  the  work. 
Final  estimate  was  made  and  precept  properly  issued. 

The  only  objection  to  the  proceedings  urged  by  counsel 
for  the  appellant  for  which  a  reversal  is  asked  is  on  account 
of  the  extension  of  time  by  the  common  council.  It  is 
contended  that  the  common  council  had  no  authority  to  ex- 
tend the  time  for  the  completion  of  the  work,  and  that  the 
appellee  could  not  recover  for  the  work,  and  had  no  right  to 
have  a  precept  isqoe  for  the  collection  of  the  sum  due  for  the 
same,  unless  done  and  completed  within  the  time  named  in 
the  original  contract. 

It  is  exceedingly  doubtful  whether  the  question  discussed 


I 


260 


SUPREME  COURT  OF  INDIANA, 


Mason  d  (d.  v.  Boll,  Executor,  e<  a/. 


by  counsel  is  properly  presented^  but,  conceding  that  it  is, 
the  objection  urged  is  not  well  taken;  It  has  been  expressly 
decided  by  this  court  that,  in  the  absence  of  fraud,  the  time  for 
the  completion  of  a  street  improvement  under  a  contract 
may  be  lawfully  extended  by  a  vote  of  the  common  council. 
Jenkins  v.  Stetler,  118  Ind.  275;  City  of  Lafc^ette  v.  Fowler, 
34  Ind.  140. 

The  work  is  contracted  for  by  the  city.  The  city  has  the 
supervision  of  the  work,  and  there  is,  in  our  opinion,  no 
valid  reason  why  it  may  not,  in  a  proper  case,  extend  the 
time  stated  in  the  contract  for  the  completion  of  the  work. 

There  is  no  error  in  the  record. 

Judgment  a£Srmed,  with  costs. 

Filed  April  28, 1891 ;  petition  for  a  rehearing  overruled  Feb.  6, 1892. 
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No.  16,129. 

Mason  et  al.  v.  Boll,  Executor,  et  al. 

Appsal. — IM>at€  JurMMon. — Appeal  within  Ten  Day: — QmUti  of  TFtZL— 
Swlt  to  QiUet  Titie. — The  proTision  of  the  decedent's  act  requiring  s  bond 
to  be  filed  within  ten  days  in  order  to  take  an  appeal  from  any  decision 
growing  out  of  anj  matter  connected  with  a  decedent's  estate,  is  onlj 
applicable  to  cases  where  the  probate  jurisdiction  is  involved,  and  has 
no  reference  to  an  action  where  the  validity  of  a  will  is  involved,  or  a 
suit  to  quiet  title  is  brought  by  the  executor.  Elliott's  8upp.,  section 
417. 

QuiETiNO  Tttlb. — IS'aetice. — Striking  (hU  Special  Anawer, — In  an  action 
quieting  title  it  is  not  error  to  strike  out  a  special  answer  when  the 
general  denial  is  on  file. 

WiiiL. — Suit  by  Executor  to  Quiet  Title  to  Land  Devieed  to  Hi$n, — Attacking 
Validity  of  WUl  by  Orou- Complaint — In  an  action  brought  by  an  ex- 
ecutor, claiming  the  right  under  the  will  of  his  decedent  to  sell  certain 
real  estate  devised,  against  the  heirs  of  such  decedent,  to  quiet  title,  the 
validity  of  the  will  is  necessarily  involved,  and  the  judgment  quieting 
title  will  bar  a  subsequent  action  between  him  and  them  for  its  con- 
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test ;  and  such  heirs  maj,  by  a  yerified  cross-complaint,  attack  the 
validity  of  such  will,  and  have  the  probate  thereof  set  aside. 

From  the  Marion  Circuit  Court. 

A»  F.  Denny f  for  appellants. 

«/.  C  Qreeuy  L,  RiUer  and  E.  F.  RiUeTy  for  appellees. 

MiiiUBB,  J. — The  complaint  in  this  case  averred,  in  sub* 
stance,  that  Solomon  Roll,  during  life,  owned  a  tract  of  real 
estate  therein  described;  that  in  June,  1889,  he  died  testate, 
leaving  a  will,  in  which  he  directed  the  plaintiff,  who  was 
named  as  executor,  to  sell  his  real  estate  to  pay  certain  leg- 
acies ;  the  will  was  duly  probated,  and  subsequently  the  ex- 
ecutor^was  ordered  by  the  court  to  sell  the  real  estate  as  di- 
rected in  the  will ;  that  the  defendants,  who  are  certain  of 
the  children  and  heirs  of  the  testator,  have  notified  the  ex- 
ecutor, ana  have  given  out  in  speeches,  that  they,  as  children 
and  heirs  of  said  Roll,  have  an  interest  in  the  real  estate,  and 
that  they  deny  the  legality  of  the  order  for  the  sale  of  the 
real  estate,  and  asjsert  that  the  plaintiff  has  no  right  or  au- 
thority to  sell  said  real  estate ;  that  by  their  acts,  claims  and 
demands' they  have  cast  a  cloud  upon  the  title  of  the  real 
estate  and  upon  the  plaintiff's  right  to  sell  the  same.  The 
prayer  is  that  the  defendants  be  brought  into  court  to  show 
cause  why  the  real  estate  shall  not  be  sold,  and  that  the 
plaintiff  have  a  decree  against  the  defendants,  forever  quiet- 
ing his  title  as  such  executor,  and  that  they  be  forever  en- 
joined from  asserting  any  right,  title,  claim  or  demand  to 
the  same. 

The  defendants  answered  the  complaint  by  a  general  de- 
nial, and  a  second  paragraph,  which  was  subsequently,  on 
motion  of  the  plaintiff,  struck  out. 

Afterward  a  verified  cross-complaint  was  filed  by  the  ap- 
pellants against  the  plaintiff,  their  co-defendants,  and  the 
other  heirs  of  the  testator,  alleging,  among  other  things,  the 
undue  execution  of  the  will,  and  that  the  testator  was  at  the 
time  of  its  execution  of  unsound  mind. 
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The  cross*complainant8  asked  that  process  issue  for  the 
defendants  not  before  the  court^  and  that  upon  final  hearing 
the  will  and  its  probate  be  declared  invalid,  and  that  it  be 
vacated,  annulled  and  set  aside. 

The  plaintiff  moved  the  court  to  strike  this  cross-com- 
plaint from  the  files,  for  the  reason  that  there  was  no  bond 
filed  with  it,  as  required  by  law. 

This  motion  was  sustained  and  exception  taken. 

The  cause  was  tried  by  the  courts  who  found  for  the  plain- 
tiff, and  entered  a  decree  establishing  the  due  execution  and 
validity  of  the  will,  and  quieting  the  title  of  the  plaintiff,  as 
executor,  for  the  use  and  benefit  of  the  trust,  and  forever 
enjoined  and  restrained  the  appellants  from  asserting  any 
interest  in,  or  right  or  title  to,  the  real  estate,  or  any  part 
thereof. 

The  appellees  have  interposed  a  motion  to  dismiss  the  ap- 
peal, which  we  will  notice  before  examining  the  questions 
presented  by  the  assignment  of  errors. 

It  is  claimed  that  this  appeal  is  governed  by  section  2454, 
R.  S.  1881,  and  section  2455  as  amended  (EUiott^s  Supp., 
section  417).  These  sections  provide  that  any  person  con- 
sidering himself  aggrieved  by  any  decision  of  a  circuit  court 
or  judge  thereof  in  vacation,  growing  out  of  any  matter  con- 
nected with  a  decedent's  estate,  may  prosecute  an  appeal  to 
this  court,  by  filing  an  appeal  bond  within  ten  days  after  the 
decision  complained  of,  and  filing  the  transcript  in  this  court 
within  thirty  days  after  filing  the  bond. 

This  procedure  is  applicable  to  cases  where  the  probate 
jurisdiction  of  the  court  is  involved,  but  does  not  govern 
appeals  in  actions  authorized  by  the  code,  not  involving  the 
exercise  of  the  probate  jurisdiction  of  the  court.  Koons  v. 
MelleUy  121  Ind.  585;  SimmoTis  v.  Beazd,  125  Ind.  362. 

This  action  is,  in  its  essential  features,  one  to  quiet  title. 
Faughi  V.  Faught,  98  Ind.  470  (475) ;  1  Pomeroy  Eq.,  sec- 
tion 171.  Actions  to  quiet  title  do  not  involve  the  probate 
jurisdiction  of  the  court,  and  this  action  might  have  been 
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brought  in  the  superior  courts  which  has  no  probate  juris- 
diction whatever.  The  appeal  was  well  taken  under  section 
633,  R.  S.  1881. 

The  appellants  have  waived,  by  failing  to  discuss  them, 
all  questions  except  the  rulings  of  the  court  in  striking  out 
the  second  paragraph  of  answer,  and  the  cross-complaint. 

The  action  being  one  to  quiet  the  title  to  real  estate,  and 
the  appellants  having  filed  their  general  denial  to  the  com- 
plaint, they  were  entitled  under  it  to  give  in  evidence  every 
defence  to  the  action,  either  legal  or  equitable  (sections  1055 
and  1071, B.  S.  1881);  and,  therefore,  they  were  not  harmed  by 
the  ruling  of  the  court  in  striking  out  the  second  paragraph 
of  answer.  Sharpe  v.  Dillmany  77  Ind.  280 ;  (y Donahue  v. 
Oreager,  117  Ind.  372;  Johnson  v.  PontiouSy  118  Ind.  270; 
Green  v.  Olynn^  71  Ind.  336. 

The  ruling  of  the  court  in  striking  out  the  cross-com- 
plaint is  the  important  question  in  the  case. 

The  action  to  quiet  title,  brought  by  the  executor  against 
the  appellants,  was  an  assertion  on  his  part  of  the  validity 
of  the  will  of  Solomon  Boll.  His  title  was  founded  and 
bottomed  upon  tlje  will.  If  the  will  was  valid  and  effective, 
his  title  and  right,  as  executor,  to  carry  out  its  provisions  was 
unquestionable.  If,  on  the  contrary,  the  will  was  invalid 
the  land  descended  to  the  heirs  of  the  deceased,  and  the  ex- 
ecutor had  neither  title  to  nor  dominion  over  it. 

The  appellants  were  challenged  by  the  action  to  assert  the 
interests  they  claimed,  and  to  break  down  and  destroy,  if 
they  could,  the  chain  of  title  under  which  the  executor 
claimed. 

This  necessarily  involved  the  validity  of  the  will,  and  the 
judgment  establishing  it  will  bar  a  subsequent  action  be- 
tween the  same  for  its  contest.     Faught  v.  Faught^  supra. 

Under  the  provisions  of  the  code  the  appellants  had  three 
years  in  which  to  institute  proceedings  for  the  contest  of  the 
will.     Section  2596,  B.  S.  1881.    This  time  was  given  them 
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by  statute^  and  the  courts  have  no  power  or  authority  to  com* 
pel  them  to  proceed  under  the  statute  to  make  a  contest 
within  any  shorter  period  of  time.  If,  as  was  done  in  this 
case,  an  executor  can  bring  the  heirs  before  th^  court  soon 
after  his  qualification  as  executor,  in  a  proceeding  to  quiet 
title,  and  compel  them  to  either  proceed  under  the  act  relat- 
ing to  the  contest  of  wills,  or  be  forever  barred  of  that 
privilege,  it  will  work  a  practical  deprivation  of  an  import- 
ant right  given  them  by  statute. 

We  are  of  the  opinion  that  the  provision  in  the  act  (sec- 
tion 2596)  regulating  the  contestof  wills,  which  requires  the 
complaint,  or  '^  allegation  in  writing,^'  as  it  is  called,  setting 
forth  the  grounds  of  the  contest,  to  be  verified,  and  a  bond  to 
be  filed  by  the.  contestor,  conditioned  for  the  due  prosecution 
of  the  action  and  payment  of  costs,  is  applicable  only  to 
cases  where  the  contestor  is  the  moving  party;  and  that 
when  an  heir  is,  without  his  eonsent,  brought  into  a  court  of 
equity  by  the  executor  of  the  will  of  his  ancestor,  or  some 
other  adversely  interested  party,  and  compelled,  either  to 
contest  the  will  in  that  action,  or  permit  its  validity  to  be 
finally  adjudicated  against  him,  he  may  avail  himself  of  all 
defences  open  to  a  defendant  in  a  suit  in  equity,  including 
the  right  to  file  a  cross-action,  bringing  all  parties  in  interest 
before  the  court,  and  contesting  the  will,  just  as  he  could  have 
done  had  the  statute  never  been  enacted.  In  other  words, 
that  where  an  action  of  this  kind  is  brought  by  an  executor, 
it  is  a  suit  in  equity,  and  may  be  defended  as  such  without 
regard  to  our  statute  providing  for  the  contest  of  wills. 

This  does  not  deprive  the  executor  of  the  privilege  of  hav- 
ing the  provisions  of  wills  construed,  or  the  title  of  land 
devised  to  him  quieted,  where,  in  his  opinion,  this  is  neces- 
sary to  the  administration  of  the  trust,  and  at  the  same  time 
preserve  to  the  heir  the  benefit  of  the  legislation  enacted  in 
his  favor  and  for  his  protection. 

The  judgment  is  reversed,  with  instructions  to  grant  a  new 
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trial^  and  to  overrule  the  motion  to  strike  out  the  cross-com- 
plaint, and  for  further  proceedings  in  accordance  wjth  this 
opinion. 

Filed  Feb.  3, 1892. 


No.  16^64. 

HENDB7X  V.  The  State. 

PooB  FxBSON. — Review  of  DiaereUon  (f  Trial  CouHin  Blueing  to  Award  Qmi^ 
eel  to  Defend  a  Poor  Penon, — The  discretion  of  a  trial  court  in  refosing  to 
award  counsel  to  a  defendant  on  trial,  upon  his  application  as  a  poor 
person,  is  subject  to  review  in  the  Supreme  Court 

Same. — Power  of  Court  to  Award  Oounael  to  D^end. — A  trial  court  has  ample 
power  to  award  counsel  to  defend  a  person  charged  with  crime  who  is 
too  poor  to  secure  counsel  to  present  his  defence. 

Sams. — Pxrenie  (^  Defendant  Able  to  Secure  Gouneelfor  Him,  but  Bousing  to  do 
to.— The  fact  that  the  parents  of  the  defendant  are  amply  able  to  se- 
cure for  him  counsel  is  no  reason  for  refusing  to  assign  him  proper 
counsel  when  they  refuse  to  do  so. 

Same. — Altomey  VoltmUering  Servieee  After  Ooai-fs  Brutal  to  AppokU. — Er- 
ror not  Owed. — If  a  court  erroneously  refuse  to  assign  counsel,  the  error 
is  not  cured  by  an  attorney  offering  his  serrices  and  conducting  the  de- 
fence over  the  protest  of  the  accused,  and  which  services  the  accused 
declines  to  accept. 

From  the  Elkhart  Circuit  Court. 

H.  D.  Wilson f  W.  H.  Veaey  and  (7.  W.  Miller,  for  appellant. 
J.  T.  SuHivariy  Prosecuting  Attorney^  and  J,  H.  State,  for 
the  State. 

Coffey,  J. — The  appellant  was  indicted  in  the  Elkhart 
Circuit  Court  at  the  December  term,  1890,  for  the  murder 
of  one  Edmond  Caulkins.  Upon  a  trial  by  jury  he  was  found 
guilty  of  murder  in  the  second  degree,  and,  over  a  motion 
for  a  new  trial,  he  was  sentenced  to  imprisonment  in  the 
State  prison  for  the  period  of  his  natural  life. 

Among  the  many  reasons  urged  here  for  a  reversal  of  the 
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judgment  there  is  but  one,  we  think,  properly  presented  by 
the  reci^rd,  and  that  is  that  the  circuit  court  erred  in  refusing 
to  permit  the  appellant  to  defend  as  a  poor  person,  and  to  as- 
sign him  counsel  for  his  defence. 

Section  260,  B.  S.  1881,  provides  that  ^*Any  poor  person, 
not  having  sufficient  means  to  prosecute  or  defend  any  action, 
may  apply  to  the  court  in  which  the  action  is  intended  to  be 
brought,  or  is  pending,  for  leave  to  prosecute  or  defend  as  a 
poor  person.  The  court,  if  satisfied  that  such  person  has 
not  sufficient  means  to  prosecute  or  defend  the  action,  shall 
admit  the  applicant  to  prosecute  or  defend  as  a  poor  person, 
and  shall  assign  him  an  attorney  to  defend  or  prosecute  the 
cause,  and  all  other  officers  requisite  for  the  prosecution  or 
defence,  who  shall  do  their  duty  therein  without  taking  any 
fee  or  reward  therefor  from  such  poor  person." 

As  to  whether  a  person  shall  be  permitted  to  prosecute  or 
defend  an  action,  as  a  poor  person,  and  shall  have  counsel 
assigned  him  for  that  purpose,  under  this  statute,  is,  of  neces- 
sity, largely  in  the  discretion  of  the  trial  court,  but  the  ex- 
ercise of  such  discretion  is  subject  to  review  by  this  court. 
Keyea  v.  State,  122  Ind.  527  ;  Hoey  v.  McGaHhy,  124  Ind. 
464. 

The  application  in  this  ease  to  be  permitted  to  defend  as  a 
poor  person  was  supported  by  the  affidavit  of  the  appellant, 
and  discloses  the  following  facts :  The  appellant  was  arrested 
and  confined  in  the  jail  of  Elkhart  county  on  the  10th  day 
of  January,  1891,  where  he  had  remained  until  the  time  of 
making  the  application.  The  indictment  upon  which  he  was 
tried  was  returned  by  the  grand  jury  on  the  19th  day  of  the 
same  month.  The  appellant  was  a  married  man,  twenty-six 
years  of  age,  and  at  the  time  of  his  arrest  resided  in  the  city 
of  Chicago.  He  and  his  parents  formerly  resided  in  Elk- 
hart county,  Indiana,  but  had  recently  removed  to  the  city 
of  Chicago.  Neither  the  appellant  nor  his  wife  had  any 
property,  of  any  kind,  except  wearing  apparel,  which  was 
scarcely  enough  to  keep  them  comfortable.     The  father  and 
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mother  owned  real  estate  in  Elkhart^  Indiana^  jointly,  of  the 
probable  value  of  $5,000,  were  on  good  terms  with  the  ap- 
pellant, but  refused  to  aid  him  in  his  defence  or  furnish  any 
means  for  that  purpose.  He  was  wholly  unable  to  employ 
or  procure  counsel  by  reason  of  the  &ct  that  he  had  nothing 
with  which  to  pay. 

The  State  was  represented  by  the  prosecuting  attorney  and 
his  deputies,  and  by  Hon.  John  H.  Baker,  the  latter  having 
been  appointed  by  the  court  to  assist  in  the  prosecution.  It 
was  further  shown  that  Mr.  Baker  was  a  lawyer  of  thirty 
years'  experience  in  criminal  practice,  and  possessed  much 
influence  with  the  jurors  of  the  county. 

The  appellant  in  his  affidavit  in  support  of  his  applicatiou 
protests  his  innocence  of  the  crime  charged  against  him. 

The  facts  set  forth  in  this  application,  so  far  as  they  relate 
to  the  appellant's  pecuniary  condition,  are  not  denied. 
*  The  ground  tipon  which  the  court  refused  the  application 
appears  by  its  written  opinion  filed  in  the  cause. 

It  appears  that  the  court  reached  the  conclusion,  that,  by 
reason  of  the  fact  that  the  parents  of  the  appellant  pos* 
sessed  means  with  which  they  could  employ  counsel,  lie  was 
not  a  poor  person,  within  the  meaning  of  the  statute. 

In  this  conclusion  we  think  the  learned  court  erred. 

The  appellant  had  reached  his  majority,  had  married,  and 
bad  a  family  of  his  own.  If  his  parents  refused  to  con- 
tribute of  their  means  to  aid  in  defence  of  their  son,  the  re- 
sult, as  to  him,  was  the  same  as  if  they  had  been  penniless. 
If  the  parental  affection  was  not  sufficiently  strong  to  in- 
duce them  to  come  to  his  aid,  there  was  no  process  by  which 
they  could  be  coerced,  and  his  condition  was  as  hopeless  a^ 
if  he  had  been  an  orphan.  Their  means,  if  they  refused  to 
place  them  at  his  disposal,  could  not  aid  him  in  procuring 
counsel  to  assist  him  in  the  defence  of  a  charge  the  most  seri- 
ous known  to  the  law;  and,  if  they  refused  to  aid  him,  the 
property  possessed  by  them  should  not  have  been  consid- 
ered in  determining  whether  he  was,  in  fact,  a  poor  person 
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within  the  meaning  of  the  law.  The  showing  made  by  the 
application  in  this  case,  uncontradicted  and  not  disputed,  as 
it  seems,  clearly  brought  the  appellant,  we  think,  within  the 
letter  and  spirit  of  the  statute  above  set  out. 

The  power,  ufi  well  as  the  duty  of  the  court,  to  assign  to 
poor  persons,  charged  with  serious  crimes.  Counsel  for  their 
defence,  upon  a  proper  showing,  is  no  longer  open  to  dis- 
pute in  this  State.  Board,  efo.,  v.  Omrtneg,  105  Ind.  311 ; 
Keyea  v.  State,  supra;  l^out  v.  SkOe,  90  Ind.  1;  WM  v. 
Baird,  6  Ind.  13. 

In  the  case  of  Webb  v.  Baird,  supra,  it  appeared  that 
Mr.  Baird  had  been  appointed  by  the  circuit  court  to  defend 
a  person  charged  with  burglary.  The  county  of  Tippecanoe, 
in  which  the  prosecution  was  had,  refused  to  pay  for  such 
services,  claiming  that  the  court  had  no  power  to  bind  it  by 
such  appointment,  and  suit  was  brought  to  compel  payment, 
and  in  answer  to  the  position  assumed  by  the  county  this 
court  said :  ''  But  that  the  services  rendered  by  Baird  were 
necessary  to  be  rendered  by  some  attorney,  will  scarcely  ad- 
mit of  argument.  It  is  not  to  be  thought  of,  in  a  civilized 
community,  for  a  moment,  that  any  citizen  put  in  jeopardy 
of  life  or  liberty,  should  be  debarred  of  counsel  because  he 
was  too  poor  to  employ  such  aid.  ^le  ^c  :|e  <p{^^  defence  of 
the  poor,  in  such  oases,  is  a  duty  resting  somewhere,  which 
will  be  at  once  conceded  as  essential  to  the  accused,  to  the 
court,  and  to  the  public.'' 

At  the  time  of  the  assignment  of  the  attorney  named  in 
this  case  there  was  no  statute  authorizing  the  action  of  the 
court,  but  it  was  held  that,  as  such  appointment  was  neces- 
sary to  accomplish  the  ends  of  public  justice,  the  court  pos* 
sessed  the  inherent  power  to  make  the  appointment  in  the 
absence  of  a  statute. 

In  the  case  of  Board,  etc.,  v.  Courtney,  supra,  Mr.  Court* 
ney  was  assigned  as  counsel  for  a  defendant  in  a  case  which 
had  gone  from  Montgomery  county  to  the  county  of  Parke, 
on  a  change  of  venue,  and  it  was  contended  by  Montgomery 
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county  that  Parke  county  should  be  charged  with  the  value 
of  the  services  rendered  by  Mr.  Courtney  in  defending  the 
prisoner,  but  this  court  said :  ^'  We  can  not  suppose  that 
the  Legislature  intended  that  a  necessary^  and  in  many  cases 
indispensable^  part  of  the  expense  of  a  criminal  trial  com- 
ing from  one  county  to  another^  should  be  borne  by  the 
county  to  which  the  change  was  taken/' 

It  seems  from  these^  and  other  authorities^  that  in  this 
State  the  law  regards  the  appointment  of  counsel  to  defend 
persons  charged  with  grave  crimes,  who  are  too  poor  to  em* 
ploy  counsel  on  their  own  behalf,  as  indispensably  necessary 
to  the  orderly  administration  of  justice  and  a  fair  trial. 

Where  a  prisoner,  without  legal  knowledge,  is  confined  in 
jail,  absent  from  his  friends,  without  the  aid  of  legal  advice 
or  the  means  of  investigating  the  charge  against  him,  it  is 
impossible  to  conceive  of  a  fair  trial  where  he  is  compelled 
to  conduct  his  cause  in  court,  without  the  aid  of  counsel. 
His  defence  may  be  ever  so  complete,  if  properly  presented, 
and  yet,  if  he  escapes  conviction  under  the  circumstances 
above  given,  it  must  be  for  want  of  evidence  on  the  part 
of  the  State.  Such  a  trial  is  not  &t  removed  from  an  ex 
parte  proceeding. 

Under  the  showing  in  this  case  we  think  the  court  erred 
in  refusing  to  permit  the  appellant  to  defend  as  a  poor  per- 
son, and  in  not  assigning  counsel  for  his  defence. 

It  appears  by  the  record  that,  afber  the  jury  had  been  sworn 
to  answer  questions  as  to  their  competency,  Mr.  Yail,  a  young 
attorney  at  the  bar  of  the  court  in  which  the  appellant  was 
convicted,  volunteered  his  services  to  defend  the  prisoner, 
and,  over  the  objection  of  the  appellant,  was  permitted,  by  the 
court,  to  question  the  jury,  cross-examine  witnesses,  make  a 
statement  of  the  defence  to  the  jury,  call  and  examine  wit- 
nesses for  the  defence,  and  argue  the  case  to  the  jary. 

It  is  claimed  by  the  appellee  that  this  cured  the  error  of 
the  court  in  refusing  to  assign  counsel,  if  there  was  any  er- 
ror^and  for  this  reason  the  judgment  should  not  be  reversed* 
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No  doubt  Mr.  Vail  was  prompted  by  commendable  mo- 
tives in  thus  volunteering  his  services  to  aid  the  prisoner  in 
his  extreme  perils  but  his  motives  were  misunderstood  by  the 
appellant^  and  it  appears  that  he  refused  to  accept  such  serv- 
ices^ and  refused  to  communicate  with  Mr.  Vail  in  relation 
to  his  defence. 

Under  these  circumstances  we  can  not  suppose  that  the 
appellant  had  that  full  and  fair  investigation  of  his  case 
which  its  importance  demanded^  and  which  the  law  contem* 
plates.  We  do  not  think  the  fact  that  Mr.  Vail  volunteered 
bis  services  at  the  time  he  did,  and  defended  the  prisoner  to 
the  best  of  his  ability  under  the  circumstances,  surrounded 
by  the  embarrassments  which  beset  him,  cured  the  error  of 
the  court  above  indicated. 

Judgment  reversed,  with  directions  to  the  circuit  oourt  to 
sustain  the  appellant's  motion  for  a  new  trial. 

OliDB,  J.,  took  no  part  in  the  decision  of  this  cause. 
Filed  Feb.  2, 1892. 
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No.  18,628. 

Wtbob  £t  AL.  V.  Johnson  et  al. 

Box  OF  ExcEPnoNS. — Bdaiy  rf  Judge  in  Signing^'^IffeeL—li  time  is  glTaa 
for  filing  a  bill  of  exceptions,  and  witliin  that  time  a  proper  bill  is 
prepared  and  presented  to  the  judge,  and  the  fact  of  presentation  is 
shown  by  the  recitals  of  the  bill,  delay  of  the  judge  in  signing  it  will 
not  prejudice  the  party  presenting  it ;  for  it  may  be  signed  and  filed 
ftfter  the  expiration  of  the  time  allowed. 

Saxs.— iVesmlofion  tf  Basri  of  BiU  B^ore  and  Baart  Jfter  Time  Alhwed,^li 
part  of  a  bill  of  exceptions  is  presented  within  the  time  allowed  and 
part  after  that  time,  no  part  of  the  bill  will  be  considered  on  appeal. 

8axb.— i^ttm^  wiihm  Term  Time,— No  Time  Qvm.—li  a  bill  of  exceptions 
is  signed  and  filed  during  the  term  at  which  the  ruling  it  contains,  was 
made,  it  is  a  part  of  the  record,  although  no  time  was  given  within 
which  to  file  it. 
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Sajie. — Buli$ig  After  Time,  Qiven, — ^TSme  given  within  which  to  file  a  bill 
of  exceptions  can  not  be  construed  as  applying  to  a  ruling  thereafter 
made. 


From  the  Delaware  Circuit  Court. 

W.  Brotherion  and  W.  W.  Orr,  for  appellants. 
J.  N*  Temple  and  J.  F.  Sanders,  for  appellees. 

McBaiDEy  J. — The  first  three  errors  assigned  in  this 
case  relate  to  rulings  of  the  circuit  court  in  overruling  de- 
murrers to  pleadings.  Having  carefully  read  the  pleadings 
thus  questioned,  we  deem  it  unnecessary  to  devote  time  or 
space  to  any  extended  consideration  of  the  alleged  errors. 
They  are^  in  our  opinion^  clearly  and  unmistakably  good. 
Indeed,  the  manner  in  which  the  questions  were  presented 
to  this  court  is  practically  a  waiver  of  error,  if  there  had 
been  any,  and  we  have  only  examined  the  pleadings  with  a 
view  to  satisfying  ourselves  whether  or  not  there  is  merit  in 
the  appeal. 

The  only  remaining  error  assigned  is  that  th^  court  erred 
in  overruling  a  motion  for  a  new  trial.  The  record  shows 
the  return  of  the  verdict  of  the  jury  December  23, 1885.  A 
motion  for  a  new  trial  was  filed  the  next  day.  December 
30th  the  court  made  an  order  giving  sixty  days'  time  within 
which  to  perfect  and  file  bills  of  exception.  On  the  same 
day  the  appellant  filed  a  bill  of  exceptions  relating  to  a  mat- 
ter not  involved  in  this  appeal.  The  motion  for  a  new  trial 
was  overruled  February  19,  1886,  and  judgment  was  ren- 
dered against  the  appellants.  They  excepted  and  prayed  an 
appeal  to  this  court,  which  was  granted,  but  no  time  was 
asked  or  granted  for  filing  a  bill  of  exceptions.  On  the  16th 
day  of  February,  1887,  that  which  purports  to  be  a  bill  of 
exceptions  containing  the  evidence  and  instructions  to  the 
jury  was  filed.  This  was  only  three  days  less  than  a  year 
after  the  motion  for  a  new  trial  was  overruled  and  judgment 
rendered.    The  bill  of  exceptions  contains  the  following : 
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'^AU  that  part  of  this  bill  of  exceptions  designated  as  fol- 
lows, to  wit,  commencing  with  page  No.  0  of  the  long- 
hand manuscript  of  the  evidence,  to  page  No.  288  thereof 
inclusive,  and  including  the  instructions  to  the  jury  given 
by  the  court,  and  the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  the  defendants,  and  their  exceptions 
thereto,  was  presented  to  the  judge  of  this  court  on  the 
27th  of  February,  1886,  and  was  so  endorsed,  as  thereon  ap- 
pears ;  that  said  bill,  as  then  presented  and  endorsed,  was 
left  with  the  official  short-hand  reporter,  and  was  not  again 
seen  by  or  presented  to  the  judge  of  this  court  until  the  16th 
of  February,  1887,  at  which  time  all  that  part  of  the  fore- 
going bill  following  page  No.  288  to  and  including  page  No. 
822  has  been  since  attached  thereto,  and  said  bill,  in  the 
manner  and  form  as  above  stated,  is  now,  on  the  16th  day  of 
February,  1887,  signed  and  allowed  as  the  bill  of  exceptions 
in  this  cause.  Oblando  J.  Lotz, 

"  Judge  Delaware  Circuit  Court.'* 

If  time  is  given  for  filing  a  bill  of  exceptions,  and  within 
that  time  a  proper  bill  is  prepared  and  presented  to  the  judge, 
and  that  fact  is  shown  by  the  recitals  of  the  bill,  delay  of 
the  judge  in  signing  it  will  not  prejudice  the  party  present- 
ing it.  It  may  be  signed  and  filed  after  the  expiration  of  the 
time.  Robinson  v.  Anderson,  106  Ind.  152 ;  Vincennes,  e/c, 
Cd.  V.  White,  124  Ind.  376 ;  Joseph  v.  Mather,  110  Ind.  114 ; 
CHty  of  Plymouth  v.  Fields,  125  Ind.  323 ;  White  v.  Gregory, 
126  Ind.  95,  and  many  other  cases. 

This  requires,  however,  that  the  party  actually  present  a 
bill  of  exceptions,  and  not  as  in  this  case  a  mere  fi^gment 
of  a  bill.  The  rule  above  stated  is  based  on  section  629,  R. 
S.  1881,  and  the  language  of  the  statute  requires  that  the 
party  "  must  within  such  time  as  may  be  allowed,  present  to 
the  judge  a  proper  bill  of  exceptions.*' 

The  recitals  of  the  bill  before  us  show  that  534  of  its  822 
pages  were  never  presented  to  nor  seen  by  the  judge  until 
nearly  a  year  after  he  had  ruled  on  the  motion*    This  is  of 
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itself  sufficient  to  prevent  the  consideration  of  any  ques- 
tion sought  to  be  presented  by  the  bill  of  exceptions. 

There  is^  however,  still  another  reason  why  the  bill  can  not 
be  regarded  as  part  of  the  record.  As  above  stated^  when  the 
motion  for  a  new  trial  was  overruled,  while  the  parties  ex« 
ceptedy  no  time  was  given  for  filing  a  bill  of  exceptions. 
The  presentation  of  the  partial  bill  on  the  27th  day  of  Febru- 
ary  was  within  the  term.  If,  notwithstanding  no  time  is 
asked  or  given  for  filing  a  bill  of  exceptions,  a  proper  bill  is 
actually  signed  and  filed  during  the  term  of  court  at  which 
the  ruling  is  made,  this  is  sufficient.  Noblesville  Gas,  etc, 
Ob.  V.  TeteTy  1  Ind.  App.  322,  and  authorities  cited.  It 
will  be  presumed  that  time  was  given  by  parol,  and  that 
the  bill  was  presented  within  the  time  allowed.  The  statute 
above  cited  has  no  application  when  no  time  has  been  al* 
lowed.  The  order  of  December  30, 1885,  giving  sixty  days' 
time  for  filing  bills  of  exception  can  not  be  construed  as  ap- 
plying to  an  exception  to  a  ruling  which  was  not  made  until 
February  19th  thereafter. 

Judgment  affirmed  with  costs. 

Filed  Feb.  0, 1892. 


No.  15,511. 

Lamb  v.  Lamb. 

HtSBAKi)  AND  Wife. — AntenupticU  Oyntrajet  Procwrtdhyiht  Ewhcmi^BFmud. 
— Setting  AMt, — Huiband^$Sub9eqwnt  Conduct, — An  antenuptial  agree- 
ment which  the  intended  husband  by  fraud  and  misrepresentations  pro- 
cures from  his  intended  wife  may  be  set  aside  at  her  instance  before  the 
marriage  is  dissolved  or  he  dies ;  and  his  misconduct  after  marriage 
toward  her  may  be  shown  for  the  purpose  of  showing  that  her  act  in 
bringing  the  suit  was  not  premature. 

Prom  the  Floyd  Circuit  Court. 

C.  L,  Jewett  and  H.  E.  Jetoett,  for  appellant. 

D.  C  Anthony,  for  appellee. 
Vol-  130.— 18 
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Elliott^  C.  J. — The  appellanti  alleges,  in  ber  complaint, 
that  she  and  the  appellee  entered  into  a  contract  of  marriage; 
that  the  appellee  obtained  a  controlling  influence  over  her, 
and  secured  her  confidence;  that,  well  knowing  the  influ- 
ence he  possessed  over  her,  the  appellee  falsely  represented 
to  her  '^  that,  in  order  to  satisfy  his  grown  up  sons  of  the 
propriety  of  his  marriage  to  her,  and  to  reconcile  them 
thereto  and  enable  him  and  her  to  live  in  peace  after  their 
marriage,  it  would  be  necessary  for  them  to  execute  a  paper 
which  would  satisfy  the  defendant's  children,  but  that  the 
paper  would  not  have  the  efiect  to  deprive  her  of  any  of  her 
rights  as  his  wife  or  as  his  widow ;"  that,  "  notwithstanding 
such  paper  to  be  so  executed  by  them,  she  would  receive 
more  than  twenty-three  thousand  dollars  in  stocks,  moneys 
&nd  bonds ;  ^'  that,  '*  in  furtherance  of  his  fraudulent  design, 
the  defendant  represented  to  the  plaintifl^  that  he  would  take 
her  to  a  good  lawyer  in  New  Albany,  who  would  act  for  her 
and  advise  her  in  the  matter ;  that  the  defendant  thereby 
induced  her  to  go  to  the  o£Sce  of  his  own  attorney  and  legal 
adviser,  where,  in  the  presence  of  the  defendant,  plaintiff 
was  assured  that  the  paper  was  all  right  and  as  represented 
by  the  defendant ;  that  relying  upon  such  representations, 
and  not  knowing  or  understanding  the  legal  effect  of  the  pa- 
per, but  believing  that  it  was  only  intended  to  satisfy  de- 
fendant's children,  and  without  any  intention  to  relinquish 
her  rights,  the  plaintiff,  in  ignorance,  not  only  of  the  legal 
effect  of  such  paper,  but  also  of  the  contents  thereof,  joined 
the  defendant  in  the  execution,  in  duplicate,  of  a  written  in« 
strument,"  which  reads  thus :  ^^  This  agreement,  made  this 
21st  day  of  August,  1884,  between  Josiah  Lamb  of  the  first 
part,  and  Jane  Lamb  of  the  second,  witnesseth,  that,  whereas, 
marriage  is  intended  to  be  had  between  the  parties,  and, 
whereas,  the  party  of  the  first  part  is  the  owner  of  large 
real  and  personal  estate,  and  to  the  end  that  distribution  of 
his  said  estate  may  now  be  settled,  so  far  as  the  party  of  the 
second  part  is  concerned,  should  he  die  first :    Now,  there- 
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fbre^  in  consideration  of  the  payment  of  the  sum  of  one  dol- 
lar by  the  party  of  the  first  part  to  the  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged,  and  of 
the  relinquishment  by  the  party  of  the  second  part  of  all 
her  rights,  title  and  interest  in  and  to  the  estate,  real  and 
personal,  of  the  party  of  the  first  part  allowed  by  law,  the 
party  of  the  first  part  hereby  agrees  to  give  and  does  give 
to  the  party  of  the  second  part  to  have  and  hold  as  her  own 
separate  property,  absolutely,  out  of  the  estate  of  the  party 
of  the  first  part,  should  she  survive  him,  the  following  per- 
sonal property/'  The  instrument  concludes  with  a  descrip* 
tion  of  the  personal  property.  The  complaint,  after  setting 
forth  the  agreement  we  have  copied,  avers  that  the  prop* 
erty  described  in  the  agreement  was  of  the  value  of  two 
hundred  dollars,  and  that  the  value  of  the  appellee's  per- 
sonal estate  was  more  than  forty  thousand  dollars ;  that  the 
parties  married  and  for  a  time  lived  and' cohabited  as  hus- 
band and  wife.  The  complaint  contains  many  allegations 
concerning  the  appellee's  conduct  and  behavior  after  mar- 
riage, but  these  we  regard  as  at  present  immaterial,  since  the 
immediate  question  is  whether  the  antenuptial  contract  is 
voidable  upon  the  ground  of  fraud,  and  the  appellee's  con- 
duct after  marriage  does  not  affect  that  question.  We  shall, 
however,  consider  the  effect  of  the  appellee's  conduct  subse- 
quent to  marriage  at  another  place. 

If  the  only  fraud  on  the  part  of  the  appellee  was  in  mis- 
representing the  legal  effect  of  the  written  contract,  there 
could  be  no  recovery  in  this  case  unless  the  situation  and  re- 
lationship of  the  parties  are  such  as  to  take  the  case  out  of 
the  ordinary  rule.  It  is  established  law  that  where  parties 
deal  at  arms-length  in  respect  to  ordinary  business  matters, 
the  false  representation  of  the  legal  effect  of  a  written  in- 
strument will  not  constitute  fraud.  But  the  rule  that  the 
fisilse  representation  of  the  legal  effect  of  a  written  instru- 
ment will  not  constitute  actionable  fraud  does  not,  by  any 
means,  apply  to  all  cases ;  on  the  contrary,  there  are  very 


276  SUPREME  COURT  OF  INDIANA, 

Lamb  v.  Lamb. 

I l^_l^^_l__l__l__l_LM  JW     11  I.    ■_        J.     ■  _       !■  !■  ^  I  ■■  I  I  II        ■  ~ 

many  cases  over  which  it  does  not  extend.  Tovmaend  y. 
Cowles,  31  Ala.  428 ;  Peter  v.  Wright,  6  Ind.  183 ;  Kline  v. 
Rliney  57  Pa.  St.  120;  Rockafellow  v.  Newcomb,  57  111.  186. 
The  question  here  is  whether  the  rule  extends  over  a  case 
whe|*e  parties  occupy  a  relationship  such  as  that  which  ex- 
isted between  the  appellant  and  the  appellee.  We  think  it 
clear  that  it  does  not. 

But  there  was  here  more  than  the  misrepresentation  of  the 
legal  effect  of  an  instrument,  there  was  deception,  and  undue 
advantage  was  taken  of  an  ignorant  woman  by  one  who  had 
obtained  her  confidence.  There  was  deception  in  pretending  to 
take  the  woman  to  an  attorney  who  could  act  as  her  adviser 
and  protect  her  interests  as  his  client,  but  in  fact-taking  her  to 
the  attorney  of  the  defendant,  who  was  under  a  duty  to  him, 
and  could  not  be  the  confidential  adviser  of  one  whose  interests 
were  adverse  to  his.  There  was  undue  advantage  taken  in  put- 
ting the  woman  off^with  property  so  grossly  disproportionate 
in  value  to  the  estate  of  her  intended  husband,  and  in  violating 
the  duty  the  defendant  was  under  to  make  no  untruthful  repre- 
sentations. We  think  it  sufficient  to  quote  the  statements  of 
authors  of  good  standing,  without  collecting  the  cases,  for  we 
are  satisfied  that  they  correctly  state  the  law.  One  of  these 
statements  is  found  under  the  head  of  ^'  Confidential  Rela- 
tions,'' and  is  this :  ''  Undue  influence  may  easily  be  exercised 
under  the  intimate  relation  created  by  an  engagement  to 
many.  In  the  case,  e.  ^.,  of  a  marriage  settlement  of  the 
intended  wife's  property,  drawn  up  by  the  intended  husband, 
it  is  the  duty  of  the  latter  to  explain  the  provisions  of  the 
deed  in  unmistakable  terms,  and  to  give  due  opportunity  to 
the  lady  for  deliberation ;  failing  which  she  may  on  the  hus- 
band's death,  if  not  before,  have  the  settlement  annulled. 
Again,  if  a  woman  give  a  man  land  upon  a  promise  of  mar- 
riage, and  he  then  refuse  to  marry  her  and  continue  to  hold 
the  land,  this  is  a  fraud  for  which  the  law  will  give  the 
woman  proper  relief.  So,  on  the  other  hand,  if  a  man  should, 
after  much  solicitation  and  hesitancy,  convey  land  without 
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adequate  pecaniary  consideration  to  a  woman  who  had  prom- 
ised to  marry  him,  and  who  had  thereby  gained  great  influ- 
ence over  him,  her  refusal  to  marry  him  would  afibrd  him 
ground  for  rescinding  the  conveyance.^'  1  Bigelow  Fraud, 
351.  Another  statement  of  the  law  is :  '^  Owing,  more- 
over, to  the  confidential  relation  which  subsists  between  the 
parties,  an  antenuptial  contract  which  appears  to  have  been 
unfairly  procured  will  be  set  aside.''  Schouler  Domestic 
Relations,  section  183. 

The  decision  in  the  case  oi  MoNvU  v.  McNuUy  116  Ind. 
546,  does  not  control  this  case  nor  is  it  at  all  relevant  except 
upon  the  single  question  of  consideration.  In  that  case  no 
element  of  fraud  on  the  part  of  the  husband  entered  into  the 
case  as  there  considered  and  decided.  Here,  consideration  is 
not  a  controlling  element,  but  is  a  fact  to  be*  considered  in 
connection  with  other  facts  upon  the  question  of  fraud. 

We  think  that  the  appellant  has  a  right  to  show  the  mis- 
conduct of  the  husband  afler  marriage,  not  for  the  purpose 
of  showing  that  the  antenuptial  contract  was  procured  by 
fraud — upon  that  question  it  exerts  no  influence  whatever— 
but  for  the  purpose  of  showing  that  the  act  of  the  wife  in 
bringing  suit  was  not  premature. 

Judgment  reversed. 

Filed  Feb.  6, 1892. 


No.  15,196. 
EUNZ  ET  AL.  V.  PUSTEB  ET  AL. 


WlLL.^CbndmetUm.^L^e'EiUUe  to  Wife  and  Fee  to  Son,  Charged  with 
BurdeiL — A  testator  gave  to  his  wife  his  real  and  personal  property  "  to 
keep  and  hold  daring  the  term  of  her  natural  life,  and  give  her  all 
rights  and  power  to  sell  and  convey  as  her  property,  that  is  if  she  will 
never  get  married  again ;  and  after  my  wife's  death  my  real  estate  and 
personal  property,  together  with  all  I  own  and  possess,  with  all  money 
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due  me,  shall  go  over  to  my  son/'  K,  "  and  his  heirs  forever."  He  theo 
gave  to  £.,  after  his  wife's  death,  all  his  personal  property,  money  and 
choses  in  action,  and  required  him  to  pay  the  testator's  debts  out  of  the 
personal  property.  Then  followed  a  clause  providing  that  at  the  wife's 
death  the  real  estate  should  be  appraised  at  its  lowest  cash  value,  and 
£.  was  required  to  pay  two-thirds  of  the  amount  to  the  testator's  three 
grandchildren  when  they  arrived  at  the  age  of  twenty-one  years.  The 
testator  then  adds,  in  explanation  of  the  language  he  had  used,  as  fol- 
lows :  "  So  this  is  understood  that  my  son,"  £.,  "  shall  be  the  owner  of 
my  property,  real  and  personal,  and  cariy  on  my  business,  and  out  of 
my  real  estate  he  will  pay  the  other  parties  above  named  their  third  part 
in  money." 
Held,  that  the  wife  took  a  life-estate  in  the  real  estate,  ^nd  the  son,  £., 
took  the  fee  charged  with  the  payment  of  the  two-thirds  of  its  value  to 
the  grandchildren  named. 

From  the  Vanderburgh  Circuit  Court. 

O.  A.  Bickndly  A.  0.  Tanner  and  W,  W,  Ireland,  for  ap- 
pellants. 

8.  jB.  Hbmbrook,  A.  Oilehrist  and  (7.  A.  De  Bruler,  for 
appellees. 

Olds^  J. — Henry  Kunz  died  testate  in  January,  1885, 
domiciled  in  Dubois  county,  Indiana,  and  the  owner  in  fee 
of  real  estate  situated  in  Dubois  and  Vanderburgh  counties. 
He  lefl  surviving  him  his  widow,  Mary  Kunz,  his  son,  Ed* 
ward  H.  Kunz,  and  his  grandchildren,  Nora  E.  Reutepohler, 
Albert  H.  Kunz  and  Florence  Kunz. 

His  will  was  duly  probated  in  Dubois  county  in  February, 
1885.  The  widow,  Mary  Kunz,  and  the  son,  Edward  H. 
Kunz,  sold  and  conveyed  the  real  estate  described  in  the 
complaint,  and  situate  in  Vanderburgh  county,  to  the  appel- 
lees Puster  and  others,  claiming  to  be  the  owners  in  fee  of 
said  real  estate,  and  this  action  is  brought  by  the  grantees 
of  Mary  and  Seward  H.  to  have  their  title  quieted. 

The  various  rulings  of  the  court  on  demurrers  to  the 
pleadings  present  the  question  of  the  proper  construction  to 
be  given  to  the  will  of  the  testator;  it  being  contended 
by  the  appellees,  and  so  held  by  the  court,  that  the  will 


NOVEMBER  TEBM,  1891.  279 


Kanz  <(  aL  v,  Puster  el  aL 

^ 


gave  to  the  widoWi  Mary  Kunz,  the  right  to  sell  and 
<M>Qve7,  by  title  iu  fee  simple,  the  real  estate  of  ^hich 
the  testator  died  seized.  In  this  holding  we  think  the 
trial  coart  committed  an  error.  It  will  unnecessarily  extend 
this  opinion,  and  accomplish  no  good  purpose,  to  set  out  a 
<K>py  of  the  will,  for  certainly  no  other  testator  will  franje  a 
devise  in  the  same  language  as  this  one,  or  so  nearly  the  same 
that  this  will  be  any  guide  for  the  construction  of  another, 
except  as  it  must  be  controlled  and  construed  by  well  settled 
legal  principles. 

In  one  clause  of  the  will  the  testator  first  gives  to  his  wife 
all  his  real  estate  and  personal  property,  particularizing  to 
flome  extent,  and  adding  the  words,  "  to  keep  and  hold  dur- 
ing the  term  of  her  natural  life,  and  give. her  all  rights  and 
power  to  sell  and  convey  as  her  property,  that  is  if  she  will 
never  get  married  again.  And  after  my  wife's  death  my  real 
^tate  and  personal  property,  together  with  all  I  own  and 
possess,  with  all  money  due  to  me,  shall  go  over  to  my  son^ 
Edward  Henry  Kunz,  and  his  heirs  forever.''  He  then 
gives  to  his  son,  after  his  wife's  death,  all  his  personal  prop* 
erty,  money  and  choses  in  action,  and  requires  the  son  to  pay 
all  of  his  debts  out  of  his  personal  property.  Then  follows 
a  provision  that  the  real  estate  shall  be  appraised  after  his 
wife's  death  by  three  disinterested  men,  at  its  lowest  cash 
value,  and  the  same  divided  into  three  equal  parts,  requiring 
his  son,  Edward  Henry,  to  pay  one-third  to  Nora  Reutepohler 
and  one-third  to  Albert  Henry  and  Florence  Kunz,  grand- 
children of  the  testator,  when  they  arrived  at  the  age  of 
twenty-one  years. 

Immediately  following  this  disposition  of  the  property, 
and  in  explanation  thereof,  this  language  is  used  :  *'  So  this 
is  understood  that  my  son,  Edward  Henry  Kunz,  shall  be 
the  owner  of  my  property,  real  and  personal,  and  carry  on 
my  business,  and  out  of  my  real  estate  he  will  pay  the  other 
parties  above  named  their  third  part  in  money." 

The  rule  that  in  the  construction  of  a  will  such  as  the  one 
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under  consideration,  consisting  of  but  one  item^all  of  the  in- 
strument shall  be  considered  together,  is  too  well-settled  to 
require  the  citation  of  authorities.  Applying  this  well  set- 
tled rule  to  the  construction  of  this  will,  it  would  seem  to  us 
that  there  could  be  no  doubt  as  to  what  was  the  intention 
of  the  testator  in  relation  to  the  real  estate  disposed  of  by 
the  will.  While  it  is  true,  afler  giving  to  his  wife  a  life-es- 
tate, he  adds  a  clause  giving  her  the  right  to  sell  provided 
she  shall  never  marry  again  ;  yet,  immediately  following,  he 
gives  all  of  his  real  estate  and  personal  property  to  his  son, 
and  makes  provision  for  him  to  pay  his  debts  out  of  his  per- 
sonal property,  and  conduct  his  business,  and  provides  for 
the  appraisement  of  all  of  his  real  estate  after  his  wife's 
death,  and  that  the  son  shall  pay  to  his  grandchildren  two- 
thirds  of  its  appraised  value.  After  he  has  made  these  pro- 
visions, that  he  may  not  be  misunderstood,  he  places  a  con- 
struction on  the  former  words,  and  says  :  ^'  So,  this  is  under- 
stood, that  my  son,  Edward  Henry  Kunz,  shall  be  the  owner 
of  my  property,  real  and  personal." 

The  wife  took  a  life-estate  in  the  real  estate,  and  the  son, 
Edward  H.,  took  the  fee,  charged  with  the  payment  of  the 
two-thirds  of  its  value  to  the  grandchildren  named. 

Counsel  for  appellee  place  great  stress  on  the  clause  of  the 
will  making  the  devise  to  the  wife,  and  say :  '^  Here  the 
rule  is  applicable  that  regard  shall  be  paid  to  the  predomi- 
nant idea  of  a  will,  and  a  general  or  predominant  intention 
must  prevail  over  a  particular  or  subsidiary  one."  If  there 
is  any  predominant  idea  expressed  in  this  will,  it  is  the  in- 
tention to  give  to  his  son  his  real  estate,  and  to  require  him 
to  p*ay  the  grandchildren  the  two-thirds  value  of  the  same. 
It  is  further  said  by  counsel  that  '^  It  is  also  a  rule  of  con- 
trolling authority  that  the  power  of  disposition  can  not  be 
taken  away  by  any  subsequent  words,  unless  they  are  equally 
clear."  The  latter  words  in  this  will  are  equally  clear 
and  explicit  as  those  giving  the  right  to  the  widow  to  sell. 
The  right  given  to  sell  does  not  purport  to  be  more  than  a 
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coDditional  right,  though  the  condition  may  be  void.  The 
disposition  of  the  property  afterwards  made  is  clear  and  ex- 
plicit, depending  on  no  conditions. 

The  right  of  disposition  by  the  wife  under  the  will  cer- 
tainly can  not  be  held  to  apply  to  the  real  estate,  even  if  it 
does  to  the  personal  property.  6ile$  v.  LiUle^  l04  U.  S. 
291;  Lindsey  v.  Lindsey,  45  Ind.  552;  Eubank  v.  Smiley, 
pod,  p.  393. 

Beaching  the  conclusion  that  we  do,  that  the  wife  took 
but  a  life-estate  in  the  lands,  without  power  of  disposition, 
and  that  the  fee  vested  in  the  son,  Edward  Henry,  charged 
with  the  payment  of  two-thirds  of  its  appraised  value  to  the 
persons  named,  leads  to  a  reversal  of  the  judgment. 

Judgment  reversed,  at  costs  of  appellees,  with  instruc- 
tions to  the  court  below  to  proceed  in  accordance  with  this 
opinion. 

FUed  Feb.  3, 1892. 


Ko.  16,493. 

Fugate  v.  Payne. 

BncJBNT.^  Widow  During  Second  Marriofje  Oonveyvng  to  Her  ChUd  vUh  A^ 
$eni  cf  Her  Befnaining  Children, — A  widow  who  marries  a  second  time 
may,  during  such  marriage,  convey  real  estate,  which  she  holds  by 
virtue  of  her  former  marriage,  to  one  of  her  children  by  her  first  mar- 
riage, if  her  other  children  by  such  marriage  join  in  the  deed  of  con- 
veyance. 

From  the  Morgan  Circuit  Court. 

6\  A.  Adams  and  J.  S.  Newby,  for  appellant. 
J.  H»  Jordan  and  0.  Mattheioa,  for  appellee. 

Elliott,  C.  J. — Jeptha  Hogland  died  in  the  year  1866, 
leaving  two  children,  Alice  and  Belle,  and  his  widow,  the 
appellant,  surviving  him.     The  land  in  controversy  was 
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owned  by  the  decedent  at  the  time  of  his  death,  and  was  as- 
signed to  the  appellant  by  a  decree  rendered  in  a  suit  for 
partition.  Subsequently  the  appellant  iparried  Edward  Q. 
Fugate.  On  the  20th  day  of  September,  1880,  she  and  her 
husband,  Edward  G.  Fugate,  executed  to  Frank  Jackson, 
the  husband  of  the  appellant's  daughter  Belle,  a  deed  for  the 
land.  In  this  deed  her  daughter  Alice  also  joined.  Jack- 
son paid  five  hundred  dollars  for  the  land,  ail  of  which  was 
received  by  the  appellant.  Jackson  took  possession  and 
made  improvements.  On  the  1st  day  of  August,  1888, 
Jackson  and  his  wife  conveyed  the  land  by  warranty  deed 
to  the  appellee. 

We  think  it  clear  that  the  appellant  divested  herself  of 
title  to  the  land.  One  of  the  two  surviving  children  of  her 
first  husband  joined  with  her  in  the  deed  to  the  husband  of 
the  other  child,  and  the  other  joined  with  her  husband  in 
the  conveyance  of  the  land  to  the  appellee.  The  appellant 
received  the  whole  consideration,  and  still  retains  it.  Her 
children,  the  owners  of  the  fee,  fully  acquiesced  in  the  con- 
veyance, and  it  would  be  unjust  to  permit  her  to  deprive  her 
grantee  of  the  property  she  sold  him,  and  for  which  she  re- 
ceived full  payment.  The  statute  was  meant  to  prevent  the 
injustice  which  the  appellant  seeks  to  inflict  upon  her  grantee. 
Section  2484,  B.  S.  1881. 

Judgment  affirmed. 

FUed  Jan.  30,  1892. 
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}S  ^  Ratli^f  v.  Stbetch  et  al. 

ConRT8.<— JfiAerenf  Power  to  Orant  BeHef. — A  court  of  general  jarisdiction 
has  inherent  power  to  grant  equitable  relief  without  the  aid  of  a  statute 
empowering  it  to  act. 

Judgment. — Enjoining, — Laches. — Bdief  Available  in  Original  AcHon, — Jtfts- 
iake^  Fraud  or  Aocideni, — A  court  of  equity  will  not  enjoin  the  enforce- 
ment of  a  judgment  claimed  to  have  been  obtained  by  fraud,  mistake 
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or  accident,  unless  the  complaint  shows,  in  addition  to  the  fraud,  acci- 
dent or  mistake  relied  upon,  that  it  could  not  have  been  prevented  bj 
the  use  of  reasonable  diligence  on  the  part  of  the  plaintiff,  that 
he  has  been  diligent  in  seeking  relief,  and  that  the  law  afforded  him  no 
efficient  remedy  for  the  maintenance  of  his  defence  in  the  action  in 
which  such  judgment  was  rendered. 

From  the  Grant  Circuit  Court. 

O,  W.  Steele  and  X  A.  Kersey,  for  appellant. 
W,  H.  Carroll  and  G.  D.  Dean,  for  appellees. 

Miller,  J. — The  action  of  the  court  in  sustaining  a  de- 
murrer to  the  complaint  is  the  only  question  contained  in 
the  record. 

ThB  action  is  to  enjoin  the  enforcement  of  a  judgment  for 
the  partition  of  real  estate,  and  the  prosecution  of  an  action 
for  the  recovery  of  rents. 

A  synopsis  of  so  much  of  the  complaint  as  is  deemed  nec- 
essary to  an  understanding  of  the  questions  of  law  involved 
is  as  follows : 

Plaintiff  complains  of  defendants,  and  says  that  the  plain- 
tiff is  the  owner  in  fee  simple  of  a  tract  of  real  estate,  which 
IS  described ;  that  in  1868  he  recovered  a  judgment  in  the 
Grant  Circuit  Court  against  said  Jane  A.  Stretch  and  others 
quieting  his  title  to  the  real  estate ;  that  sincts  that  time  she 
has  never  acquired  or  had  any  right  or  title  thereto  or  in- 
terest therein ;  that  by  a  mistake  and  inadvertence  on  the 
part  of  the  clerk  of  the  court  who  recorded  the  judgment 
the  description  of  the  land  was  omitted  from  the  decree ; 
that  plaintiff  did  not  know  of  the  mistake  and  omission 
until  the  year  1886,  and  when  he  learned  of  the  same  the 
complaint  in  the  cause  was  not  on  file  in  the  office  of  the 
clerk  of  said  court,  and  upon  a  diligent  search  could  not  be 
found ;  that  the  complaint  in  said  cause  contained  an  accu- 
rate description  of  the  real  estate ;  that  since  the  April  term, 
1889,  of  the  Grant  Circuit  Courts  the  plaintiff  has  found  the 
complaint,  anjd  has  commenced  proceedings  to  procure  the 
amendment  and  correction  of  the  decree  by  having  inserted 
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therein  the  description  of  the  real  estate  as  contained  in  the 
complaint. 

That  in  the  year  1886  said  Jane  A.  Stretch  recovered  a 
judgment  against  the  plaintiff  in  said  court  for  the  parti- 
tion of  said  real  estate,  and  on  the  trial  of  the  cause  plain* 
tiff  put  in  evidence  the  record  of  his  judgment  quieting  his 
title  against  her,  and  then  for  the  first  time  learned  that  Said 
judgment  and  decree  did  not  contain  a  description  of  the 
real  estate;  that  the  complaint  containing  the  description 
was  lost  and  could  not  be  found ;  that  if  said  decree  had  con- 
tained said  description,  or  if  said  complaint  could  have  been 
found)  it  would  have  been  given  in  evidence,  and  said  Jane 
A.  Stretch  could  not  and  would  not  have  recovered  her 
judgment  in  partition  against  him ;  but  that  in  said  action 
she  did  obtain  a  decree  in  partition  for  the  one-seventh  of 
said  real  estate ;  that  as  soon  as  the  plaintiff  found  said  com- 
plaint he  commenced  his  proceedings  to  correct  the  record 
of  said  judgment;  that  when  the  record  is  corrected  it  will 
show  that  said  Jane  has  no  right  or  title  to,  or  interest  in, 
said  real  estate,  and  never  had  any ;  that  there  was  no  paper 
or  memorandum  other  than  the  'complaint  by  which  the 
judgment  quieting  title  could  have  been  amended. 

The  complaint  shows  that  the  land  in  dispute  was  about 
to  be  sold  by  a  commissioner  appointed  in  the  partition  suit. 

It  is  also  alleged  that  said  Jane  A.  Stretch  had  commenced 
an  action  against  the  plaintiff,  which  was  pending,  for  the 
recovery  of  rents  on  the  one-seventh  interest  in  the  land 
which  had  been  set  off  to  her. 

That  the  plaintiff  is  now  able  to  prove  by  his  said  judg- 
ment quieting  title,  and  the  complaint  file^  by  him  in  that 
suit,  that  when  said  Jane  A.  Stretch  recovered  her  judgment 
in  partition,  she  had  no  right  or  title  to,  or  interest  in,  said 
real  estate,  which  fact  he  was  unable  to  prove  on  the  trial 
by  said  unavoidable  accident  and  mistake. 

The  power  of  courts  of  general  jurisdiction  to  grant  equi- 
table relief  is  not  only  conferred  by  our  code  of  practice,  but 
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has  often  been  recognized  as  among  their  inherent  powers, 
necessary  to  the  complete  administration  of  justice.  Nealis 
V.  Dtcfe,  72  Ind.  374;  Sanders  v.  StcUe,  85  Ind.  318 ;  Our- 
tia  V.  Oooding,  99  Ind.  45 ;  LUtie  v.  SiaU,  90  Ind.  338  ; 
Broum  v.  Goble,  97  Ind.  86. 

The  liberal  provisions  of  our  code,  by  which  both  legal 
and  equitable  defences  may  be  interposed  on  a  trial,  and  new 
trials  granted  for  misconduct  of  the  jury,  or  prevailing  party, 
or  on  account  of  accident  or  surprise,  have,  by  affording  an 
equally  efficient  and  more  expeditious  method  of  affording 
relief,  greatly  abridged  the  province  of  equity  in  granting  re- 
lief by  injunction. 

On  this  subject  Pomeroy  Eq.  Jur.,  section  1365,  contains 
this  language :  "  The  jurisdiction  of  the  English  chancery  to 
enjoin  judgments  at  law,  not  by  reason  of  any  equitable  right 
involved  in  the  controversy  itself,  but  on  account  of  wrong- 
ful acts  or  omissions  accompanying  the  trial  at  law,  originated 
at  a  time  when  the  law  courts  had  little  or  no  power  to  grant 
new  trials  for  such  causes.  To  prevent  a  failure  of  justice, 
a  distinct  head  of  equitable  jurisdiction  was  admitted,  that 
of  virtually  granting  new  trials — of  entertaining  suits  for  a 
new  trial — when  a  judgment  at  law  had  been  thus  obtained 
by  fraud,  mistake,  of  accident ;  and  the  injunction  against 
further  proceedings  on  the  judgment  was  a  mere  incident  of 
the  broader  relief  which  set  aside  the  judgment,  and  granted 
a  rehearing  of  the  controversy  in  the  court  of  chancery.  The 
original  occasion  for  this  special  jurisdiction  has  disappeared. 
In  England,  and  in  most,  if  not  all,  of  the  American  States, 
either  through  statutes  or  through  judicial  action,  the  courts 
of  law  have  acquired,  and  constantly  exercise,  full  powers  to 
grant  new  trials,  whenever  from  the  wrongful  acts  or  omis- 
sions of  the  successful  party,  or  from  accident  or  the  mistake 
of  the  other  party,  or  from  error  or  misconduct  of  the  judge 
or  the  jury,  there  has  been  a  failure  of  justice.'^ 

In  order  to  justify  a  court  in  enjoining  the  enforcement 
of  a  judgment  claimed  to  have  been  obtained  by  fraud,  mis* 
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take  or  accident,  it  is  necessary  for  the  complainant  to  show, 
in  addition  to  the  fraud  or  mistake  relied  upon,  that  it  could 
not  have  been  prevented  by  the  use  of  reasonable  diligence 
on  his  part;  and  that  he  has  been  diligent  in  seeking  relief, 
and  that  the  law  afforded  him  no  efficient  remedy  for  the 
maintenance  of  his  defence  in  the  action  in  which  such  judg- 
ment was  rendered.     Pomeroy  Eq.  Jur.,  section  1361. 

Viewed  in  the  light  of  these  authorities,  the  complaint 
does  not  state  such  facts  as  will  entitle  the  appellant  to  en- 
join the  enforcement  of  the  judgment  rendered  against  him. 
We  do  not  consider  the  allegation  in  the  complaint  that 
the  plaintiff  is  the  owner  of  the  real  estate,  when  taken  in 
connection  with  the  fact  disclosed  in  the  pleading  that  she 
had  obtained  a  judgment  against  him  for  an  undivided  one- 
seventh  of  the  property,  as  of  controlling  importance.  We  * 
regard  the  allegation  simply  as  the  assertion  of  the  plaintiff; 
a  claim  of  ownership,  which  could  not  control  the  legal  effect 
of  the  judgment. 

Waiving  a  discussion  of  the  question  of  negligence  on  the 
part  of  the  plaintiff  in  failing,  either  in  person  or  by  at- 
torney, to  supervise  the  making  of  the  entry  of  the  decree 
quieting  title,  we  are  of  the  opinion  that  his  conduct  subse- 
quent to  the  discovery  of  the  defect  in  the  judgment  has 
been  of  such  a  character,  and  pursued  for  such  a  length  of 
time,  as  to  constitute  a  waiver  on  his  part  of  the  right  to  ap* 
peal  to  equity  to  correct  the  judgment  and  enforce  it  against 
her. 

If  at  the  trial  the  appellant,  as  was  doubtless  the  case, 
was  surprised  at  the  defect  in  his  judgment,  and  the  loss  of 
the  complaint,  he  might  have  asked  for  time  to  substitute 
the  complaint  under  the  provisions  of  the  act  providing  for 
the  reinstatement  of  records.  Section  1239,  R.  S.  1881. 
His  equity  to  have  a  continuance  for  such  purpose  was  quite 
as  strong  as  it  now  is  to  ask  an  injunction,  and  much  supe- 
rior in  point  of  time. 

If  his  application  for  a  continuance  had  been  made  and 
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refused,  it  coald  have  been  assigned  as  a  cause  for  a  new 
trialy  and  if  necessary  reviewed  on  appeal  to  this  court. 

It  was  not  essential  that  the  appellant  should  have  a  cor- 
rection of  the  decree  in  order  to  have  the  benefit  of  its  use 
on  the  trial.  In  that  case,  on  appeal  to  this  court,  it  was 
said  {Ratliff  v.  Stretch,  117  Ind.  526):  ''The  appellant 
also  introduced  in  evidence  a  decree  of  the  Grant  Circuit 
Court  in  his  favor  against  the  appellee  and  James  A.  Stretch, 
quieting  title,  but  no  land  is  described  in  this  decree.  The 
complaint  upon  which  it  was  based  niight  have  supplied  this 
defect,  but  it  was  not  read  in  evidence.  A  decree  quieting 
title  to  land,  unless  the  description  can  be  ascertained  from 
the  record,  is  void.^' 

If  the  appellant,  in  his  choice  of  remedies,  thought  best 
to  rely  upon  his  legal  rights,  and  to  appeal  from  the  judg- 
ment rather  than  make  application  for  a  continuance  on  the 
ground  of  surprise,  we  think  lie  must,  after  the  length  of 
time  that  has  elapsed,  stand  by  his  election. 

The  cases  cited  by  the  appellant  do  not,  upon  examination, 
render  him  much  assistance  in  the  position  he  is  compelled 
to  assume  in  this  case.  In  Brown  v.  Goble,  supra,  the 
judgment,  although  it  appeared  to  be  valid,  was  in  fact  void. 
Vathir  v.  ZaTie,  6  Grat.  246,  the  only  case  cited,  where  the 
enforcement  of  a  judgment  was  enjoined  because  an  instru- 
ment of  writing  which  was  necessary  to  the  maintenance  of 
the  plaintiff^s  case  was  lost  at  the  time  of  the  trial,  was  de- 
cided in  1849  in  a  State  where  courts  of  equity  existed  and 
retained  jurisdiction  separate  and  apart  from  the  common 
law  courts. 

We  are  satisfied  that  it  would  inaugurate  an  unsafe  prac- 
tice, and  one  well  calculated  to  prodi^ce  instability  in  judg- 
ments, and  uncertainty  in  titles,  if  judgments  could  be  set 
aside  and  their  enforcement  enjoined,  because  one  of  the  par- 
ties litigant,  on  account  of  the  absence  of  a  witness,  or  loss 
of  an  instrument  in  writing,  did  not  have  sufficient  evidence 
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to  maintaiD  their  case.  In  Fletcher  y.  Warren^  18  Vern.  45, 
the  court  said,  on  this  subject : 

^^  Mere  accident  or  mistake  on  his  own  part  is  rather  to  be 
accounted  his  misfortune  than  imputed  as  a  wrong  to  the 
other  party ;  and  it  must  be  a  strong  case  where  this  alone 
can  he  mad^  the  ground  of  equitable  interference  at  so  late  a 
stage.'^ 

Another  view  may  be  taken  of  the  case :  If  the  appel- 
lant was,  as  alleged,  the  owner  of  the  property,  he  might 
have  been  able,  for  anything  that  appears  to  the  contrary  in 
the  complaint,  to  have  established  that  fact  on  the  trial  with- 
out resorting  to  the  record  of  the  previous  action  to  quiet 
title.  If  such  was  the  case  the  record  evidence,  while  of  a 
high  grade  and  conclusive  nature,  was  merely  cumulative. 

We  are  of  the  opinion  that  the  court  did  not  err  in  sus- 
taining the  demurrer  to  the  complaint. 

Judgment  affirmed. 

FUed  Feb.  5, 1892. 
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FRAm>. — Fahe  Beprtaentaiions  as  to  Fad  in  Public  Record. — Relying  Upon, ' 
— A  false  representation  made  for  a  fraudulent  purpose  may  be  relied 
upon  by  the  person  to  whom  it  is  made,  although  the  representation  is 
of  a  fact  contained  in  a  public  record. 

Same. — Notice  of  Facta  in  Public  Record. — Duly  to  Take. — Persons  are  bound, 
In  the  absencie  of  fraud,  to  take  notice  of  the  facts  exhibited  in  a  pub- 
lic record. 

Subrogation. — Fraudulent  RepreeentalionM  of  Debtora. — Money  Advanced  to 
Pay  offLiena  and  Redeem  from  Sale, — If  a  debtor,  by  fraudulent  represen- 
tations, induces  a  person  to  advance  money  to  pay  off  liens,  redeem  the 
debtor's  property  from  sale,  and  to  release  his  own  judgment,  which  is 
a  lien  on  such  property,  such  person  will  be  subrogated,  as  against  such 
debtor,  to  the  rights  of  the  persons  whose  liens  his  money  went  to  pay. 
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Same. —  VolwiUeer, —  Who  is  Not, — ^A  person  who  adyances  money  to  pay  off 
liens  and  protect  his  own  interests  is  not  a  yolanteer. 

Same. — Keejping  Lien  Alive. — A  lien  will  be  kept  alive  where  equity  re- 
quires it  and  the  parties  intended  that  it  should  not  be  extinguished. 

QAUE.—Subgequent  Lien  Holder, —  When  SubrogaUd  to  Lien  Prior  to  Lien  of 
Thxird  Penon. — Money  paid  by  a  mortgagee,  to  remove  prior  liens,  un- 
der the  belief,  induced  by  fraudulent  representations  of  the  mortgagor, 
that  his  mortgage  would  become  the  senior  lien,  is  entitled  to  be  sub- 
rogated to  the  liens  he  has  tlius  paid  off  as  against  a  person  who  knew 
nothing  of  such  representations,  and  whose  lien  is  prior  to  the  mort- 
gage lien  and  junior  to  the  liens  satisfied. 

Bkdemption. — Day  for  FalHng  on  Sunday. — Where  the  last  day  of  the  re- 
demption year  falls  on  Sunday,  the  land  may  be  redeemed  on  the  fol- 
lowing Monday. 

Same. — CompuUUiortj/of  Time, — In  computing  the  time  within  which  a  re- 
demption from  a  sheriff's  sale  may  be  made^  the  day  of  sale  most  be 
excluded. 

From  the  Perry  Circuit  Court. 

W.  Henninffy  A.  Gilchrist  and  G.  A»  De  Brutery  for  ap- 
pellant. 

0.  If.  Mason  and  8.  K,  Connory  for  appellees. 

Elliott,  C.  J. — The  complaint  of  the  appellee  states 
these  material  facts:  On  the  12th  day  of  May,  1888,  the 
appellee  recovered  judgment  against  John  B.  Friedl  for 
thirteen  hundred  and  seven  dollars^  At  the  time  the  judg- 
ment was  recovered  there  were  several  other  judgments 
against  Friedl  prior  to  that  recovered  by  the  appellee.  One 
of  the  prior  judgments  was  in  &vor  of  John  Kichardt.  On 
this  judgment  an  execution  was  issued,  and  the  real  estate  in 
controversy  sold.  John  T.  Patrick  bought  the  land  from 
the  purchaser  at  the  sale  and  received  a  certificate  from  the 
sheriff.  On  the  22d  day  of  June,  1888,  Friedl  asked  the  appel- 
lee to  assist  him  in  paying  the  lien  acquired  by  Patrick,  and 
falsely  and  fraudulently  represented  to  him  that  his  judg- 
ment and  the  lien  of  Patrick  were  the  only  liens  on  the 
land,  except  a  judgment  in  &vor  of  Sarah  Cooper  and  one 
in  &vor  of  Joshua  H.  Grover.  The  appellee  consented  to 
Vol.  130.— 19 
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advance  the  money  required  to  redeem  the  land  from  the 
sale  made  to  Patrick  on  the  Richardt  judgment,  and  Friedl 
agreed  to  execute  a  mortgage  to  secure  the  appellee.  The 
money  was  advanced  and  the  mortgage  executed.  The  land 
was  redeemed  from  the  sale  made  to  Patrick  on  the  Ricnardt^ 
judgment,  and  Friedl  received  from  the  clerk  a  certificate  of 
redemption.  Relying  upon  the  representations  of  Friedl^ 
the  appellee  entered  satisfaction  of  t'he  judgment  in  his  favor, 
against  Friedl.  He  received  no  consideration  for  such  en- 
try of  satisfaction  except  the  promise,  and  the  mortgage  ex- 
ecuted by  his  debtor.  After  the  entry  of  satisfaction 
the  appellee  learned  that  the  appellant  held  an  unsatisfied 
judgment  against  Friedl,  amounting  to  fifteen  hundred  dol- 
lars. The  appellant  claims  that  he  is  the  holder  of  a  deed 
from  the  sheriff  executed  pursuant  to  a  sale  made  upon  hia 
judgment,  and  that  his  rights  and  interests  are  paramount  to 
those  of  the  appellee.  On  the  10th  day  of  June,  1889,  the 
redemption  was  made  from  the  sale  to  Patrick,  that  day  of 
the  week  being  Monday.  The  judgment  on  which  the  sale 
to  Patrick  was  made  was  rendered  on  the  3d  day  of  May, 
1887 ;  the  Beilefield  judgment  was  rendered  on  the  13th  day 
of  the  same  month  ;  the  appellant's  judgment  was  rendered 
on  the  8th  day  of  Julyf  1887,  and  the  appellee's  judgment 
was  rendered  on  the  12th  day  of  May,  1888. 

It  appears  from  our  synopsis  of  the  complaint  that  the 
lien  of  the  Richardt  judgment  is  the  paramount  one,  and  the 
sale  to  Patrick  the  senior  sale,  so  that  if  the  appellee  suc- 
ceeded to  the  rights  of  Patrick  he  has  a  senior  lien ;  and  if 
he  has  such  a  lien  the  rights  of  the  appellant  ought,  in  equity 
and  good  conscience,  to  yield  to  his  senior  lien.  If  the  equities 
of  the  appellee  are  strong  enough  to  entitle  him  to  subroga- 
tion as  against  the  appellant,  equity  will  decree  subrogation 
and  remove  all  obstacles  to  its  effective  operation. 

If  the  question  were  confined  to  Friedl,  the  judgment 
debtor,  and  the  appellee,  the  case  would  be  entirely  free  from 
diflSculty.     There  can  be  no  doubt  that  the  representations 
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of  Friedl  were  fraudulent,  nor  can  there  be  ai^  doubt  that 
the  appellee  had  a  right  to  rely  on  them.  It  is  established 
law  that  a  false  representation  made  for  a  fraudulent  purpose 
may  be  -  relied  upon  by  the  party  to  whom  it  is  made,  al- 
though the  representation  is  of  a  fact  contained  in  a  public 
record.  Campbell  v.  Frankem,  65  Ind.  591 ;  Dodge  v.  PopCy 
93  Ind.  480  (48G) ;  LedbeUer  v.  Davis,  121  Ind.  119;  Fisher 
V.  TuUer,  122  Ind.  31  (34);  Bristol  v.  Braidwood,  28  Mich. 
191. 

If  the  appellee  and  the  judgment  debtor  were  here  the 
only  litigants,  we  should  not  have  the  slightest  hesitation  in 
adjudging  that  as  the  false  representations  of  the  debtor  in- 
duced the  appellee  to  advance  the  money,  pay  the  liens,  re- 
deem the  property  and  satisfy  his  own  judgment,  the  latter 
is  entitled  to  subrogation  to  the  rights  of  the  persons  whose 
liens  his  money  went  to  pay.  Shaituck  v.  Cox^  128  Ind.  293 ; 
Lowrey  v.  Byers,  80  Ind.  443.  What  fraud  creates,  equity 
will  destroy  ;  and  as  the  fraud  of  the  debtor  is  the  only  ob- 
stacle that  bars  the  appellee's  way  to  a  complete  right  un- 
der his  mortgage  equity  would  destroy  that  obstacle,  if  the 
author  of  the  fraud  were  the  only  person  interested.  But 
the  appellant  is  an  interested  party,  and  he  is  not  connected 
with  the  fraud  of  the  judgment  debtor.  It  is  because  his  in- 
terests are  involved,  and  not  because  those  of  the  debtor  are 
affected,  that  the  case  is  one  of  some  difficulty. 

The  appellant  possessed  rights  under  his  judgment,  and 
of  those  rights  the  appellee  was  chargeable  with  notice. 
Parties  are  bound,  in  the  absence  of  fraud,  to  take  notice  of 
the  facts  exhibited  in  a  public  record.  Taylor  v.  Morgan^  86 
Ind.  295  ;  Caley  v.  Morgan,  114  Ind.  350.  We  must,  there- 
fore, consider  and  decide  this  case  upon  the  theory  that  the 
appellee  had  notice  of  the  rights  of  the  appellant,  in  so  far 
as  they  were  disclosed  by  the  record. 

The  rights  of  the  appellant  under  his  judgment  were  sub- 
'ordinate  to  those  of  the  holder  of  the  Patrick  claim,  so  that 
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if  the  appelU^e  is  subrogated  to  the  rights  of  Patrick,  he  neces- 
sarily possesses  the  senior  right.  We  think  he  is  subrogated 
•to  those  rights.  He  was  in  no  sense  a  volunteer,  for  he  had 
his  own  judgment^  which  gave  him  an  interest  he  had  a  right 
to  protect,  and,  moreover,  lie  advanced  money  to  pay  off  liens 
upon  the  faith  of  the  debtor^s  representations.  The  money 
he  advanced  was  used  to  pay  off  liens,  and  it  was  their  pay- 
ment that  lets  in  the  lieu  of  the  appellant,  if  it  can>come  in 
at  all.  If  the  sale  on  the  Richardt  judgment  had  not  been 
vacated,  it  would  have  completely  cut  off  all  junior  liens. 
It  is  clear  that  there  was  a  right  to  pay  subsisting  liens,  that 
the  appellee  believed  that  he  was  protecting  his  own  interests 
by  paying  them,  and  that  there  was  no  intention  on  his  part 
to  extingui3h  any  prior  lien,  so  as  to  let  in  junior  liens 
such  as  that  of  the  appellant.  If  the  prior  lien  is  not  ex- 
tinguished, it  exists  in  some  person ;  and  that  person  must  be 
the  appellee,  for  he  advanced  the  money  which  paid  it,  but 
he  did  not  advance  it  to  extinguish  the  lien.  On  the  con- 
trary, he  advanced  the  money  with  the  intention  of  protect- 
ing an  interest  that  he  had  a  right  to  protect,  and  his  equities 
are  superior  to  those  of  the  appellant.  He  does  not  displace 
or  crowd  out  the  lien  of  the  appellant,  for  he  can  only  secure 
the  senior  lien  by  his  right  of  subrogation  to  the  lien  of 
Patrick,  which  is  the  paramount  one.  His  own  judgment 
does  not  mount  above  that  of  the  appellant.  It  is  a  familiar 
principle  of  equity  jurisprudence  that  a  lien  will  be  kept 
alive  where  equity  requires  it,  and  the  parties  intended  that 
it  should  not  be  extinguished.  Troost  v.  Davis,  31  Ind.  34 ; 
Sanlon  v.  Doherty,  109  Ind.  37;  Strohm  v.  Good,  113  Ind. 
93;  Ehtony.  (7a«^or,  101  Ind;426  (51  Am.  Rep.  751);  -Hew- 
iti  V.  Powers,  84  Ind.  295  ;  Smilh  v.  Ostermeyer,  68  Ind.  432 ; 
Howe  V.  Woodruff,  12  Ind.  214. 

The  doctrine  of  subrogation  is  applicable  here,  notwith- 
standiog  the  fact  that  the  rights  of  a  third  person  have  in- 
tervened. Here  the  third  person  has  in  no  respect  changed 
position ;  he  has  done  nothing  upon  the  faith  of  the  acts 
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performed  by  the  party  who  invokes  the  doctrine  of  subro- 
gation. He  holds  the  same  debt  and  the  same  security  that 
he  held  before  the  appellee  acted  in  the  matter.  'His  claim 
is  that  he  occupies  a  better  position  than  he  would  have  done 
had  there  been  no  redemption  from  the  Patrick  sale.  He 
asks  to  profit  by  the  acts  of  another  who  believed  that  he 
was  protecting  his  own  interests  and  preventing  the  sacrifice 
of  property  by  advancing  money  to  his  embarrassed  debtor. 
Clearly,  the  right  of  subrogation  existed  as  against  the 
debtor,  and  the  position  of  the  appellant,  although  he  is  a 
third  person,  is  not  such  as  to  defeat  the  right.  Payne  v. 
Hathaway y  3  Vt.  212.  The  money  was  paid  by  the  lappel- 
lee  under  the  belief  that  his  mortgage  became  the  senior 
lien,  and  he  is  entitled  to  seize  whatever  liens  he  paid  that 
will  protect  him  from  the  claims  of  persons  whose  liens  are 
junior  to  those  he  paid.  Sidener  v.  Pavey,  77  Ind.  241 ; 
Johnson  v.  Barretty  117  Ind.  551 ;  Morrow  v.  United  States^ 
etc.,  Co.,  96  Ind.  21 ;  Bodkin  v.  Merity  102  Ind.  293 ;  Wedss 
v.  Guerineau,  109  Ind.  438  p  Cockrum  v.  Westy  122  Ind.  372  ; 
Ervnn  v.  Acker,  126  Ind.  133.  The  appellee  did  not,  there- 
fore, redeem  simply  as  a  judgment  creditor  or  mortgagee, 
but  in  the  capacity  of  owner;  for  the  advancement  of  the 
money  to  the  owner  for  that  specific  purpose,  and  the  use 
of  it  for  that  purpose  by  him,  entitle  the  appellee  to  full 
subrogation  to  his  rights.  But,  having  redeemed,  all  his 
rights  as  a  lien-holder  attach,  and  may  be  enforced.  The  re- 
demption, it  is  true,  was  directly  made  by  the  judgment 
debtor,  but  it  was  made  with  the  money  advanced  to  him 
by  the  appellee  for  that  purpose,  and  one  of  the  principal 
reasons  for  advancing  the  money  was  to  give  seniority  to  the 
appellee's  mortgage,  so  that  the  redemption  enured  to  the 
benefit  of  the  appellee.  The  authorities  to  which  we  have 
referred  sustain  this  conclusion,  and  it  is  sustained  by  other 
decisions.  It  is  sustained  by  the  cases  which  hold  that 
where  money  is  loaned  to  an  infant,  and  he  uses  it  in  buying 
necessaries,  the  lender  is  subrogated   to  the  rights  of  the 
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seller  of  these  articles.  Price  v.  Sanders,  60  Ind.  310; 
Conn  V.  Cobum^  7  N.  H.  368.  It  is  sustained  by  the  cases 
which  hold  that  where  a  party  is  compelled  to  pay  a  bond 
executed  by  an  officer,  he  is  subrogated  to  the  rights  of  the 
state  or  nation  to  whom  the  bond  was  executed.  Hunter 
V.  United  States,  5  Pet.  173;  Robertson  v.  Trigg^  32  Gratt. 
76.  It  is  sustained  by  the  many  cases  which  hold  that  where 
one  pays  off  a  senior  mortgage  upon  a  representation  of  the 
mortgagor  that  it  is  the  only  lien  on  the  land,  he  is  entitled 
to  subrogation  to  the  rights  of  the  mortgagee.  Sidener  v. 
Pavejjy  supra,  and  aut}iorities  cited. 

The  complaint  states  facts  entitling  the  plaintiff  to  some 
relief,  and  such  a  complaint  is  good  against  a  demurrer,  so 
that  we  need  not  inquire  whether  it  does  or  does  not  entitle 
the  appellee  to  all  the  relief  prayed.  Bayless  v.  Olenn,  72 
Ind.  6. 

Counsel  on  both  sides  assume  that  the  question  as  to  the  cor* 
rectness  of  the  ruling  denying  a  new  trial  is  before  us,  and 
we  shall  so  treat  it,  although  it  very  clearly  appears  from  the 
assignment  of  errors  that  no  such  question  is  presented. 

The  only  point  that  we  need  give  attention  in  considering 
the  ruling  denying  the  motion  for  a  new  trial,  is  that  made 
by  appellant's  counsel  as  to  the  rule  for  computing  the  time 
for  redemption.  Their  contention  is  that  as  the  sale  was 
made  on  the  9th  day  of  June,  1888,  and  the  money  was  paid 
to  the  clerk  and  a  right  to  redeem  asserted  on  the  10th  day 
of  June,  1889,  the  attempt  was  ineffective.  As  the  9th  day 
of  June,  1889,  fell  on  Sunday,  the  redemption  was  well  made 
on  the  Monday  following,  provided  a  redemption  on  Sunday, 
the  9th,  would  have  been  effective.  Where  the  last  day  for 
redemption  is  Sunday,  it  may  be  made  on  the  next  day. 
Section  1280,  R.  S.  1881;  Hogue  v.  Mcaintock,76  Ind.  205. 

It  is  contended,  however,  that  the  year  for  redemption 
expired  on  the  8th  day  of  June,  1889,  and  that  a  redemption 
on  the  9th  dav  of  that  month  would  not  have  been  sufficient. 
We  think  it  clear  that  the  statutory  rule  for  the  computa- 
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tion  of  time  governs  the  case^  and  under  that  rule  the  day 
of  the  sale  must  be  excluded.  Our  decisiotis  have  applied 
the  rule  to  all  cases  affecting  matters  of  statutory  procedure. 
State, exrel.,  v.'Thorn,  28  Ind.  306;  Totoell  v.  HoUweg,  81  Ind. 
154 ;  English  v.  Diokey,  128  Ind.  174.  The  decision  in  Liggett 
V.  Firestone,  96  Ind.  260^  was  not  directed  to-  the  question 
of  the  rule  for  the  computation  of  time;  the  only  question 
there  decided  was  tiiat  the  year  for  redemption  did  not  be- 
gin to  run  until  the  payment  of  the  bid  by  the  purchaser  at 
the  sheriff's  sale.  What  was  there  said  is  to  be  understood 
as  addressed  to  the  question  there  under  investigation^  and, 
thus  understood,  it  does  aot  affect  the  question  here  under 
consideration. 

Judgment  affirmed. 
Filed  Feb.  i,  1892. 


No.  15,631. 

HiBE  V.  Eniseley  et  al. 

HzoHWAT. — Damages  Reduced  by  Ben^s  Reeeitfed  by  Opening. — In  estimat- 
ing the  damages  which  a  land-owner  will  sustain  by  reason  of  estab- 
Ibhlng  a  highway  over  his  land,  the  benefit  he  will  receive  most  also  be 
considered. 

Same. — Pay  for  Fences  Already  Erected. — If  the  proposed  highway  will  not 
require  any  additional  fences,  but  will  only  require  those  already  con- 
structed to  be  removed,  the  land-owner  is  not  entitled  to  paj  for  such 
fences,  but  only  for  the  cost  of  removing  them. 

Saur.^  Appropriation  of  Fences, — ^There  can  be  no  appropriation  of  fences 
in  the  way  of  a  proposed  highway. 

8ahb. — Damages, — Opinions  of  Witnessu. — The  opinions  of  witnesses  tend- 
ing to  prove  the  market  value  of  land,  through  which  a  proposed  high- 
way will  run,  without  such  highway,  and  its  market  value  with  the 
^ighway  established  and  opened,  may  1)6  given  in  evidence. 

Sahe. — Opinion. —  What  is  not — A  question  whether  or  not  the  opening  of 
the  highway  will  be  a  convenience  to  the  land  of  the  person  asking 
damages,  and  to  persons  residing  on  it,  so  far  as  travel  in  a  certain  di* 
rection  is  concerned,  does  not  call  for  an  opinion,  but  for  a  fact. 
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Sahe.— Optnton  of  ITtUness  Whdhar  Bigkwa^  W<ml4  Affed  Marka  Value  cf 
Land  of  Feraon  Asking  Damages.— Yfhea  a  witness  has  testified  that  he  is 
acquainted  with  the  market  value  of  land  in  the  neighborhood  of  the 
proposed  highway,  and  that  such  highway  would  affect  the  market 
value  of  the  land  over  which  it  was  to  be  located  an^  opened,  he  may 
then  give  his  opinion  whether  or  not  it  would  affect  the  market  valn» 
of  the  land  of  the  person  asking  damages. 

Fro  11(1  the  Marshall  Circuit  Court. 

0.  M.  Pachird  and  C.  P.  Drummond,  for  appellant. 

S.  Parker,  J.  D.  Ghaplin  aud  A.  G.  Gapron,  for  appell^s* 

Coffey,  J. — The  appellees  filed  a  petition  before  the  board 
of  commissioners  of  Marshall  county  to  lay  oUt  and  estab- 
lish a  public  highway.  The  appellant  filed  a  remonstrance^ 
in  which  he  claimed  damages  on  the  ground  that  such  pro* 
posed  highway  would  run  through  his  farm,  and,  if  estab* 
lished,  would  greatly  damage  him.  His  claim  for  damages 
being  denied  before  the  board  of  cotamissioners,  he  appealed 
to  the  circuit  court,  wh)sre  the  cau^e  was  tried  by  }  jury,  re» 
suiting  in  a  verdict  and  judgment  in  favor  of  the  appellant 
for  one  dollar. 

He  appeals  to  this  court,  and  assigns,  as  error,  the  ruling 
of  the  circuit  court  in  denying  him  a  new  trial.       ^ 

It  is  first  insisted  that  the  jury  erred  in  its  assessment  of 
the  appellant's  damages,  the  amount  assessed  being  too 
small. 

It  is  insisted  by  the  appellant  that,  under  the  evidence  in- 
troduced by  the  appellees,  he  was  entitled  to  recover  at  least 
ninety-two  dollars  and  fifty  cents  damages,  the  same  consist- 
ing of  the  value  of  the  laud  taken  for  the  highway,  fencing 
the  highway  through  his  farm  when  opened,  and  removing 
existing  fences;  from  which  should  be  deducted  the  cost  of* 
constructing  ditches  on  either  side  of  the  highway,  which 
would  drain  the  land. 

If  there  was  no  other  element  to  be  considered  in  ascer- 
taining the  appellant's  damages  than  those  mentioned  above, 
there  would  be  much  plausibility  in  this  contention ;  but  it 
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is  too  firmly  settled  now  to  admit  of  dispute^  that,  in  estima- 
ting the  damages  which  one  may  sustain  by  reason  of  estab- 
lishing a  highway  over  his  land^  the  benefit  he  will  receive 
is  also  to  bd  considered.  Yost  v.  Conroy,  92  Ind.  464 ; 
Watson  V.  Orowsore,  93  Ind.  220;  Hagamany.  Moore,  84 
Ind.  496. 

The  appellant  is  in  error  in  his  claim  that  there  is  no  evi- 
dence in  the  record  to  be  considered  in  connection  with  the 
estimate  above  mentioned,  for  there  is  evidence  from  which 
the  jury  could  have  inferred,  legitimately!  that  the  benefits 
equaled  the  damages.  From  the  evidence  in  the  record,  as  it 
comes  to  us,  we  can  not  say  that  the  jury  erred  in  the  assess- 
ment of  the  damages. 

It  is  next  contended  that  the  court  erred  in  giving  to  the 
jury  the  following  instruction  :  , 

'^  The  court  instructs  yon,  if  you  find  from  the  evidence^ 
taking  into  consideration  all  the  facts  and  circumstances  sur- 
rounding the  case,  thiit  the  construction  of  the  proposed 
highway  will  necessitate  the  building  of  extra  fence  by  the 
remonstrant,  Lawson  Hire,  you  may  take  the  cost  of  the 
construction  of  such  fence  into  consideration  as  an  element 
of  damages.  But  if  you  find  that  the  remonstrator  has  now 
a  line  of  fence,  if  any,  on  the  line  of  the  proposed  highway, 
he  is  entitled  in  his  assessment  of  his  damages  as  to  that  line 
of  fence  to  the  cost  only  of  removing  the  same  on  and  to 
the  line  of  said  road,  and  not  to  the  value  of  the  material, 
if  any,  now  on  the  line  of  said  highway." 

If  we  understand  the  position  of  counsel,  as  it  is  expressed 
in  the  brief,  it  is,  that  the  appellant  was  entitled  to  the  cost 
of  a  fence  regardless  of  the  fact  that  the  fence  was,  by  acci- 
dent, near  the  line  of  the  road,  and  that  for  this  reason  this 
instruction  was  erroneous,  as  was  also  the  admission  of  evi- 
dence tending  to  prove  the  cost  of  removing  the  same. 

The  evidence  shows  that  the  proposed  highway  cuts 
through  the  appellant's  farm  from  east  to  west,  so  as  to 
leave  a  sixty-acre  tract  one  hundred  and  twenty  rods  oast 
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aod  west  bv  eighty  rods  north  and  south,  to  the  north  of  the 
proposed  highway.  There  is  a  fence,  composed  partly  of 
rails  and  partly  of  wire,  running  the  entire  one  hundred  and 
twenty  rods  directly  on  the  line  of  the  proposed  road.  It 
will  be  necessary,  when  the  road  is  opened,  to  maintain  a 
fence  on  each  side  of  it  in  order  to  utilize  the  farm.  This 
instruction  was  given  with  reference  to  these  facts,  and  we 
think  announces  the  correct  rule  by  which  the  appellant's 
damages,  with  reference  to  this  fence,  should  be  measured. 
By  this  rule  the  appellant  would  be  fully  compensated  for 
his  loss.  The  public  does  not  appropriate  the  material  of 
which  the  existing  fence  is  composed,  but  appropriates  an 
easement  only  over  the  land.  The  appropriation  of  this 
easement  is  one  element  of  damages,  and  the  removal  of  the 
fence  is  another.  If  the  appellant  is  fully  paid  for  taking 
down  the  fence  and  erecting  it  upon  the  line  of  the  road, 
where  a  fence  must  necessarily  be  placed,  what  more  can  he 
claim  ?  To  pay  him  for  the  fence  a^  it  stands  would  be  to 
pay  him  for  that  which  the  public  does  not  appropriate,  and 
he  would  then  possess  both  its  value  and  the  property.  It 
is  true  he  could  remove  the  fence,  if  he  desired  to  do  so,  to 
some  other  place,  but  there  is  nothing  to  show  that  removing 
it  to  some  other  part  of  the  farm  was  rendered  necessary  by 
the  location  of  the  highway,  and  the  petitioners  are  not  lia- 
ble for  the  cost  of  such  removal.  As  the  location  of  the 
highway  rendered  it  necessary  to  remove  the  fence  from  its 
present  location  and  to  rebuild  it  on  the  line  of  the  road,' those 
who  brought  about  this  necessity  are  liable  for  the  cost  of 
such  removal  and  rebuilding,  and  nothing  more. 

Some  evidence,  of  an  objectionable  character,  consisting 
of  the  opinions  of  witness  as  to  the  difference  in  value  of 
the  appellant's  farm  with  the  proposed  road  and  its  value 
without  it,  was  admitted,  but  this  evidence,  on  motion  of  the 
appellant,  was  struck  out.  It  is  now  urged  that  the  language 
of  the  court  in  striking  out  this  evidence  was  not  sufficiently 
specific,  but  there  was  no  effort  on  the  part  of  the  appellant 
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to  have  it  made  more  specific.  It  was  sufficieutly  broad  to 
include  all  the  obj^ctiouable  evideuce,  and  no  doubt  the  court 
would  have  made  it  as  specific  as  desired  had  it  been  asked 
to  do  so. 

The  opinions  of  witnesses  tending  to  prove  the  market 
value  of  the  appellant's  land  without  the  highway,  and  its 
nlarket  value  with  the  highway  established  and  opened,  was 
admissible,  and  should  not  have  been  struck  out.  ^ 

The  case  of  Hagaman  v.  Moore,  supra,  which  announces 
a  contrary  doctrine,  was  disapproved  in  the  case  of  Yost  v. 
Qmroy,  supra. 

Finally,  it  is  urged  that  the  court  erred  in  permitting  a' 
witness  to  answer  the  following  questions : 

"  You  may  state  if  the  opening  of  this  road — Is  the  open- 
ing up  of  this  road  a  convenience  to  Lawson  Hire's  land,  so 
far  as  travel  to  the  west  is  concerned,— to  persons  residing 
on  Hire's  land  ? '' 

"  Yes,  sir,  it  is." 

^^  Would  the  opening  up  of  this  road  make  a  difference  ia 
the  market  value  of  Lawson  Hire's  land  ?  " 

"  I  think  it  would." 

The  objection  to  each  of  these  questions,  stated  to  the 
court,  was  that  it  called  for  the  opinion  of  the  witness  upon 
the  question  of  benefits,  and  that  it  was  for  the  jury  to  de- 
termine what  benefits  and  damages  would  be  occasioned  by 
opening  the  proposed  highway. 

The  witness  testified  that  he  was  acquainted  with  the 
market  value  of  land  in  the  neighborhood  of  the  appellant's 
farm. 

Without  regard  to  other  objections  that  might  be  urged 
against  these  questions,  it  certainly  can  not  be  said  of  the 
first  that  it  calls  for  an  opinion  as  to  the  benefits  and  dam- 
ages that  will  accrue  to  appellant's  land  by  reason  of  open- 
ing the  proposed  highway.  It  relates  to  a  question  of  fact, 
namely,  as  to  whether  the  highway  when  opened  will  be  con- 
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venient  to  persons  residing  on  the  appellant's  land,  when 
they  desire  to  travel  west. 

The  second  question  does  call  for  an  opinion,  but  it  is 
upon  a  preliminary  matter.  As  to  how  the  road  affected  the 
market  value  of  the  land,  whether  it  increased  or  diminished 
its  market  value,  does  not  appear.  Having  testified  that  he 
was  acquainted  with  the  market  value  of  laud  in  this  neigh- 
borhood, and  that  the  proposed  highway  affected  the  market 
value  of 'the  land  over  which  it  was  to  be  located  and  opened, 
the  witness  had  shown  that  he  possessed  such  knowledge  as 
would  enable  him  to  give  an  intelligent  answer  to  one  of  the 
vital  questions  in  the  case — that  is  the  market  value  of  the 
land  without  the  highway  and  its  market  value  with  the  high- 
way located  and  oi)ened  upon  it. 

We  do  not  think  the  court  erred  in  permitting  the  witness 
to  answer  these  questions. 

Judgment  affirmed. 

Filed  Feb.  4, 1892. 


No.  15,011. 

The  Ohio  and  Mississippi  Railway  Company  v.  Buck. 

Evidence. —  Weight  cf  Pbidtive  and  Negative  Testimony^^Lutrudum, — It  is 
not  proper  to  instruct  a  jary  thej  should  give  greater  weight  to  a  pos- 
itive statement  of  a  witness  than  to  a  negative  statement  of  another 
witness. 

Instboctions. — Refusal — Record  Must  Show  no  Other  Instruction  Qioen  on 
the  Subject. — In  order  to  show  error  committed  in  refusing  an  instruction, 
the  record  must  show  that  no  other  instruction  was  given  on  the  subject 
of  the  one  requested. 

From  the  Knox  Circuit  Court. 

W.  H.  De  Wolf,  E.  H.  De  Wolf,  W.  M.  Ramsey,  L.  Max- 
well  and  B.  Ramsey,  for  appellant. 

W.  A.  Oullop,  C.  £.  Kessinger,  IF.  F.  Totonsend  and  J,  TTiZ- 
helm,  for  appellee. 
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Olds,  J. — This  is  an  action  for  personal  injuries  sustained 
at  a  railway  crossing  in  the  city  of  Vincennes,  in  Knox 
county,  Indiana.  Issues  were  joined,  and  a  trial  had  re- 
sulting in  a  verdict  and  judgment  in  favor  of  the  appellee 
for  $4,000.  Appellant  filed  a  motion  for  new  trial,  which 
was  overruled  and  exceptions  reserved. 

Errors  are  assigned,  first,  that  tiie  court  erred  in  over- 
ruling appellant's  motion  to  strike  out  parts  of  appellee's 
complaint,  and,  second,  that  the  court  erred  in  overruling 
appellant's  motion  for  new  trial. 

The  question  of  appellant's  negligence,  and  of  the  appel- 
lee's contributory  negligence,  is  discussed  in  detail  and  at 
length. 

We  have  read  the  evidence,  and  have  no  doubt  of  the 
fact  that  there  was  evidence  to  support  a  finding  that  the  ap- 
pellant was  negligent,  and  that  the  appellee  was  free  from 
contributory  negligence.  That  there  may  have  been  a  pre- 
ponderance of  the  evidence  to  the  contrary,  or  that  the  jury 
might,  upon  some  basis  of  reasoning,  reached  a  different 
conclusion,  can  make  no  difference,  for  if  there  is  evidence 
fairly  tending  to  support  the  verdict  it  must  stand.  There 
was  evidence  to  show  that  at  the  point  of  the  injury  the  rail-, 
road  track  of  the  appellant  crossed  a  street  in  the  city  of 
Vincenues;  that  there  was  a  side-track  south  of  the  main 
track,  from  which  direction  appellee  approached  the  cross- 
ing. There  were  a  number  of  freight  or  box  cars  standing 
on  the  switch  south  of  the  main  track,  some  on  either  side 
of  the  street,  and  they  obstructed  the  view  of  the  appellee  as 
he  approached  the  crossing. 

There  was  a  city  ordinance  prohibiting  the  running  of 
trains  at  a  speed  in  excess  of  five  miles  an  hour,  and  prohib- 
iting the  sounding  of  the  whistle.  There  was  evidence  tend- 
ing to  prove  that  the  train  which  ran  against  the  appellee 
was  at  the  time  running  in  excess  of  five  miles  an  hour, — the 
evidence  of  some  tending  to  show  that  the  train  was  running 
at  the  rate  of  ten  miles  an  hour, — and  that  employees  in 
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charge  of  it  did  not  ring  the  bell  or  give  any  other  signaL 
It  is  contended  by  counsel  for  appellant  that  this  ordinance 
is  invalid  for  certain  reasons^  but  whether  it  is  valid  or  not 
can  make  no  difference,  for,  if  not  valid,  the  appellant  was 
bound  to  give  the  statutory  signals,  and  there  was  evidence 
from  which  the  jury  may  have  well  found  that  such  signals 
were  not  given.  There  was  evidence  fully  justifying  the 
jury  in  finding  that  appellant  was  guilty  of  negligence. 

It  is  earnestly  contended  that  the  evidence  fails  to  show 
that  the  appellee  was  not  guilty  of  contributory  negligence; 
that  it  appears  that  he  did  not  use  due  caution  in  approach* 
ing  the  crossing  and  entering  upon  the  track.  The  appellee 
testifies  that  he  stopped  his  team  and  looked  and  listened  for 
a  train  at  a  point  which  he  fixes  at  sixty  to  eighty  feet  from 
the  track.  Other  witnesses  differ  from  him  to  some  extent 
as  to  the  distance  from  the  railroad  track  when  he  stopped. 
He  says  he  could  not  see  or  hear  any  train ;  that  he  immedi- 
ately started  on  and  continued  to  look  to  the  right  and  to 
the  left  for  a  train,  and  to  listen  for  one ;  that  he  did  not  see 
or  hear  an  approaching  train  until  his  horses  were  going  up- 
on the  main  track  and  he  passed  the  end  of  the  freight  car, — 
then  he  saw  the  train ;  that  the  quickest  way  off  the  tracks 
and  to  avoid  danger  at  that  time,  was  to  cross  the  track, 
which  he  attempted  to  do  as  quickly  as  possible,  using  the 
whip  he  held  in  his  hand  upon  his  horses ;  that  when  he  first 
saw  the  train  he  thought  it  was  thirty  to  sixty  feet  from 
him,  and  not  near  enough  to  strike  him,  but  it  did.  He  tes- 
tifies that  his  hearing  and  eyesight  are  both  good ;  he  was 
driving  in  a  two-horse  wagon ;  that  the  freight  cars  standing 
upon  the  track  obstructed  his  view,  and  prevented  his  seeing 
the*  approaching  train. 

Other  witnesses  testify  that  the  cars  standing  on  the  track 
obstructed  the  view  and  prevented  the  seeing  of  an  approach- 
ing train,  and  that  no  signals  were  given,  and  the  train  was 
running  at  more  than  five  miles  an  hour. 

There  is  some  evidence  contradicting  some  of  the  state- 
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ments  of  the  appellee  and  of  his  witness^  and  tending  to 
show  that  at  the  point  where  appellee  stopped  to  look  and  to 
listen  his  view  was  obstructed  by  a  building,  and  that  he 
might  have  seen  the  approaching  train  if  he  had  stopped  at 
another  point,  and  that  he  could  have  heard  it  if  he  had 
listened. 

There  is  also  a  di£ference  in  the  testimony  of  the  witnesses 
as  to  the  space  between  the  cars  standing  on  the  side-track 
where  they  separated  at  the  street,  and  it  is  contended  by  ap- 
pellant that  the  space  was  so  great  that  if  appellee  had  looked 
as  he  was  approaching  he  could  have  seen  past  the  end  of  the 
ear  along  the  main  track,  and  have  seen  the  approaching 
trains  in  time  to  have  avoided  a  collision ;  but  these  facts^ 
being  disputed,  were  for  the  jury  to  determine  from  all  the 
evidence,  and  having  arrived  at  a  conclusion,  and  there  be- 
ing evidence  to  sustain  it,  we  can  not  set  their  verdict  aside* 

It  is  urged  that  the  verdict  is  excessive.  We  do  not  think 
so.  The  evidence  shows  the  injuries  to  be  of  a  very  sub- 
stantial character,  from  which  the  appellee  has  suffered  a 
great  deal,  and  from  which  he  has  not  recovered,  and  prob- 
ably never  will  permanently  recover.  The  damages  assessed 
are  not  excessive. 

It  is  contended  that  the  court  erred  in  overruling  a  motion 
to  strike  out  parts  of  the  complaint,  and  in  giving  and  refus- 
ing certain  instructions,  but  most  of  these  alleged  errors, 
however,  are  waived  on  account  of  a  failure  to  discuss  them. 
We  have  examined  the  instructions,  and  do  not  deem  it  neces- 
sary to  set  any  of  them  out  in  the  opinion.  It  is  contended 
that  the  court  erred  in  giving  the  third  instruction,  for 
the  reason  that  it  improperly  defined  the  relative  rights  of 
railroads  and  travellers  at  highway  crossings.  This  is  not 
such  a  discussion  of  the  alleged  error  as*  entitles  the  question 
to  any  consideration  by  the  court.  We  have  examined  the 
instruction  and  do  not  regard  it  erroneous. 

It  is  said  that  the  fifth  instruction  is  erroneous,  for  the  rea- 
son that  it  tells  the  jury  that  the  appellant  must  exercise  a 
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"  high  degree  of  care."  And  that  the  court  erred  elsewhere 
iu  that  paragraph  of  instruction  in  defining  the  measure  of 
care  required  of  defendant. 

The  instruction  does  state  that  the  appellant,  under  the 
circumstances,  was  required  in  the  running  of  its  train  to 
exercise  a  "  high  degree  of  care  and  diligence  in  doing  so/' 
but  in  the  same  instruction,  and  as  explanatory  of  these 
words,  the  court  tells  the  jury  what  amount  of  diligence  and 
caution  the  appellant  was  required  to  exercise,  giving  a 
proper  explanation  as*  to  what  were  the  duties  of  the  appel- 
lant in  that  behalf,  and  the  jury  were  not  misled  by  the 
words  "  high  degree  of  care,"  even  if  the  use  of  such  words 
was  technically  erroneous. 

There  was  no  error  in  overruling  appellant's  motion  to 
strike  out  parts  of  the  complaint.  The  ordinance  pleaded 
differs  from  the  criminal  statute  of  the  State,  and  was  prop- 
erly pleaded. 

We  have  examined  the  instructions  offered  by' the  appel- 
lant and  refused  by  the  court.  There  was  no  error  in  the 
refusal  by  the  court  to  give  them.  For  aught  that  appears, 
there  may  have  been  other  like  .instructions  given  (Stewart 
V.  State,  111  lud.  554) ;  but  the  instructions  are  erroneous, 
and  were  not  proper  to  have  been  given. 

The  tenth  instruction  is  to  the  effect  that  the  jury  should 
give  greater  weight  to  a  positive  statement  of  a  witness  than 
to  a  negative  statement  of  another  witness,  is  erroneous  and 
was  not  proper  to  have  been  given.  It  may  be  true,  in 
fact,  that,  under  some  circumstances,  greater  weight  should 
be  given  to  the  positive  statement  of  one  witness  than  to 
the  negative  statement  of  another,  but  it  depends  upon  the 
circumstances,  and  is  not  true  as  an  abstract  proposition  of 
law,  and  is  not  a  proper  matter  upon  which  to  instruct  a 
jury. 

There  is  no  error  in  the  record. 

Judgment  affirmed,  with  costs. 

Filed  Feb.  6, 1892. 
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"Power  ov  Attorney. —  When  Mud  be  Beoorded,— The  statute  requiring 
a  power  of  attorney  to  be  recorded  does  not  apply  to  a  power  to  assign         140  206 
judgments.  ISO  305 

JuDOKENT. — Purchaser  of  Encumbered  land  Paying. — IVesemn^  Lien  of, —  -    — -i 

Where  a  purchaser  of  land  pays  off  a  judgment  for  which  he  is  not 
liable,  with  a  manifested  intention  to  keep  the  lien  alive,  equity  will 
pieserre  it  for  his  protection  and  for  equitable  purposes. 

8ams. — Merger  of  Lien. — Where  the  owner  of  land  purchases  a  judgment 
which  is  a  lien  on  the  land,  and  takes  an  assignment  of  it,  the  lien  is 
merged  in  the  fee. 

Sams. — PurchaMr  cf  Property  from  D^endani  Paying  off  Judgment. — Keeping 
Lien  Alive. — The  doctrine  of  merger  will  not  be  applied  as  against  a 
party  not  liable  for  a  debt  who  pays  it  off  to  protect  property  acquired 
from  the  person  primarily  liable. 

Same. — Merger, — Fk-aud, — Merger  is  neyer  prevented  when  fraud  or  wrong 
would  result  if  it  were  defeated. 

Same. — Levy. — SaLirfaction. — A  levy  is  a  satufaction  of  the  judgment  to 
the  extent  of  the  value  of  the  property  levied  upon.  4 

Sheiuff's  Sale. — Land  remaining  in  the  possession  of  a  debtor  must  be 
sold  before  resort  can  be  had  to  land  he  has  sold  and  upon  which  a 
judgment  against  him  is  a  lien ;  and  the  purchaser,  by  a  timely  appli- 
cation to  a  court  of  equity,  may  compel  the  sheriff  to  first  resort  to  the 
lands  still  retained  by  such  debtor. 

Same. — Bid  by  Judgment  Plaintiff. — Paying  Amount  of  Bid, — Where  a  judg- 
ment plaintiff  bids  in  the  land  sold,  his  receipt  to  the,  sheriff  for  the 
amount  of  his  bid,  when  it  does  not  exceeil  the  amount  due  him  on  tlU 
execution,  is  a  sufficient  payment  of  such  bid. 

Same. — Sale  on  Saivufied  Judgment, — A  sale  on  a  satisfied  judgment  is  void. 

Same. — Notice  of  Irregularities. — Bona  Fide  Purchaser, — A  judgment  plain- 
tiff purchasing  at  his  own  sale  is  chargeable  with  notice  of  all  irregu- 
larities.    He  is  not  a  bona  fide  purchaser.  , 

Same. — Extinguishment  of  Judgment  by  Sale, — The  sale  of  land  and  the  pay- 
ment of  the  bid,  when  it  is  sufficient  to  satisfy  the  amount  due  and 
costs,  is  an  extinguishment  of  the  judgment. 

Same. — Irregular  Sale. — Collateral  AUaek. — A  mere  irregular  sale  can  not 
be  collaterally  attacked. 

From  the  Wabash  Circuit  Court. 

B.  F.  Ibachj  B.  M.  Cobb  and  C  W.  WaJtkinB^  for  appellant. 

J.  B.  Kenner  and  U,  S.  Leahj  for  appellees. 
Vol.  130.— 20 
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Elliott^  C.  J. — ^The  appellant  alleges  in  his  complaint 
that  on  the  16th  day  of  Aprils  1876,  Milton  Hendrix  re* 
covered  a  judgment  against  the  appellee  Lucas  for  nine  hun- 
dred and  seventeen  dollars,  in  the  Huntington  Circuit  Court  f 
that  Lupas  was  then  the  owner  of  three  parcels  of  land  sit- 
uate in  Huntington  county,  and  described  in  the  complaint  ^ 
that  one  of  the  parcels  was  of  the  value  of  four  hundred 
dollars ;  that  Lucas  sold  it  to  Henry  Kemp ;  that  the  other 
parcel  was  of  the  value  of  twelve  hundred  dollars ;  that  Lu- 
cas sold  to  the  appellee  Morgan  the  second  of  the  parcels  of 
land  for  one  thousand  dollars ;  that  the  third  parcel  of  land 
was  of  the  value  of  fifteen  hundred  dollars,  and  was  sold  to 
John  Edgar;  that  the  judgment  in  favor  of  Hendrix  was  a 
lien  upon  all  of  the  several  parcels  of  land.  The  complaint 
further  alleges  that,  after  Morgan  purchased  of  Lucas  the  sec- 
ond parcel  of  land,  Lucas  became  the  owner  of  another  parcel  ^ 
that  this  last  or  fourth  parcel  was  purchased  from  Lucas  by 
the  appellant;  that  the  appellant  paid  the  full  value  of  the 
land,  and  received  a  warranty  deed  therefor ;  that  at  the  time 
of  his  purchase  of  the  fourth  parcel  of  land  from  Lucas  the 
appellant  had  no  actual  notice  or  knowledge  of  the  existence 
of  the  Hendrix  judgment ;  that  Lucas  was,  at  the  time  of  the 
appellant's  purchase,  the  owner  of  personal  property  of  the 
value  of  two  thousand  dollars,  and  real  property  of  the  value 
of  two  thousand  dollars ;  that  all  of  this  property  was  situ- 
ated in  Huntington  county  and  subject  to  execution.  It  ia 
also  alleged  in  the  complaint  that  Lucas  became  the  owner 
of  another  parcel  of  land  before  the  sale  to  the  appellant ; 
that  the  land  of  which  he  became  the  owner  was  sold  by  Lu- 
cas since  the  appellant  became  the  owner  of  the  fourth  par- 
cel of  land;  that  on  the  7th  day  of  October,  1880,  John 
Morgan  paid  the  Hendrix  judgment;  that  ^^ Morgan  at- 
tempted to  take  an  assignment  of  the  judgment,  which  at- 
tempt was  made  in  the  order  book  by  one  L.  P.  Milligan 
under  and  by  virtue  of  a  pretended  power  of  attorney,  which 
power  of  attorney  was  never  recorded ; ''  that  on  the  3d  day 
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of  April,  1880,  Heiidrix  caused  an  execution  to  be  issued  on 
his  judgment;  that  the  sheriff  levied  the  execution^  but  re- 
turned it  without  a  sale^  and  a  venditioni  exponas  was  issued ; 
that  a  sale  was  made  of  the  lands  on  this  last  writ^  and  the 
lands  purchased  by  Morgan  ;  that  he  enj^ered  satisfaction  on 
the  record  of  the  judgment  assigned  to  him.  It  is  still 
further  alleged  in  the  complaint  that  the  appellant  had  no 
notice  of  the  judgment  or  the  proceedings  thereunder  until 
after  the  sale ;  that  he  then  examined  the  records,  and  found 
that  the  judgment  had  been  entered  satisfied;  that  the  writ 
on  which  the  sale  was  made  was  issued  with  the  entry  of 
satisfaction  uncancelled,  and  without  any  disposition  of  the 
property  levied  upon  under  the  former  writs^  or  any  order 
vacating  the  first  sale ;  that  the  appellant  had  no  notice  of 
the  last  ss^e  until  long  after  it  was  made.  > 

The  position  first  assumed  by  counsel  is  that  the  assign- 
ment of  the  judgment  by  Milligan,  the  attorney  in  fact  of 
the  original  judgment  creditor,  ^as  ineffective  because  the 
power  of  attorney  was  not  recorded.  There  is  no  strength 
in  this  position.  If,  as  the  complaint  tacitly  concedes,  Mil- 
ligan  was  the  attorney  in  fact  of  the  judgment  creditor,  the 
assignment  is  not  ineffective  merely  because  the  instrument 
investing  the  attorney  with  authority  was  not  recorded. 
The  statute  requiring  a  power  of  attorney  to  be  recorded 
does  not  apply  to  a  power  to  assign  judgments. 

A  more  serious  question  than  that  disposed  of  arises  on 
the  contention  that  Morgan  paid  the  judgment.  The  com- 
plaint avers  that  he  did  pay  it,  but  it  also  shows  that  he  took 
an  assignment  of  it.  We  think  it  quite  clear  that  if  Mor- 
gan had  extinguished  the  judgment  by  payment,  he  could 
not  use  it  to  the  injury  of  the  appellant^  as  the  latter  had  a 
right  in  equity  to  have  the  other  property  of  the  judgment 
debtor  first  subjected  to  the  payment  of  the  judgment  Hen. 
As  Morgan  was  not  primarily  liable  for  the  judgment,  and 
as  he  did  take  an  assignment  of  the  judgment,  the  conclu- 
sion required  by  the  authorities  is  that  he  did  not  extinguish 
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the  judgment.  It  is  settled  beyond  controversy  that  where 
the  purchaser  of  land  pays  ofif  a  judgment  for  which  he  is 
not  liable,  and  there  is  an  intention  manifested  to  keep  the 
lien  alive,  equity  will  preserve  it  for  his  protection  and  use 
for  equitable  puposes.  Troost  v.  Davis,  31  Ind.  34 ;  Han- 
Ion  v.  Doherty,  109  Ind.  37;  Strohm  v.  Good,  118  Ind.  93; 
Ehtdn  V.  Castor,  101  Ind.  426  (51  Am.  Rep.  754)  ;  Heiodi  v. 
Powers,  84  Ind.  295;  Lovrrey  v.  Byers,  80  Ind.  443;  Smith 
V.  Ostermeyer,  68  Ind.  432 ;  Howe  v.  Woodruff,  12  Ind.  214; 
Barnes  v.  3Iotty  64  N.  Y.  397.  We  hold,  upon  this  point,  that 
the  payment  did  not  extinguish  the  lien  of  the  judgment, 
but  whether  equity  will  suffer  Morgan  to  use  it  to  the  injury 
of  the  appellant  is  quite  another  question.  That  question 
we  will  presently  consider.  All  we  do  now  is  to  adjudge  that 
there  was  no  complete  or  absolute  extinguishment  of  the 
judgment.  In  holding  this  we  necessarily  affirm  that^the 
case  is  not  within  the  rule  that  where  one  pays  off  a  judg- 
ment for  which  he  was  primarily  liable  the  judgment  is  ex- 
tinguished. 

The  authorities  to  which  we  have  referred  conclusively 
answer  the  appellant's  contention  that,  as  Morgan  was 
the  owner  of  the  fee,  the  lien  of  the  judgment  was  merged 
when  he  acquired  it  by  assignment.  It  is  a  settled 
principle  of  equity  jurisprudence  that  the  technical  doctrine 
of  merger  can  not  be  applied  against  a  party  not  liable  for  a 
debt,  who  pays  it  off  to  protect  property  acquired  from  the 
person  primarily  liable.  The  intention  and  the  situation  of 
Morgan  prevented  a  complete  and  absolute  merger,  and  kept 
the  lien  of  the  judgment  alive  in  his  favor  for  equitable  use. 
2  Pomeroy  Equity,  sections  791,  792,  797. 

The  remaining  question  upon  this  branch  of  the  case  would 
be  one  of  much  difficulty  if  it  were  not  settled  by  a  former  de- 
cision. Granting  that  there  was  no  complete  extinguishment 
of  the  judgment  either  by  payment  or  by  merger,  there  yet  re- 
mains the  question,  can  Morgan  so  use  the  judgment  lien  as  to 
subject  the  land  of  the  appellant  to  sale  to  satisfy  it  ?  As  the 
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initial. step  in  the  discussion^  we  state,  as  a  fundamental  prin- 
ciple, that  merger  is  never  prevented  when  fraud  or  wrong 
would  result  if  it  were  defeated.  Worthtngton  v.  Morgan,  16 
Sim.  547  ;  Hutchins  v.  Oarleton,  19  N.  H.  487  ;  McGiven  v. 
Wheelooky  7  Barb.  22.  This  is  a  just  principle,  and  adherence 
to  it  is  required  by  considerations  of  consistency  as  well  as 
considerations  of  justice.  A  legal  rule  stands,unless  confronted 
by  a  superior  equity.  If  a  legal  rule  will  secure  justice,  equity 
will  do  nothing  to  defeat  its  operation,  but,  on  the  contrary, 
will  do  all  in  its  power  to  give  it  complete  and  effective  force. 
If,  therefore,  it  is  not  equitable  to  defeat  merger  against  the 
appellant,  as  to  him  equity  will  give  the  legal  doctrine  full 
sway,  although  as  to  others  it  may  interpose  to  break  down 
the  rule  of  the  law.  Whether  the  appellant  is  in  such  a  sit- 
uation as  to  ask  equity  to  allow  the  legal  rule  to  take  its 
course,  we  will  hereafter  determine  and  declare.  Another 
matter  demands  consideration  before  examining  the  question 
of  the  influence  exerted  by  the  position  which  the  appellant 
occupies,  and  that  is  this  :  Morgan  must  rely  entirely  upon 
equity  to  prevent  a  merger  as  against  the  appellant,  and  if 
what  he  asks  is  unconscionable,  equity  will  not  lend  him  a 
helping  hand.  Equity  keeps  the  judgment  alive  only  that 
it  may  be  used  by  him  for  an  equitable  purpose.  He  can 
not,  therefore,  succeed  upon  equitable  principles,  unless  his 
case  is  one  in  which  good  conscience  requires  that  a  legal 
rule  be  broken  for  his  benefit,  and  the  judgment  kept  alive 
in  furtherance  of  justice.  The  legal  rule  is  against  him,  and 
only  equity  can  relieve  him.  His  appeal  is  to  a  court  of 
conscience,  and  it  will  be  fruitless  if  his  case  is  tainted  by 
fraud  or  wrong.  Kiita  v.  Wilson,  posi^  p.  492.  While  it* 
may  be  true  that  there  is  no  complete  merger  under  the  legal 
rule,  it  does  not  follow  that  the  judgment  will  be  kept  alive 
for  an  inequitable  purpose. 

We  come  now  to  the  question,  what  is  the  equity  of  the 
situation  ?  If  it  is  with  Morgan,  the  appellant  must  fail ;  if 
against  him,  the  legal  rule  must,  if  we  adhere  to  princi[)le, 
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and  do  not  yield  to  the  former  decision,  prevail,  and  the  ap- 
pellant succeed.  Appellees'  counsel  say :  ^' A  sale  of  one 
tract  of  land  is  not  invalid,  notwithstanding  one  who  was  a 
later  purchaser  might  have  an  order  in  equity  for  a  sale  in 
the  inverse  order  had  he  properly  applied  for  the  samfe/' 
,  They  cite  Sansberry  v.  Lordj  82  Ind.  521.  It  seems  clear 
that  the  assertion  of  counsel,  if  it  correctly  states  the  rule, 
proves  that  their  .client  is  in  no  situation  to  invoke  the  aid 
of  equity  to  overthrow  a  rule  of  law  for  his  benefit  against 
one  possessing  such  eqpities  as  the  appellant  possesses.  In 
the  case  to  which  counsel  refer  it  was  said  :  "  It  is  presumed 
to  be  the  duty  of  the  judgment  debtor,  as  between  himself 
and  his  vendee,  to  pay  the  judgment,  and  if  he  retains  any 
of  the  property  encumbered  by  it,  a  court  of  equity  will,  with- 
out impairing  the  lien,  require  the  judgment  creditor  to  first 
exhaust  the  property  held  by  the  debtor  so  as  to  protect  his 
,  vendee.''  This  doctrine  is  strongly  against  the  appellee 
Morgan,  for  he  is  here  asking  the  aid  of  equity  to  break  a 
legal  rule,  while  he  is  himself  seeking  to  do  what  equity  con- 
demns, inasmuch  as  he  is  asking  equity  to  assist  him,  while 
he  is  at  the  same  time  seeking  to  break  down  the  equitable 
doctrine  that  property  shall  be  sold  in  the  inverse  order, 
commencing  with  that  remaining  in  the  judgment  debtor, 
and  going  next  to  the  property  last  sold  by  the  debtor. 

The  rule  that  a  purchaser  of  land  may,  by  a  timely  and 
appropriate  application  to  a  court  of  equity,  have  lands  re- 
maining in  the  debtor  first  sold,  and  lands  sold  in  the  inverse 
order  of  their  sale  by  the  debtor,  is  a  familiar  and  well  es- 
tablished one.  Rickey  v.  Merritt,  108  Ind.  347  ;  Bitter  v. 
*  Cost,  99  Ind.  80;  Caley  v.  MorgaUy  114  Ind.  360;  12  Am. 
and  Eng.  Encyc.  of  Law,  216,  note  1.  But  the  case  of  Caley 
V.  Morgan^  supra,  while  fully  recognizing  the  principle  stated 
by  uSj  adjudged  that  it  is  not  applicable  to  such  a  case  as 
this,  for  the  reason  that  the  owner  of  the  land  did  not  ask 
the  assistance  of  a  court  of  equity  before  the  sale.  The  de- 
cision in  that  case,  although  not  directly  conclusive,  because 
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the  parties  here  are  not  the  same  as  in  that  case,  must^  as  we 
suppose,  be  regarded  as  decisive  of  the  question  here  under 
immediate  mention,  inasmuch  as  the  judgment  there  involved, 
and  the  questions  there  under  discussion  were,  with  one  ex- 
<;eption,  the  same  as  those  here  under  consideration.  We 
yield  to  the  decision  in  the  case  referred  to  with  reluctance, 
because  we  are  strongly  impressed  with  the  belief  that  it 
was  not  well  decided,  inasmuch  as  we  believe  that,  while 
there  was  not  a  complete  merger,  Morgan  can  not  escape  the 
legal  rule  for  the  purpose  of  using  the  judgment  in  violation 
of  an  equitable  principle. 

There  is  in  the  present  case  one  important  and  material 
fact  not  in  the  case  of  Caley  v.  Morgan,  supra.  That  fact  is 
this :  Morgan  caused  the  land  to  be  exposed  to  sale  without 
having  the  first  sale  set  aside,  or  the  entry  of  satisfaction 
made  by  him  vacated.  That  fact  was  not  considered  in  the 
case  referred  to,  so  that  there  is  no  judgment  upon  it.  As 
the  record  exhibited  the  facts  the  judgment  was  satisfied,  the 
:first  sale  effective,  anjcl  Morgan's  rights  under  that  sale  com- 
plete. It  is  no  doubt  true  that  the  appellant  was  charged 
with  such  notice  as  the  record  imparted,  and  that  his  aver- 
ment that  he  had  no  actual  notice  of  the  judgment  lien  is 
unavailing.  Taylor  v.  Morgan,  86  Ind.  295.  But  he  had  a 
right  to  rely  upon  the  whole  record,  and  part  of  the  record 
informed  him  that  the  judgment  was  satisfied,  and  that  part 
of  the  record  was  made  by  Morgan  himself.  If  the  appel- . 
lant  is  bound  by  the  record,  so,  also,  is  Morgan.  In  our 
judgment  Morgan  had  no  right  to  disregard  the  first  sale  at 
his  own  pleasure,  and  make  a  second  one  after  having  the 
judgment  entered  satisfied.  If  a  stranger  had  bought  the 
property,  we  think  it  quite  clear  that  Morgan  could  not,  by 
bis  own  act,  have  treated  the  sale  as  a  nullity.  The  sale  was 
complete,  the  receipt  of  Morgan  to  the  sheriff  for  the  price 
of  the  property  was  as  effective  as  payment  in  actual  money 
would  have  been,  for  it  is  settled  that  where  a  judgment  cred- 
itor buys  at  his  own  sale  his  entry  of  satisfaction  of  the  judg- 
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meat  is  equivalent  to  payment  in  money^  inasmuch  as  there 
is  DO  reason  forgoing  through  the  empty  form  and  idle  cere* 
mony  of  handing  the  money  over  to  the  sheriff  and  then  re* 
ceiving  it  back  from  him.  It  is  also  well  settled  that  a  sale 
upon  a  satisfied  judgment  is  void.  Chapin  v.  McLaren,  105 
Ind.  563;  Myers  v.  Gochran,  29  Ind.  266;  l^ate,  ex  rel.,  v* 
Salyers,  19  Ind.  423;  Laval  v.  Rowley,  17  Ind.  36. 

Morgan  was  the  purchaser  at  his  own  sale^  and  even  in 
ordinary  cases  would  be  held  chargeable  with  notice  of  all 
irregularities,  for  he  does  not  occupy  the  position  of  a  bona 
fide  purchaser.  Raibb  v.  Heaih,  8  Biackf.  575 ;  Harrison  v. 
Doc,  2  Biackf.  1 ;  Keen  v.  Preston,  24  Ind.  395 ;  Hamilton 
V.  Burch,  28  Ind.  233 ;  Piel  v.  Brayer,  30  Ind.  332  ;  Bole 
V.  Newberger,  81  Ind.  274  ;  Carnahan  v.  Yerhes,  87  Ind.  62 ; 
Shirk  v.  Thofwas,  121  Ind.  147,  and  authorities  cited ;  War^ 
ren  v.  Hull,123  Ind.  126;  Johnson  v.  -He««,126  Ind.  298  (311). 
If  a  third  person  had  bought  the  land  at  the  first  sale,  and 
had  paid  his  bid,  the  receipt  of  the  amount  paid  by  such 
purchaser  by  the  execution  creditor  would  unquestionably 
have  extinguished  the  judgment.  Klippd  v.  Shields,  90  Ind. 
81 ;  Shields  v.  Moore,  84  Ind.  440;  Moon  v.  Jennings,  119 
Ind.  130;  Kreider  v.  Isenbice,  123  Ind.  10. 

The  appellee  directs  our  attention  to  several  authorities 
which  we  have  examined,  but  we  find  nothing  in  them  which 
opposes  the  conclusion  we  have  stated.  The  case  of  Harri- 
son V.  Doe,  supra,  is  adverse  to  the  appellees,  for  in  that 
case  it  was  held  that  the  sale  was  void  as  to  the  execu- 
tion creditor  purchasing  at  his  own  sale,  but  it  is  tacitly  as- 
serted that  the  rule  would  have  been  different  had  the  land 
been  bid  off  by  a  bona  fide  purchaser  at  the  sheriff's  sale. 
The  decision  in  Morss  v.  Doe,  2  Ind.  65,  is  that  a  sale  where 
there  is  no  appraisement  is  void,  and  the  decision  in  Fletcher 
V.  Holmes,  25  Ind.  468,  is  to  the  same  effect;  In  Davis  v. 
Campbell,  12  Ind.  192,  it  was  held  that  a  sheriff's  sale  could 
not  be  successfully  attacked  in  a  collateral  proceeding  upon 
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the  groand  that  t^ie  sheriff  refused  to  levy  on  personal  prop* 
ertj  of  the  debtor.  It  is  evident  that  none  of  these  cases, 
nor  any  of  a  similar  type,  is  in  point  here,  for  here  there  is 
of  record  a  satisfaction  of  the  judgment. 

We  agree  fully  with  the  statement  of  appellee's  counsel 
that  there  are  cases  where  a  levy  may  be  abandoned,  but  we 
can  not  agree  that  the  rule  that  a  levy  may  be  abandoned 
controls  such  a  case  as  this,  where  the  record  affirmatively' 
shows  that  the  first  sale  operated  prima  facie,  at  least,  to 
satisfy  the  judgment.  There  is  h*ere  much  more  than  an 
abandonment  of  a  levy  and  much  more  than  the  abandon- 
ment of  a  void  sale,  for  the  sale  was,  so  far  as  the  record 
shows,  so  effective  as  to  induce  the  judgment  creditor  to  sat- 
isfy the  judgment  of  record.  Presumptively,  at  least,  the 
sale  was  not  void  or  even  voidable.  If  it  was  not  void  the 
appellees  had  no  right  at  their  sole  pleasure  and  mere  will  to 
treat  it  as  of  no  effect.  They  can  not  occupy  inconsistent 
positions  at  their  own  volition.  The  argument,  and  it  is  a 
sound  one,  that  a  merely  irregular  sale  can  not  be  collater- 
ally attacked,  strikes  strongly  at  the  very  foundation  of  the 
appellee's  position.  If  an  irregular  sale  can  not  be  col- 
laterally assailed,  certainly  the  judgment  creditor  can  not  at 
his  mere  will  or  pleasure  repudiate  it  and  again  expose  the 
property  to  sale.  He  must  first  get  rid  of  his  own  sale  and 
his  own  entry  of  satisfaction.  The  appellee  Morgan  had  a 
right  to  have  the  sale  vacated  if  it  was  illegal  or  irregular. 
Clayton  v.  Olover,  3  Jones  Eq.  371 ;  Galbreath  v.  Droughty 
29  Kan.  711.  But  having  made  the  sale,  purchased  the 
property,  entered  the  judgment  satisfied  of  record,  he  has 
no  right  to  ask  that  it  shall  be  presumed,  as  against  a  bona 
fide  purchaser  from  the  judgment  debtor,  that  the  sale  was 
illegal.  It  is  settled  that  prima  facie  a  levy  is  a  satisfaction 
of  the  judgment  to  the  extent  of  the  value  of  the  property 
levied  upon.  McOabe  v.  Ooodwine,  65  Ind.  288,  and  author- 
ities cited;  Mclverv,  Ballard^  96  Ind.  76;  Harmon  v.  8tate,ex 
reL,  82  Ind.  197.  There  is  much  more  reason  for  applying  the 
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presumption  of  satisfaction  to  such  a  case  as  this,  than  to  a 
case  where  there  is  nothing  more  than  a  levy,  for  here  there 
,  was  a  sale,  and,  as  the  record  made  by  Morgan  himself  af- 
firmatively shows,  a  satisfaction  of  the  judgment. 

We  adjudge,  without  going  further  iu  this  case,  for  there 

is  no  necessity  for  doing  so,  that  the  complaint  shows  a 

prima  facie  satisfaction  of  the  judgment  upon  which  the 

*  land  was  sold,  and  that  the  complaint  is  at  least  sufficient  to 

drive  the  appellees  to  answer. 

Judgment  reversed. 

FUed  Feb.  2, 1892. 
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BaHiROAD. — Appraprialion, — Use  of  Map  in  Evidence  in  Anemng  Damages, 
— Haw  May  be  Conaidered. — In  assessing  damages  occasioned  by  the  ap- 
propriation of  a  right  of  way  across  unplatted  land  near  to  or  adjacent 
the  platted  territory  of  a  city,  a  map  showing  how  the  streets  of  the 
city  could  be  extended  across  such  unplatted  tract,  and  also  showing 
its  situation  with  reference  to  the  city  and  its  streets,  may  be  put  in  ev- 
idence for  the  purpose  of  showing  the  size  of  the  tract  of  land,  its  form, 
shape  and  relation  to  other  territory ;  and  it  may  also  be  considered  to 
show  the  actual  condition  of  the  land  and  the  right  of  way,  if  such 
facts  are  shown  thereon ;  but  it  can  not  be  considered  as  showing  lots 
and  streets  laid  off  on  such  land,  although^the  map  show  the  tract  as 
platted  territory. 

Same. — Ikanages. —  Value  of  Land  Near  OUy, — I\'09peetive  Use  for  Oily  /\ir- 
poses, — In  assessing  damages  the  jury  may  consider  the  proximity  of  the 
land  sought  to  be  appropriated  to  a  city  or  town;  and  its  increased  value 
occasioned  by  the  certainty  of  its  near  future  use  for  suburban  pur- 
poses. 

Same. — Value. — Pro(^  of. — Competency  of  Witness  to  Tettify  to, — Sufficiency  of 
Knowledge  CoTieeming  Land  and  Location  of  RaUroad. — A  witness  who  tes- 
tifies that  he  is  acquainted  with  the  value  of  land  in  the  vicinity  of  the 
land  sought  to  be  appropriated,  and  with  the  particular  tract  in  ques- 
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tion,  both  before  and  after  the  appropriation;  may  testify  what  its  value 
was  before  the  railroad  ran  through  it  and  also  its  value  after  it  ran 
through  it,  without  first  showing  his  knowledge  of  the  railroad,  the 
way  it  is  located  across  the  land,  the  fills  and  cuts,  and  other  maters 
affecting  the  question  of  damages. 

From  the  Vanderburgh  Circuit  Court. 

2).  B,  KumleTy  A,  Gilchrist  and  G.  A.  De  Bruler^  for  ap- 
pellant. 

P.  Maier^  J.  8.  Buchanan,  01  Buchanan  and  P.  W.  Frey^ 
for  appellee. 

Olds,  J. — This  was  a  proceeding  to  condemn  a  strip  of 
appellee's  land  for  appellant's  right  of  way,  under  the  statute 
providing  for  the  condemnation  of  land  for  such  purpose. 

An  instrument  of  appropriation  was  properly  filed,  and 
thereupon  appraisers  were  appointed  by  the  Vanderburgh 
Circuit  Court,  and  the  appraisers  made  their  appraisement, 
assessing  appellee's  damiages  at  f  1,000. 

Exceptions  were  filed  by  appellee.  There  was  a  trial  in 
the  circuit  court,  and  a  verdict  was  returned  in  favor  of  ap- 
pellee for  $2,325. 

Appellant  filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  exceptions  reserved,  and  judgment  rendered  upon   * 
the  verdict. 

The  only  error  assigned  is  the  overruling  of  appellant's 
motion  for  a  new  trial. 

The  first  question  presented  by  the  motion  for  a  new  trial 
and  discussed  by  counsel,  is  the  ruling  of  the  court  in  ad- 
mitting in  evidence  a  map  of  appellee's  land  through  which 
the  railroad  is  located,  and  a  portion  of  which  is  condemned 
for  right  of  way. 

The  appellee  owned  a  tract  of  land  a  half  mile  long  and 
three  hundred  and  twenty  feet  wide.  The  right  of  way 
sought  to  be  condemned  was  forty  feet  wide,  running  diago- 
nally across  the  strip  of  land  a  distance  of  something  over 
seven  hundred  feet,  and  occupying  less  than  one  acre. 


\ 


316  SUPREME  COURT  OF  INDIANA, 

-        .  ■  ■  -  .         ■- 

The  Ohio  Valley  Railway  and  Terminal  Company  «.  Eerth. 

Appellee's  land  is  situate  three-eighths  of  a  mile  from  the 
corporation  line  of  the  city  of  Evausville.  It  is  bounded 
on  each  end  by  two  of  the  main  roads  into  the  city.  Lying 
between  the  corporation  line  and  appellee's  land  is  a  platted 
addition  to  the  city  of  Evausville,  which  is  one-quarter  of  a 
mile  in  width  and  about  a  half  mile  in  length,  andiying  ad- 
jacent to  the  corporation  line.  This  platted  addition  is 
called  Auburn.  The  streets  in  this  addition  are  platted  to 
correspond  with  the  streets  within  the  city  limits,  are  an  ex- 
tension of  the  same,  and  bear  the  same  names  as  the  streets 
within  the  corporate  limits.  This  addition  is  regularly 
platted,  and  some  buildings  are  upon  it. 

Between  the  addition  of  Auburn  and  appellee's  land  is  a 
strip  of  unplatted  land  one-eighth  of  a  mile  wide.  Appel- 
lee had  a  plat  made  of  Auburn,  the  strip  of  land  between 
Auburn  and  appellee's  land,  and  of  his  own  land,  showing  it 
all  as  platted  into  lots  and  an  extension  of  the  streets  of  the 
city  across  the  lands  of  the  appellee. 

Appellee  contended  that  his  land  was  so  situated  that,  in 
the  ordinary  growth  of  the  city  of  Evansville,  it  would  be 
needed,  and  would  necessarily  soon  become  a  part  of  the  res- 
idence portion  of  the  city;  that  it  )vas  so  situated  that  its 
location  and  quality  of  soil  made  it  valuable  to  be  platted  as 
a  part  of  said  city ;  that  the  land  was  valuable  for  the  pur- 
pose of  being  platted  as  a  part  of  the  city,  as  the  usual  and 
ordinary  growth  of  the  city  would  justify  it;  and  for  the  pur- 
pose of  showing  the  adaptability  of  the  land  for  the  purpose 
of  platting  the  same  as  an  addition  to  the  city,  the  appellee 
oflFered  in  evidence  the  map  which  he  had  prepared,  showing 
how  it  would  divide  into  lots  of  certain  dimensions  without 
waste,  and  at  what  points  and  in  what  manner  the  streets  of 
the  city  would  extend  through  it.  Instead  of  endeavoring 
to  have  witnesses  explain  to  the  jurors  its  adaptability  for 
platting  as  an  addition  to  the  town,  how  many  lots  it  could 
be  divided  into,  and  the  location  of  the  streets  and  alleys, 
the  appellee  sought  to  place  before  the  jury  a  profile  of  the 


NOVEMBER  TERM,  1891.  317 

The  Ohio  Valley  Railway  and  Terminal  Company  «.  Eerth. 

land  platted  by  actual  measuremeut^  showing  how  it  could 
be  platted,  the  number  and  size  of  the  lots,  the  location  of 
the  streets  and  alleys. 

It  was  not  contended  that  the  laud  was  platted,  or  that  the 
appellee  was  entitled  to  recover  for  it  as  platted  land,  but  it 
was  contended  that  one  element  of  value  that  the  tract  of 
laud  had  was  its  location  in  close  proximity  to  a  large  and 
growing  city,  and  its  susceptibility  to  be  platted  and  used  as 
residence  property  made  it  more  valuable  than  it  other- 
wise  would  be.    ^ 

We  think  the  admission  of  the  plat  in  evidence  was 
clearly  proper.  In  the  case  of  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  the  court  says :  ''  So  many  and  varied  are  the 
circumstances  to  be  taken  into  account  in  determining  the 
value  of  property  condemned  for  public  purposes,  that  it  is 
perhaps  impossible  to  formulate  a  rule  to  govern  its  ap« 
praisement  in  all  cases.  Exceptional  circumstances  will 
modify  the  most  carefully  guarded  rule;  but,  as  a  general 
thing,  we  should  say  that  the  compensation  to  the  owner  is 
to  be  estimated  by  reference  to  the  uses  for  which  the  prop- 
erty is  suitable,  having  regard  to  the  existing  busineas  or 
wants  of  the  community,  or  such  as  may  be  reasonably  ex- 
pected in  the  immediate  future." 

This  rule  clearly  authorizes  the  jury  to  take  into  consid- 
eration the  value  of  the  land  to  be  platted  as  an  addition  to 
the  city  of  Evansville  now  or  in  the  immediate  future,  and 
it  was  proper  for  the  appellee  to  show  its  adaptability  for 
that  purpose,  and  this  could  be  more  clearly  demonstrated 
by  the  use  of  a  map  or  plat  made  from  actual  measurements 
than  by  the  mere  parol  statements  of  witnesses. 

In  the  case  of  Cincinnati,  etc,  R.  W.  Co.  v.  Longworth,  30 
Ohio  St.  108,  the  court,  in  proceedings  to  appropriate  land, 
says :  ^'  In  offering  testimony  on  this  issue  the  owner  was  not 
limited  to  any  pre-existing  use  of  the  land.  If  it  was  of 
little  value  as  a  farm,  or  for  common  uses,  and  was  of  great 
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value  as  mineral  land  or  a  town  site^  that  fact  might  be 
showD^  though  it  had  never  been  so  used/' 

The  court  instructed  the  jury  in  a  way  to  have  prevented 
any  harm  coming  from  the  introduction  of  the  plat,  even  if 
it  had  a  tendency  to  mislead  jurors. 

In  the  seventh  instruction  the  court  said  to  the  jury: 
^'  You  should  take  the  property  and  situation  as  it  has  been 
shown  to  be  by  the  evidence  at  the  time  of  the  appropria- 
tion. In  so  far  as  any  map  or  plat  put  in  evidence  in  this 
cause  by  the  plaintiff  shows  lots  and  streets  laid  off  on  plain- 
tiff's land,  you  should  not  consider  it,  as  it  is  conceded  that 
no  streets  exist,  and  the  ground  has  not  been  platted.  In 
so  far  as  said  map  or  plat  shows  the  size  of  the  land,  its  form 
and  shape  and  relation  to  other  territory,  you  may  consider 
it,  and  when  it  may  show  the  actual  condition  of  said  land 
and  the  right  of  way  and  railroad,  you  may  consider  it.'' 

This  instruction  certainly  tells  the  jury  they  shall  not  con- 
sider anything  that  is  improper  about  the  map. 

It  was  shown  by  the  civil  engineer  who  made  the  plat  that 
it  was  made  from  an  actual  survey  and  measurement.  The 
plat,  we  think,  was  proper  to  be  considered  in  determining^ 
the  adaptability  of  the  land  to  be  divided  into  lots  and 
platted  as  an  addition  to  the  city,  if  the  jury  determined  that 
the  land  at  the  time  it  was  appropriated  was  adapted  to  such 
use  or  had  a  special  value  at  that  time,  in  view  of  its  location 
and  the  growth  of  the  city,  making  it  reasonable  to  expect 
it  to  be  available  for  such  purpose  in  the  immediate  future, 
and  the  instruction  took  from  the  jury  the  right  to  consider 
it  for  such  purpose,  and  is  certainly  as  favorable  to  the  ap- 
pellant as  should  have  been  given. 

It  is  insisted  that  the  court  erred  in  refusing  instruction 
numbered  one  requested  by  the  appellant. 

This  instruction  was  covered  by  the  instructions  given  by 
the  court.  The  court  told  the  jury  that  mere  speculative 
values  should  not  be  considered  in  estimating  the  damage^ 
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and  this  is  all  in  effect  that  the  instruotion  refused  oovered 
upon  this  point. 

The  instructions  given  do  not  allow  the  jury  to  consider 
any  value  on  account  of  any  future  use  the  land  may  be 
put  to. 

The  situation  may  have  been  such  as  that  the  natural 
growth  of  the  city  and  the  proximity  of  the  land  to  it  fixed 
its  use  for  suburban  residences  in  the  immediate  future  with 
such  certainty  as  to  make  the  land  of  additional  value  on 
that  account  at  the  time  of  the  appropriation,  and  if  such 
were  the  facts  the  jury  had  a  right  to  consider  it  in  estimating 
the  amount  of  damages. 

The  next  question  presented  relates  to  the  competency  of 
some  of  the  witnesses  to  speak  upon  the  question  of  the 
value  of  the  land  with  and  without  the  railroad. 

The  witnesses  first  testified  that  they  resided  in  the  locality^ 
and  were  apquainted  with  the  value  of  lands  in  that  locality ; 
that  they  were  acquainted  with  this  particular  land ;  and  then 
they  were  asked  what  was  its  value  before  the  railroad  ran 
through  it,  also  after  the  railroad  ran  through  it,,  and  they 
answered  both  questions. 

It  is  contended  that  the  witnesses,  before  they  were  per- 
mitted to  answer,  should  have  been  required  to  show  their 
knowledge  of  the  railroad,  the  way  it  is  located  across  the 
land,  the  fills  and  cuts,  and  other  matters  affecting  the  quea* 
tion  of  damages. 

The  knowledge  of  these  facts  go  to  the  weight  to  be  given 
to  the  testimony  of  the  witness;  but  the  witnesses  showed  them- 
selves competent  to  speak  upon  the  question,  and  counsel  for 
appellant  had  the  right  to  more  fully  examine  the  witnesses 
upon  their  knowledge  of  the  land,  its  location,  and  location 
of  the  railroad,  and  how  the  grade  or  fills  or  cuts  affected  its 
value,  as  tending  to  lessen  the  weight  to  be  given  to  their  ev- 
idence. 

Counsel  contend  that  they  are  expert  witnesses,  and  they 
must  state  the  facts  upon  which  they  base  their  opinion.    In 
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speaking  of  values  the  facts  necessary  to  entitle  the  witness 
to  speak  are,  that  he  is  acquainted  with  the  market  value  of 
such  property  in  that  locality,  and  that  he  is  acquainted  with 
the  property  upon  which  he  places  a  value. 

The  appellee  in  this  case  owns  a  tract  of  land  a  half  mile 
in  length  by  three  hundred  and  twenty  feet  in  width,  situate 
within  three-eighths  of  a  mile  of  the  corporate  limits  of  the 
city  of  Evansville,  and  within  one-eighth  of  a  platted  addi- 
tion to  the  city,  with  a  main  road  leading  into  the  city  bor- 
dering on  each  end  of  the  land.  The  appellant  located  a 
railroad  across  the  land,  and  commenced  legal  proceedings  to 
condemn  the  right  of  way.  An  appeal  is  taken,  and  the  case 
comes  up  for  trial.  A  witness  is  called,  and  asked  if  he  is 
acquainted  with  the  value  of  land  in  that  locality.  He  an- 
swers that  he  is.  He  is  then  asked  if  he  is  acquainted  with 
the  land  of  the  appellee.  He  is  then  asked  the  market 
value  of  the  land  before  the  railroad  run  through  it.  Ob- 
jeetion  is  made  on  the  ground  that  the  witness  has  not  shown 
himself  competent  to  speak.  The  witness  is  permitted  to 
answer,  and  he  is  then  asked  what  is  the  market  value  of 
the  land  now  with  the  railroad  through  it.  The  same 
objection  is  made  and  overruled,  and  the  witness  an- 
swers. These  questions  assume,  and  it  is  admitted,  that 
at  the  time  the  witness  is  speaking  there  is  a  railroad  con- 
structed and  running  across  the  land,  and  the  witness  says 
he  is  acquainted  with  it.  If  acquainted  with  it,  he  is  ac- 
quainted with  it  having  the  railroad  of  the  appellee  running 
across  it.  So  that  the  question  sought  to  be  presented  and 
discussed  by  counsel  for  appellant  is  not  in  fact  presented  by 
the  record,  for  in  the  form  the  questions  are  propounded  to 
the  witnesses  they  assume,  and  it  is  not  controverted,  that  the 
railroad  of  appellee  runs  through  the  land  at  the  time,  and 
the  witnesses  testify  that  they  are  acquainted  with  it,  and,  if 
acquainted  with  it^  they  know  of  the  railroad,  and  upon  the 
theory  of  appellant's  counsel  are  qualified  to  speak  of  its 
value. 
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We  have  put  the  question  in  the  strongest  light  for  the 
appellant,  as  most  of  the  witnesses  reside  in  the  neighbor- 
hood, own  land  both  near  to  and  within  the  city  limits,  show 
a  personal  acquaintance  with  appellee's  land,  and  a  general 
knowledge  of  the  value  of  land  in  that  locality. 

There  is  no  error  in  the  record. 

The  judgment  affirmed,  with  costs. 

Filed  Feb.  17, 1892. 


No.  15,533. 

Justice  v.  The  Pennsylvania  Company. 

Mastkb  and  8E«VAJirT.--Fellow-ServarU.^Seetim  Foreman.^Vio6-Pnneipal 
when. — A  section  foreman  of  s  railroad,  with  power  to  employ  and  dis- 
charge section  hands,  is  a  vice-principal  when  employing  and  dis- 
charging servants ;  but  he  is  a  fellow-servant  in  his  control  of  the  men 
after  their  employment ;  and  for  an  injury  to  a  member  of  his  gang^ 
occasioned  by  such  foreman's  negligence,  the  railroad  company  is  not 
liable. 

Same. — Sank  of  Servant  not  Detet^native. — Whether  or  not  two  persons,  at 
a  given  time,  are  fellow-servants  is  not  a  question  of  rank. 

Same. —  When  and  where  not  a  FtUow-Servant, — If  at  the  time  the  offending 
serTant  performs  the  act  by  which  another  servant  is  injured  he  is  in 
the  performance  of  a  duty  which  the  master  owes  to  his  servants,  he  is 
not  a  fellow-servant ;  but  if  the  offending  servant  is  in  the  discharge  of 
a  duty  which  he  owes  to  the  master,  he  is  a  fellow- servant  with  others 
engaged  in  the  same  common  business. 

Sams. — Delegation  of  Power. — Liability  of  Master, —  Ftiee-iVtnmpa^ — A  master 
can  not  rid  himself  of  the  duty  he  owes  to  his  servants  by  delegating 
his  authority  to  another ;  and  if  he  attempts  to  do  so,  the  person  to 
whom  he  delegates  the  power  to  act  is  a  vice-principal,  and  not  a  fel- 
low-servant. 

From  the  Clark  Circuit  Court. 

D.  C  Anthony  and  L.  A.  DouglasSy  for  appellant. 
8.  StansifeTy  for  appellee. 

Coffey^  J. — The  material  facts  alleged  in  the  complaint 
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in  this  case  are,  that  on  the  9th  day  of  May,  1888,  the  ap- 
pellant was  in  the  employ  of  the  appellee  as  a  section  hand, 
with  a  gang  of  four  other  men,  engaged  in  the  repair  of  ap- 
pellant's railroad  track,  of  which  gang  one  McCIeary  was 
foreman ;  that  it  was  the  custom  of  appellee  to  delegate  to 
such  foremen  as  were  in  its  employment  the  power  to  em- 
ploy and  discharge  section  hands,  and  that  the  appellant  was 
employed  by  said  McCIeary,  who  had  power  to  discharge 
him ;  that  it  was  the  duty  of  McCIeary  to  direct  appellant, 
and  the  gang  with  which  he  worked,  how,  when  and  where 
to  work,  and  to  direct  and  control  the  manner  of  using  the 
various  tools,  implements  and  other  means  used  to  perform 
the  work,  and  that  he  had  the  absolute  control  and  super- 
vision of  the  use  and  movements  of  a  certain  hand-car  used 
by  said  gang  in  the  prosecution  of  their  work ;  that  on  said 
day,  after  the  day's  work  was  completed,  appellant  and  said 
gang,  with  McCIeary,  got  upon  said  hand-car  for  the  purpose 
of  returning  the  same,  with  the  tools,  to  the  place  where  they 
were  usually  kept,  when  another  gang,  consisting  of  seven  sec- 
tion men,  placed  their  hand-car  upon  the  track,  and  started 
after  the  appellant  and  the  gang  with  which  he  was  associated ; 
that  each  of  said  hand-cars  was  propelled  by  power  applied  to 
wheels  by  means  of  cog-wheels  connected  with  rods  fastened 
to  two  levers,  which  said  levers  rested  on  an  upright  project- 
ing above  the  floor  of  the  car  about  two  or  three  feet;  that  the 
gang,  composed  of  seven  men,  were  on  a  hand-car  longer  and 
heavier  than  the  car  used  by  the  appellant  and  his  gang, . 
and  that  the  levers  and  apparatus  used  to  propel  the  same 
were  longer  in  proportion,  and  capable  of  propelling  the  car 
at  a  rate  of  speed  double  that  of  the  one  on  which  appellant 
was  travelling;  that  said  men  ran  their  car  up  to  and  against 
the  car  upon  which  appellant  was,  and  began  to  and  did  run 
the  same  at  great  speed,  which  caused  the  levers  on  appel« 
lant's  car  to  work  up  and  down  with  such  rapidity  that  it 
became  and  was  difficult  for  appellant  to  maintain  his  hold 
on  them,  and  that  by  reason  of  the  small  space  on  the  plat- 
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form  of  the  car^  it  was  dangerous  to  let  go  the  lever,  the 
hold  on  the  same  being  the  only  meatis  by  which  appellant 
could  mftintain  his  position  on  the  car ;  that  said  McCleary 
knew  that  the  rapid  motion  of  said  levers  was  dangerous  to 
those  upon  the  car,  and  that  it  was  diiScult  for  appellant  to 
retain  his  hold  thereon,  and  so  knowing,  carelessly  and  neg- 
ligently failed  to  apply  the  brake  and  check  the  speed  of  the 
car,  though  said  brake  was  convenient  to  him,  and  not  con- 
venient to  the  appellant ;  that  by  reason  of  the  rapid  speed 
of  the  car,  and  the  motion  of  the  levers  thereon,  the  hold  of 
the  appellant  became  loosened,  without  any  fault  or  negli- 
gence on  his  part,  and  said  lever  struck  the  appellant,  where- 
by he  was  greatly  injured ;  that  said  McCleary  carelessly  and 
negligently  permitted  said  other  car  to  butt  up  against  the 
car  upon  which  appellant  was  travelling  without  any  objec- 
tion thereto,  and  permitted  the  gang  thereon  to  propel  and 
push  ahead  appellant's  car  at  a  very  rapid  rate  of  speed,  and 
carelessly  and  negligently  permitted  the  same  to  continue 
without  raising  any  objection  thereto,  or  applying  the  brake 
until  said  accident  occurred. 

To  this  complaint  the  circuit  court  sustained  a  demurrer, 
and  the  propriety  of  this  ruling  is  the  only  question  for  our 
consideration. 

The  complaint  is  drawn  upon  the  theory  that  the  facts 
therein  stated  constitute  the  section  foreman,  McCleary, 
a  vice-principal,  and  the  appellant  seeks,  in  this  court, 
to  convince  us  that  the  complaint,  upon  that  theory,  states 
a  cause  of  action.  On  the  other  hand  it  is  contended 
by  the  appellee  that,  under  the  facts  alleged  in  the  complaint, 
it  appears  that  the  section  foreman  was  a  fellow-servant  with 
the  appellant,  for  whose  negligence  the  appellee  is  not  liable. 
The  matter,  then.,  for  decision  by  this  court  is  as  to  whether 
the  section  foreman,  under  the  facts  alleged  in  the  complaint, 
was  a  vice-principal  or  a  fellow-servant. 

The  rule  in  this  State  that  the  master  is  not  liable  to  his 
servant  for  an  injury  occasioned  by  the  negligence  of  a  fel- 
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low-servant,  is  too  well  established  and  is  too  familiar  to  .call 
for  the  citation  of  authority. 

It  is  also  settled  that  the  question  of  rank,  in  most  cases, 
throws  no  light  upon  the  inquiry  as  to  whether  two  persons 
were,  or  were  not,  at  a  given  time^  fellow-servants,  for  it  is 
not  a  question  of  rank.  Drinkout  v.  Eagle  Machine  WorhSj 
90  Ind.  423 ;  Indiana  Car  Co.  v.  Parker,  100  Ind.  181  ; 
Taylor  v.  Evanaville,  etc.y  B.  B.  Co.,  121  Ind.  124. 

Notwithstanding  the  fact  that  the  general  rule  which  holds 
the  master  is  not  liable  to  his  servant  for  the  negligence  of  a 
fellow-servant  is  well  understood,  it  is  often  difficult  to  de- 
termine, from  a  given  state  of  facts,  who  are,  and  who  are 
not,  fellow-servants.  Ever  since  the  decision  in  the  case  of 
Priestley  v.  Fowler,  the  first  decision  upon  the  subject,  decided 
in  England  in  the  year  1837,  and  reported  in  3  Mees.  &  W. 
1,  judges  and  text-writers  have  attempted  to  lay  down  some 
rule  or  formula  by  which  to  determine  what  servants  of  a 
common  master  may  be  said  to  be  fellow-servants. 

Judge  Cooley  says :  "  Persons  are  fellow-servants  where 
they  are  engaged  in  the  same  common  pursuit  under  the 
same  general  control.''    Cooley  Torts,  p.  541,  note  1. 

Judge  Thompson  says :  ''All  who  serve  the  same  master, 
work  under  the  same  control,  derive  authority  and  compen- 
sation from  the  same  common  source,  are  engaged  in  the 
same  general  business,  though  it  may  be  in  different  grades 
or  departments  of  it,  are  fellow^servants,  who  take  the  risk 
of  each  other's  negligence."  Thompson  Negligence,  p.  1026, 
section  31.  '  , 

Mr.  Wood  says :  "  The  true  test  of  fellow-service  is  the 
community  in  that  which  is  the  test  of  service,  which  is 
subjection  to  the  control  and  direction  of  the  same  common 
master,  in  the  same  common  pursuit."  3  Wood  Ry.  Law, 
section  338. 

Mr.  Beach  says:  ''All  servants  in  the  employ  of  the 
same  master,  subject  to  the  same  general  control,  paid 
from  a  common  fund,  and  engaged  in  promoting  or  accom* 
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plishiDg  the  same  common  object,  are  to  be  held  fellow-serv- 
ants in  a  common  employment/'  Beach  Cont.  Neg.,  section 
332. 

It  is  said  that  all  these  rules  are  faulty^  and  of  little  prac- 
tical use^  by  reason  of  their  being  stated  so  broadly  and  in 
such  general  and  comprehensive  terms. 

The  question  as  to  whether  the  relation  of  fellow-servants 
exists  in  a  given  case  is,  in  our  opinion,  determined  by  an 
inquiry  into  the  nature  of  the  service  at  the  particular  time 
in  question.  If,  at  the  time  the  offending  servant  performed 
the  act  by  which  another  servant  was  injured,  he  was  in  the 
performance  of  a  duty  which  the  master  owed  to  bis  serv- 
ants, he  was  not  a  fellow-servant,  for  the  rule  is  fundamental 
that  the  master  can  not  rid  himself  of  the  duty  he  owes  to 
his  servants  by  delegating  his  authority  to  another,  and  Jf 
he  attempts  to  do  so,  the  person  to  whom  he  delegates  the 
power  to  act  is  a  vice-principal,  and  not  a  fellow-servant. 
McKinney  Fellow-Servants,  section  23 1  Indiana  Car  Go. 
V.  Parker^  supra;  Pennsylvania  Oo.  v.  Whitcomby  111  Ind. 
212;  Krueger  v.  Louisville,  etc.,  R.  W.  Cb.,  Ill  Ind.  51; 
Indianapolis,  €tc.,R.  W.  Go,  v.  Watson,  114  Ind.  20;  Louis- 
mile,  etc.,  iJ.  W.  Co.  V.  Sandford,  117  Ind.  265;  Cincinnati, 
etc.,  R.  W.  Co.  V.  Lang,  118  Ind.  579. 

On  the  other  hand,  if  at  the  time  of  the  alleged  negli- 
gence the  servant  was  not  engaged  in  the  performance  of  a 
duty  which  the  master  owed  to  his  servants,  but  was  in  the 
discharge  of  a  duty  which  the  servant  acting  owed  to  the 
master,  he  will  be  held  to  be  a  fellow-servant  with  others 
engaged  in  the  same  common  business,  and  the  master  will 
not  be  liable  for  any  injury  iniSicted  upon  such  fellow-serv- 
ant by  reason  of  his  negligence. 

That  a  section  foreman  may  be  a  vice-principal  is  not 
doubted.  In  this  case  he  was  a  vice-principal  in  the  matter 
of  hiring  and  discharging  hands,  for  the  master  owes  it  as  a 
duty  to  exercise  reasonable  care  not  to  employ  any  but  care- 
ful men,  and  to  discharge  those  who  prove  to  be  negligent. 
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In  the  hiring  and  discharging  of  the  men  he  was  in  the  per- 
formance,  therefore,  of  a  duty  which  the  master  owed  to  his 
servants  and  was,  while  so  engaged,  a  vice-principal.  But  it 
was  not  so  in  transporting  the  men  to  and  from  their  work. 
In  the  matter  of  moving  the  hand-car  and  their  tools  to  and 
from  the  locality  at  which  they  worked  upon  the  track,  they 
were  in  the  discharge  of  a  duty  which  they  owed  the  master 
and  were,  therefore,  fellow-servants.  Wilson  v.  Madi8<m, 
etc.,  R.  R.  Co.,  18  Ind.  226 ;  Ohio,  etc.,  R.  R.  Co.  v.  Tin- 
dall,  13  Ind.  366  ;  Slattery  v.  Toledo,  etc.,  R.  W.  Co.,  23  Ind. 
81 ;  Sullivan  v.  Toledo,  etc.,  R.  W.  Co.,  58  Ind.  26 ;  Gormley 
v. Ohio,  etc.,  R.  W.Go.,  72  Ind.  31 ;  Robertson  v.  Terre  Haute, 
etc.,  R.  R.  Co.,  78  Ind.  77;  Indiana  Car  Co.  v.  Parker, 
9upra;  Pittsburgh,  etc.,  R.  W.  Co.  v.  Adams,  105  Ind.  151; 
Boyce  v.  Fitzpatrick,  80  Ind.  526 ;  Capper  v.  Louisville,  etc., 
R.  W.  Co.,  103  Ind.  305. 

The  negligence  alleged  against  the  foreman  in  charge  of 
the  appellant  is  that  he  failed  to  apply  the  brake,  and  failed 
to  object  or  protest  against  the  conduct  of  those  who  ran 
their  hand-car  against  the  one  in  his  charge.  Had  he  acted  as 
brakeman,  under  the  circumstances  disclosed  in  this  case,  he 
would  have  been  acting  as  a  fellow-servant  with  the  appel- 
lant, and  not  as  vice-principal.  Indeed,  the  only  matter  in 
which  he  did  not  act  as  a  fellow-servant  was  the  matter  of 
employing  and  discharging  servants. 

For  these  reasons  the  complaint  before  us  does  not  state 
a  cause  of  action,  and  the  court  did  not  err  in  sustaining  a 
demurrer  thereto. 

Judgment  affirmed. 

FUed  Feb.  18, 1892. 
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No.  16,506.  Iiao  grl 

'  1 130    6851 

McQuppBY  V.  McClain  bt  al.  I^  ^ 

SuBBOQATiON. — Indemnifying  Mortgage, — Sale  cf  Land, — MtMpprapriaHon  tf 
CoUateral  Seeuiriiy, — Subrogation  to  Mortgage  Held  by  Penon  Miaappropriat- 
ing  Oottateral  SeewUiee, — ^A.  brought  suit  against  fi.  to  foreclose  a  mort- 
gage the  latter  had  given  the  former  to  secure  the  purchase-money 
thereof.  C.  and  her  husband  had  previously  executed  an  indemnifying 
mortgage  to  D.  on  the  same  property  B.  mortgaged.  Subsequently  C. 
and  her  husband  sold  the  land  to  A.,  by  whom  it  was  sold  to  B.  At  the 
time  of  the  sale  by  C.  she  placed  in  A.'s  hands  certain  notes  and  ac- 
counts to  secure  her  from  loss  by  reason  of  the  indemnifying  mortgage 
executed  to  D.  A.  undertook  to  collect  the  notes  and  accounts  and  to 
properly  apply  their  proceeds ;  but  she,  after  collecting  such  proceeds, 
appropriated  them  to  her  own  use.  The  indemnifying  mortgage  ex- 
ecuted to  D.  was  released  and  satisfaction  entered  of  record. 

Mddf  that  G.  was  entitled  to  so  much  of  the  proceeds  of  A.'s  mortgage,  and 
to  be  subrogated  thereto,  as  would  satbfy  her  claim  against  A. 

Same. — Following  Properly, — Change  of  Form. — The  form  into  which  prop- 
erty changes  is  not  material,  for  equity  will  follow  the  property  into 
whatever  form  it  may  assume  in  order  to  secure  it  for  the  person  en- 
titled to  it. 

JuBiSDicriON. — No  Right  of  Action. — ExUtenee  of .-^Juriediciion  is  nothing 
more  than  judicial  authority  over  a  general  subject,  and  may  exist  even 
though  there  be  no  right  of  action. 

Pleading. — Prayer  not  a  Test  of. — A  pleading  is  tested  and  construed  by  the 
facts  it  states,  not  by  its  prayer. 

£yidehce. — 0^'eet»o»  to. — Fort  Competent.— li  part  of  the  testimony  of  a 
witness  is  competent,  a  general  objection  to  all  of  it  may  be  overruled. 

From  the  Blackford  Circuit  Court. 

<?.  W.  Steele  and  /.  A.  Kersey,  for  appellant. 
W.  H.  Carroll,  G,  D.  Dean,  J,  GantweU  and  S.  D.  CanU 
well,  for  appellees. 

Elliott,  C.  J. — Margaret  McGuffey  brought  the  suit  out 
of  which  this  appeal  grows  to  foreclose  a  mortgage  executed 
by  James  J.  Maddux  and  others.  The  appellees  came  in  as 
intervenors,  and  filed  a  croas-com plaint.  Before  the  submis- 
sion of  the  cause  for  trial  upon  the  issue  joined  on  the  cross- 
complaint,  judgment  was  rendered  on  the  complaint  against 
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tha  mortgagors^  and  the  amount  adjudged  the  mortgagee  was 
paid  into  court.  The  issue  joined  upon  the  cross- complaint 
was  decided  in  favor  of  the  appellees,  and  they  were  decreed 
entitled  to  a  lien  upon  the  money  paid  into  court  by  the 
mortgagors.  As  appears  from  our  synopsis  of  the  case,  the 
questions  here  are  between  the  interveners  and  the  mort- 
gagee. The  first  of  these  questions  arises  on  the  ruling  of 
the  court  holding  good  the  cross-complaint  of  the  inter- 
venors. 

The  cross-complaint  states  these  material  facts :  Amanda 
J.  McClain  is  the  wife  of  her  co-inter venor,  Walker  H.  Mc- 
Clain,  and  was  his  wife  prior  to  the  20th  day  of  March,  1883. 
On  that  day  she  was  the  owner  of  a  certificate  of  purchase 
issued  to  her  by  a  commissioner  authorized  to  sell  real  estate, 
and  on  the  same  day  she  assigned  the  certificate  to  William 
Carroll.  She  and  her  husband  executed  to  Carroll  a  mort- 
gage on  the  property  here  the  subject  of  controversy,  to  se- 
cure him  against  loss,  there  being  some  doubt  as  to  the  va- 
lidity of  the  title  to  the  land  held  under  the  commissioner's 
certificate.  Subsequently  the  intervenors  sold  the  land  em- 
braced in  the  mortgage  to  the  appellant,  Margaret  McGuf- 
fey,  by  whom  it  was  sold  to  the  mortgagors,  Maddux  and 
others.  At  the  time  of  the  sale  to  Margaret  McGuffey  the 
intervenors  placed  in  her  hands  promissory  notes  and  ac- 
counts to  the  value  of  four  hundred  dollars,  to  secure  her 
from  loss  by  reason  of  the  indemnifying  mortgage  executed 
to  Carroll.  The  notes  and  accounts  were  delivered  pursu- 
ant to  a  written  agreement,  wherein  the  appellant  undertook 
to  collect  the  notes  and  accounts  and  to  properly  apply  the 
avails.  The  notes  and  accounts  were  collected,  and  the  ap- 
pellant appropriated  the  proceeds.  The  indemnifying  mort- 
gage executed  to  Carroll  was  released  and  satisfaction  entered 
of  record.  The  appellant,  Margaret  McGuffey,  and  her  hus- 
band, are  not  residents  of  the  State  of  Indiana.  The  suit 
against  the  mortgagors  was  brought  to  collect  the  purchase- 
money  due  from  the  mortgagors  to  Margaret  McGuffey. 
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We  have  no  doubt  that  the  matters  stated  in  the  cross- 
complaint  are  so  connected  with  th^  main  controversy  as  to 
entitle  the  appellees  to  intervene^  provided  their  cross-com- 
plaint shows  a  right  of  action.  The  controversy  is  as  to  who 
is  entitled  to  the  purchase-money  of  the  same  parcel  of  land. 
The  theory  of  Amanda  J.  McClain  is  that  she  is  entitled  in 
equity  to  the  purchase-money^  because  she  was  the  original 
owner  of  the  land^  and  is  the  person  to  whom  the  money  is 
owing.  If  the  crosa-complaint  shows  a  right  of  action^  that 
right  is  necessarily  connected  with  the  original  controversy^ 
and  that  controversy,  with  all  its  incidents,  was  before  the 
court  for  adjudication.  We  think  there  is  no  strength  in  the 
contention  that  there  was  no  jurisdiction  in  the  trial  court  to 
determine  whether  the  McClains  or  the  McGuffeys  were  en- 
titled to  the  unpaid  purchase-money  due  from  the  mort- 
gagors of  McGuffey.  Jurisdiction  may  exist  where  there  is 
no  right  of  action,  for  jurisdiction  is  nothing  more  than  ju- 
dicial authority  over  a  general  subject. 

The  real  question  in  the  case  is  whether  the  cross-com- 
plaint shows  a  right  of  action  in  the  appellees.  If,  as  the 
demurrer  confesses,  the  appellant  appropriated  the  proceeds 
of  the  notes  and  accounts  deposited  with  her  as  collateral 
security,  Amanda  J.  McClain  is  entitled  to  recover  the  money 
so  collected  and  appropriated  in  some  form  of  action.  There 
can  be  no  doubt  that  there  is  a  valid  claim  against  the  ap- 
pellant, for  she  has  money  in  her  hands  that  belongs  to  Mrs. 
McClain.  The  only  possible  doubt  is  as  to  the  remedy; 
there  can  be  none  as  to  the  primary  right. 

The  right  of  the  appellee  Amanda  McClain  to  the  money 
being  clear  and  undoubted,  the  nature  and  origin  of  the 
right  are  only  important  as  affecting  the  question  of  the 
remedy,  but  upon  that  question  the  origin  and  nature  of  the 
right  are  important  considerations.  We  think  the  origin 
and  nature  of  her  right  are  such  as  to  give  her  an  equitable 
claim  upon  the  proceeds  realized  upon  the  mortgage  exe- 
cuted to  the  appellant,  Margaret  McGuffey.     Mrs.  McClain 
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owned  the  land,  and  the  money  paid  into  court  reallj  comes 
from  the  land.  Her  right  is  substantially  that  of  a  vendor 
having  a  lien  for  unpaid  purchase-money.  The  object  in 
depositing  the  noted  and  accounts  with  Mrs.  McGuffey  was 
to  protect  her  from  loss  because  of  the  indemnifying  mort- 
gage to  Carroll^  and  it  was  equivalent  to  permitting  her  to 
retain  so  much  money  as  the  notes  and  accounts  represented 
out  of  the  agreed  price  of  the  real  estate.  We  think  it  clear 
that^  if  money  had  been  retained,  Mrs.  McClain  might,  in 
the  capacity  of  an  unpaid  vendor,  have  subjected  any  inter- 
est in  the  land  held  by  her  grantee  to  her  equitable  lien. 
And,  as  ^'  equity  looks  through  form  to  substance,^'  the  char- 
acter of  the  thing  retained  can  not  impair  the  rights  of  the 
vendor.  The  central  truth  is,  that  Mrs.  McClain  ought,  in 
good  conscience,  be  paid  for  her  land.  To  secure  her,  equity 
will  seize  upon  any  interest  in  the  land  which  remained  in 
the  grantee. 

The  doctrine  of  equitable  conversion  is  influential  here. 
The  form  into  which  property  changes  is  not  material,  for 
equity  will  follow  the  property  into  whatever  form  it  may  as- 
sume, in  order  to  secure  it  for  the  person  entitled  to  it,  and 
in  this  instance  it  will  follow  the  interest  of  Mrs.  McGuf- 
fey in  the  land  in  the  form  it  assumed  under  the  mortgage 
executed  to  her.  The  equity  of  Mrs.  McClain  is  strong,  and 
will  prevail  against  the  bald  technical  objection  that  she  can 
not  have  relief  in  such  a  suit  as  this,  for  the  meritorious 
right  she  possesses  is  one  equity  will  not  disregard ;  for 
"  equity  delights  to  do  justice,  and  that  not  by  halves.^' 

The  appellant's  counsel  are  undoubtedly  correct  in  assert- 
ing that  a  pleading  must  proceed  upon  a  definite  theory,  and 
on  that  theory  state  a  cause  of  action  or  defence.  But  while 
we  agree  to  the  premise  of  counsel,  we  controvert  their  con- 
clusion. The  cross-complaint  before  us  states  the  facts  and 
outlines  a  theory,  and  that  theory  is,  that  the  intervener  is 
entitled  to  reach  the  interest  of  the  appellant  in  the  land.    It 
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is  true  that  the  pleading  prays  for  subrogation,  but  it  also 
prays  for  other  relief,  so  that  the  prayer  for  subrogation  is 
not  exclusive  or  controlling.  Even  if  there  was  only  a 
prayer  for  subrogation,  the  appellant^s  conclusion  would  not 
follow.  A  pleading  is  tested  and  construed  by  the  facts  it 
states,  not  by  its  prayer.  Houok  v.  Graham,  106  Ind.  195 
(202);  Anderson  v.  Ackerman,  88  Ind.  481 ;  Carver  v.  Carver, 
97  Ind.  497  (505) ;  Lovely  v.  Speisshoffer,  85  Ind.  464 ;  Strib- 
ling  V.  Brougher,  79  Ind.  328. 

fiut  we  are  not  to  be  understood  as  holding  that  the  cross- 
complaint  does  not  make  a  case  for  equitable  subrogation ; 
on  the  contrary,  we  adjudge  that  it  does  make  such  a  case. 
The  courts  will  give  effect  to  the  substantive  facts,  and  assign 
to  them  their  equitable  force.  Proctor  v.  Cole,  104  Ind.  373 
(382);  Otis  v.  Gregory,  111  Ind.  504(512).  The  force  to 
be  assigned  to  the  facts  pleaded  is  that  Mrs.  McClain  was 
entitled  to  reach  by  subrogation  the  mortgage  estate  which 
her  debtor  and  grantee  held  in  the  land.  The  land  was  the 
primary  security  for  the  unpaid  purchase- money,  and  such 
security  may  be  made  available  by  the  vendor,  where  to  make 
it  availal^le  will  not  injure  third  persons.  The  mortgage 
executed  to  the  grantee  represented  her  interest  in  the  land, 
and  to  that  interest  equity  subrogates  the  appellee  Amanda 
McClain  as  a  vendor  who  has  not  received  pay  for  the  land 
sold  to  the  vendee. 

The  point,  made  under  the  specification  of  error  based  upon 
the  ruling  denying  a  new  trial,  that  the  trial  court  erred  in 
excluding  evidence,  we  dispose  of  by  saying  that,  where  the 
exclusion  of  evidence  is  not  stated  as  a  cause  for  a  new  trial, 
no  question  is  presented  on  appeal. 

The  appellant  objected  to  the  testimony  of  Walker  Mc« 
Clain  concerning  an  order  given  for  the  notes  and  accounts 
deposited  as  collateral  security.  It  is  quite  clear  that  part, 
at  least,  of  the  testimony  of  the  witness  was  competent,  and 
as  the  objection  does  not  separate  the  competent  from  the  in- 
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competent,  there  was  no  error  in  overruling  it.  Jones  v. 
State,  118  Ind.  39,  and  cases  cited ;  Pape  v.  Wright,  116 
Ind.  502. 

Judgment  affirmed. 

Filed  Feb.  16, 1892. 


No.  16,2d9. 

Clark  et  al.  t^.  The  Manufactubebs'  MuruAii  Fire 

Insurance  Company. 

Iksubanos. — Meaning  af^Damaga?*  in  SoeUan  5755.— The  word  **  damages," 
as  used  in  section  3753,  B.  8. 1881,  means  fire  losses. 

Samb. — As^esemeiUs, —  When  Oan  be  Made. — Under  section  3753  assessments 
are  only  authorized  for  the  payment  of  the  just  claims  of  members, 
founded  on  policies,  and  only  to  pay  an  excess  of  the  claim  over  the 
remainder  of  the  fund  on  hand  after  deducting  expenses. 

Baux.— Meaning  of  ** Member**  in  Section S75S. --The  term  "  member  "  used 
in  said  section  3753  is  synonymous  with  policy-holder,  so  far  as  it  re- 
lates to  the  payment  of  fire  losses. 

Same.— 2W  Qasaee  of  PoUcy'Holder$.'--'Equaiity  q^.— The  fire  losses  oi  both 
the  paid  up  policy-holders  and  those  of  the  purely  mutual  plan  stand 
on  the  same  footing. 

Bame. — OaneeUaUon, — Righi  to  Make  Coniradfor, — An  insurance  company 
may  make  a  contract  for  the  right  to  cancel  a  policy  on  certain  condi- 
tions, and  providing  for  the  refunding  of  unearned  premiums  paid. 

Same. —  UneatTud  I\'emiums. — Inference  of  Paid  up  Polvcy^Holdere  (her^  Ui^ 
paid. — Paid  up  policy-holders  in  a  mutual  fire  insurance  company,  o> 
ganized  under  the  laws  of  this  State,  for  which  a  receiver  has  been  ap* 
pointed,  and  whose  policies  have  been  cancelled  under  an  an  order  of 
the  court,  are  entitled  to  have  their  unearned  premiums  paid,  after  the 
payment  of  the  expenses  of  the  company,  out  of  any  money  remaining 
on  hand,  in  preference  to  the  claims  of  members  for  fire  losses,  who 
must  resort  to  the  fund  to  be  created  by  the  payment  of  premium  notes. 

Marshalling  Assets. —  2W  Funds. —  Eleclion. — A  person  having  two 
funds  to  satisfy  his  demands  can  not  by  an  election  disappoint  another 
person  who  has  only  one  fund  to  which  he  can  resort. 

From  the  Marion  Superior  Court. 

V.  Carter,  8,  J,  Peelle  and  W*  L.  Taylor,  for  appellants. 
F.  M.  Finch  and  J.  A.  Finch,  for  appellee. 
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McBride^  J. — The  Manufacturers'  Mutual  Fire  Insurance 
Company,  organized  under  the  laws  of  this  State,  was,  on  the 
26th  day  of  April,  1890,  by  the  superior  court  of  Marion 
county,  at  the  suit  of  one  of  its  policy-holders,  and  on  a 
showing  and  confession  of  danger  of  insolvency,  placed  in 
the  hands  of  a  receiver  to  close  up  its  affairs  with  a  view  to 
going  out  of  business. 

The  controversy  in  this  case  is  between  the  receiver  and 
certain  creditors  of  the  company,  who,  by  their  intervening 
petition,  show,  in  substance,  the  following  facts. 

The  company,  while  doing  business,  issued  two  forms  of 
policies,  one  under  the  purely  mutual  plan,  wherein  the  as- 
sured executed  a  premium  note,  which  note  was  liable  to  be 
assessed  to  make  assets  with  which  to  pay  all  ji^st  claims 
founded  on  policies  issued  by  the  company.  Such  policy- 
holders were,  as  such  members  of  the  company,  entitled  to 
share  in  the  profits,  if  any,  in  addition  to  their  liability  to 
assessment  on  their  premium  notes  to  pay  losses. 

The  other  form  of  policy  is  designated  in  the  petition  as 
the  "  all-cash  premium  policy ,^^  in  which  the  assured  paid  a 
fixed  and  certain  premium  in  cash,  and  gave  no  note.  Such 
policy-holders  were  not  members  of  the  company,  were  not 
entitled  to  share  in  its  profits,  and  were  not  liable  to  assess- 
ment to  pay  losses.  Both  forms  of  policy  contained  stipu- 
lations reserving  to  both  parties  the  right  to  cancel  the  policy 
on  certain  conditions,  and  providing  for  the  refunding  of  un- 
earned premiums  paid. 

It  is  shown  by  the  petition  that,  immediately  on  the  ap- 
pointment of  the  receiver,  he,  by  order  of  the  court,  can- 
celled all  out-standing  policies.  The  claims  of  the  petitioners 
are  all  for  unearned,  return  premiums,  due  on  policies  thus 
cancelled,  and  with  one  exception  the  policies  were  all-cash 
premium  policies. 

The  petition  makes  the  following  showing  of  the  assets 
and  liabilities  of  the  company : 
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Assets. 

Premium  notes,  assessable  under  the  statute  .    .    .  $100,000 
Cash  received  for  premiums  on  all-cash  premium 

policies  .    .    . , 5,000 

Cash  received  from  other  sources 6,000 

Total 1110,000 

Liabilities. 

Fire  losses  unpaid    . $40,000 

Amount  due  on  unearned  return  premiums  on  all- 
cash  policies  at  date  of  cancellation 4,000 

Amount  of  the  unearned  cash  portion  of  premium  on 

the  mutual  policies 2,000 

Total  liabilities $46,000 

The  petition  shows  the  amounts  of  the  several  claims  of 
the  petitioners,  that  they  had  made  and  filed  proofs  thereof 
with  the  receiver,  who,  it  was  alleged,  admitted  and  rec- 
ognized them  as  indebtedness  of  the  company,  but  refused  to 
allow  or  admit  them  as  proper  demands  to  share  in  any  div- 
idend or  dividends  that  might  be  declared  by  him  on  the 
liabilities  of  the  company. 

It  is  further  shown  that  the  receiver  has  declared  and  paid 
a  dividend  of  twenty  per  cent,  upon  the  claims  for  fire  losses, 
which  was  paid  out  of  the  cash  on  hand,  including  the  $5,- 
000  received  from  premiums  on  all-cash  premium  policies, 
but  refused  to  allow  or  pay  a  like  dividend  on  their  claims, 
or  to  admit  and  include  them  in  any  amount  for  which  an 
assessment  can  be  made  on  the  premium  notes.  The  peti- 
tioners asked  for  an  order  directing  the  receiver : 

1st.  To  apply  the  sum  of  $5,000,  received  from  premiums 
on  all-cash  premium  policies,  to  the  payment  of  their  claims. 

2d.  If  this  could  not  be  done,  to  order  him  to  pay  them  a 
dividend  of  twenty  per  cent.,  to  make  thetn  equal  with  the 
claims  for  fire  losses. 

3d.   That  their  claims  for  unearned  premiums  be  allowed 
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as  valid  claims,  entitled  to  share  in  all  dividends  declared. 

4th.  That  the  receiver  be  directed  to  admit  and  include 
their  claims  in  the  amount  for  which  an  assessment  shall  be 
made  on  the  premium  notes. 

The  petition  concluded  with  a  general  prayer  for  relief. 

The  court  sustained  a  demurrer  to  the  petition^  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  or  to  entitle  the  petitioners  to  any  relief 
whatever.  ^ 

The  determination  of  this  question  requires  us  to  construe 
sections  3752  and  3753,  R.  S.  1881,  which  are  as  follows : 

*'  3752.  Every  person  who  shall  become  a  member  of  such 
company  shall,  before  receiving  a  policy,  deposit  his,  her,  or 
their  promissory  note,  as  a  premium  not^,  and  shall  pay  such 
further  consideration,  on  or  before  receiving  the  policy,  as 
may  be  agreed  upon ;  and  such  note  shall  be  payable,  in  whole 
or  in  part,  when,  on  any  assessment,  the  directors  may  re- 
quire the  same.  But  should  any  person  insuring  in  such 
company  so  desire,  he  can  pay  a  definite  consideration,  in 
lieu  of  giving  a  premium  note;  and  in  this  case,  the  person 
so  insured  shall  not  be  deemed  a  member,  nor  entitled  to 
share  in  the  accumulations  of  the  company.  And  such  com- 
pany may,  if  it  so  desire,  take  a  promissory  note,  for  the  cash 
premium,  for  such  length  of  time,  on  any  policy,  as  may  be 
agreed  upon ;  and  if  such  premium  note  sh^ll  remain  un- 
paid afler  it  becomes  due,  the  company  shall  not  be  held  re- 
sponsible for  any  loss  or  damage  that  may  take  place  under 
any  policy  for  which  such  note  was  given." 

'^  3753.  The  funds  of  every  such  corporation  shall  be  in- 
vested in  stocks  or  loaned  on  security,  as  the  directors  may 
order;  and  shall  be  appropriated,  first,  to  pay  the  expenses 
of  the  corporation,  and  then  to  pay  the  damages  which  any 
member  may  be  entitled  to  recover  on  his  policy.  And  if 
any  member  shall  have  a  just  claim  on  the  corporation, 
founded  on  a  policy  issued  by  it,  exceeding  the  amount  of  its 
then  existing  funds,  exclusive  of  deposit  notes  given  by  the 
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members,  the  directors  shtill  forthwith  assess  such  sum  as  may 
be  necessary  to  pay  the  same  upon  the  members,  in  propor- 
tion to  the  amount  of  their  premiums  and  deposits,  severally, 
for  seven  years ;  but  no  member  shall  be  liable  to  pay,  in 
the  whole,  more  than  the  amount  of  his  premium  and  de- 
posit note.*' 

It  will  be  observed  that  the  section  last  above  quoted, 
which  relates  to  the  investment  and  appropriation  of  the 
funds  of  the  company,^  only  recognizes,  in  terms,  two  objects 
p>  which  the  funas  (by  which  is  evidently  meant  all  money 
received  from  any  source  except  that  realized  from  assess- 
ments on  premium  notes)  may  be  appropriated.  These  two 
objects  are :  1st.  Payment  of  expenses ;  and,  2d.  Payment 
of  damages  which  members  may  be  entitled  to  recover  on 
their  policies. 

This,  as  we  construe  it,  means  fire  losses.  Assessments 
are  only  authorized  for  the  payment  of  the  just  claims  of 
members,  founded  on  policies,  and  only  to  pay  an  excess  of 
the  claim  over  the  balance  of  the  fund  on  hand  after  deduct- 
ing expenses. 

As  section  3752  provides  that  one  insuring  on  the  ^'  all- 
cash  premium '^  plan  '^  shall  not  be  deemed  a  member,  nor 
entitled  to  participate  in  the  accumulations  of  the  company," 
if  this  provision  is  to  be  construed  literally,  and  only  those 
insured  on  the  mutual  plan  are  members,  there  is  no  provis- 
ion whatever  made  for  paying  a  loss  incurred  by  those  who 
are  not  insured  on  the  mutual  plan.  The  statute,  in  terms, 
recognizes  only  liability  to  members. 

It  can  not  be  supposed,  however,  that  the  Legislature, 
when  it  authorized  the  making  of  contracts  6f  insurance  on 
the  all-cash  premium  plan,  did  not  also  intend  to  provide 
for  the  payment  of  losses  arising  under  such  policies. 

We  are  of  the  opinion  that,  fairly  construed,  the  term 
^*  member,''  when  used  in  section  3753,  in  the  connection  in- 
dicated, is  synonymous  with  policy-holder.     From  this  it  re- 
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salts  that  fire  losses  on  both  classes  of  policies  stand  on  the 
same  footing. 

They  are  equally  entitled  to  payment  out  of  the  fund  on 
hand,  and  premium  notes  may  be  assessed,  not  only  to 
pay  losses  suffered  by  those  insured  on.  the  purely  mutual 
plan,  but  for  ;the'  payment  of  losses  suffered  by  members 
who  have  paid  their  premiums  in  full  in  advance.  Jaokson 
V.  BoberU,  31  N.  Y.  304. 

Assessments  on  premium  notes  can,  however,  only  be 
made  to  pay  fire  losses.  Sinniasippi  Ins.  Co,  v.  Tafi,  26  Ind. 
240.  In  the  case  cited  it  is  held  that  the  premium  note  is 
^^  sacred  to  the  purpose  of  indemnity  of  members  against 
losses  by  fire,''  and  can  not  be  used  for  any  other  purpose, 
flee,  also,  Boland  v.  Whitman^  33  Ind.  64. 

This  disposes  of  the  claim  of  the  petitioners  to  share  in 
dl  dividends  declared,  or  in  the  proceeds  of  any  assessments 
on  premium  notes. 

Construing  section  3753  again,  literally,  we  find  no  pro- 
vision whatever  made  for  the  payment  of  claims  of  the  char- 
acter here  involved. 

Unearned  premiums  are  neither  losses  nor  expenses.  The 
cancellation  of  the  policies  was,  however,  in  accordance  with 
the  terms  of  the  contract,  and  the  contract  was  one  the  pai^ties 
might  lawfully  make.  Boland  v.  Whitmany  supra.  The 
claims  of  the  petitioners  for  unearned  return  premiums  are 
therefore  just  and  valid  claims  against  the  company.  The 
only  fund  out  of  which  they  can  be  paid  is  the  $10,000  cash 
on  hand.  The  primary  claim  upon  this  fund  is  that  for  ex- 
penses ;  but,  accepting  the  showing  made  as  full,  there  are  no 
expenses  unpaid.  After  the  payment  of  expenses,  this  fund 
may  be  applied  to  the  payment  of  fire  losses.  The  members 
to  whom  fire  losses  are  due  have  therefore  two  funds  to  which 
they  can  resort,  while  the  holders  of  claims  for  unearned  re- 
turn premiums  have  but  one.  It  thus  becomes  a  question 
of  the  marshalling  of  assets.  We  have  here  two  classes  of 
Vol.  130.— 22 
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creditors  and  two  funds.  One  class  of  creditors  (claimants 
of  fire  losses)  have  access  to  both  funds,  while  the  other 
class  (the  petitioners  herein)  are  confined  to  one,  and  in  that 
one  fund  the  first  class  has  the  superior  right. 

We  think  the  case  is  clearly  within  the  equitable  principle 
upon  which  the  rule  for  the  marshalling  of  assets  depends, 
that  a  person  having  two  funds  to  satisfy  his  demands,  shall 
not  by  his  election  disappoint  a  party  who  has  only  one 
fund.  Aldrich  v.  Cooper^  8  Vesey,  308 ;  2  Leading  Cases  in 
Eq.  228,  and  notes  to  same  ^  Hannegan  v.  Hannah,  7  Blackf.. 
853. 

We  think  it  is  not  within  the  case  of  In  re  Professumal 
Life  Assurance  Co.,  3  L.  B.  Ekj.  668,  as  we  think  here  the 
premium  notes  in  themselves  constitute  a  fund,  which  waa 
created  for  that  express  purpose,  so  that  when  the  conflicting- 
rights  of  the  two  classes  of  creditors  arose  the  two  funda 
were  in  existence.     In  our  opinion  the  petitioners  have  the 
right  to  insist  that  the  fund  created  by  the  premium  notes  be 
first  exhausted  in  payment  of  fire  losses,  and  that  the  cash 
fund  on  hand  be  not  drawn  upon  for  that  purpose  for  enough 
to  so  impair  it  that  it  will  be  insufficient  to  pay  the  claims 
of  petitioners,  unless  the  other  fund  prove  insufficient  to  pay 
the  fire  losses.     It  follows  that  the  receiver  erred  in  declar- 
ing and  paying  the  dividend  already  paid  from  the  cash  on 
hand.  He  should  be  directed  by  the  court  to  assess  upon  the 
premium  notes  and  collect  such  sum  as  will,  with  the  sur- 
plus of  cash  fund  over  and  above  the  expenses  and  unearned 
return  premiums,  suffice  to  pay  fire  losses.  Only  in  the  event 
that  the  premium  note  fund  proves  insufficient  to  pay  fire 
losses  should  the  cash  fund  be  drawn  upon  for  that  purpose 
far  enough  to  defeat  the  claims  of  the  petitioners.     If  the 
dividend  already  declared  and  paid  has  that  effect,  the  peti- 
tioners are  entitled  to  be  subrogated  to  the  rights  of  the  other 
class  of  creditors,  in  the  other  fund,  for  enough  to  make  them 
whole. 

The  petitioners  are  not  entitled  to  relief  in  any  of  the  spe- 
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cific  forms  indicated  in  the  prayer  to  their  petition^  but  un- 
der the  general  prayer  for  relief  with  which  the  petition 
closes,  the  court  is  empowered  to  extend  any  relief  justified  . 
by  the  facts  pleaded. 

Judgment  reversed,  with  instructions  to  the  superior  court 
of  Marion  county  to  overrule  the  demurrer  to  the  petition, 
and  for  further  action  in  accordance  with  this  opinion. 

FUed  Feb.  16»  1892. 
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TOMUKSON  V.  HaBBIB.  m  ^i 

Appeal. — AmendmerU  (f  Bill  cfExeqttions, — An  appeal  will  not  lie  to  the 
Sapreme  Coart  from  a  proceedlDg  institated  in  the  Superior  Conrt  to 
amend  a  bill  of  exceptions  embraced  in  the  transcript  of  a  case  then 
pending  in  the  Supreme  Coart. 

From  the  Marion  Superior  Court. 

F.  Knefler  and  J.  8.  Berryhilly  for  appellant. 
71  E.  Johnson,  8.  M.  8hepard  and  W.  E.  Niblaeky  for  ap- 
pellee. 

Miller,  J. — This  is  an  appeal  from  a  proceeding  insti- 
tuted in  the  superior  court  to  amend  a  bill  of  exceptions 
which  was  embraced  in  the  transcript  in  Harris  v.  Tomlinr 
son,  post,  p.  426,  then  pending  in  this  court. 

The  proceeding  was  a  part  of,  or  auxiliary  to,  the  original 
cause,  and  in  such  case  an  appeal  will  not  lie  to  this  court  as 
from  an  original  case.  Hamilton  v.  Burch,  28  Ind.  233 ; 
8eig  v.  Long,  72  Ind.  18 ;  Hannah  v.  Dorrell,  73  Ind.  465  ; 
Harris  v.  Tomlinson,  supra. 

Where  a  suit  is  instituted  to  correct  a  bill  of  exceptions, 
or  other  record,  not  in  aid  of  a  pending  suit,  an  appeal  will 
lie  as  in  other  actions. 
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This  appeal  is  therefore  dismissed;   costs  in  this  court 
against  the  appellant. 
Filed  Feb.  16, 1892. 


No.  15,944. 

QniKN  V.  The  State. 

I^  '^^  OBiBfiN AL  Law. — Ituiructioru, — Dirtetxag  Bailiff  to  Qim, — It  is  error  for  the 
-^  trial  court,  in  a  criminal  prosecution,  to  direct  the  bailiff  to  go  into 
the  jury  room  and  give  the  jury  instructions  as  to  the  retam  of  their 
verdict. 
Samb. — Reception  tf  Yerdiet  hy  Attorney, — It  b  error  to  direct  that  the  ver- 
dict should  be  received  by  an  attorney,  unless  he  is  appointed  a  special 
judge. 

From  the  Marshall  Circuit  Court. 

J.  D.  McLaren  and  E.  C  Martindaley  for  appellant. 
A.  On  Smith,  Attorney  General,  and  8.  N.  Stevens,  Prose- 
cuting Attorney,  for  the  State. 

Elliott,  C.  J. — The  judgment  in  this  case  must  be  re- 
versed. The  trial  judge  directed  the  bailiff  to  go  into  the 
jury  room  and  give  the  jury  instructions  as  to  the  return  of 
their  verdict.  He  also  directed  that  the  verdict  should  be 
,  received  by  an  attorney  of  the  court,  but  did  not  appoint  him 
a  special  judge. 

Judgment  reversed. 

FUed  Feb.  17, 1892. 
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No.  15,223. 

Nichols  v.  Colgan. 

Fraud. — MiurepraentaHons  Procuring  Sale, — Defence  «n  Aetum  for  PurehaM- 
Mmey, — Fraudulent  and  wilful  representations  concorning  the  adapta- 
bility and  value  of  land,  who  relies  thereon,  and  which  brings  about 
a  sale  to  the  person  to  whom  they  are  made,  can  be  pleaded  as  a  de- 
fence in  an  action  to  recover  the  purchase-money,  to  so  much  of  such 
purchase-money  as  actually  exceeds  the  value  of  the  land  so  purchased. 

Same. — Agent. — Oonspiraey, — liisrepreaentaiions. — The  fraudulent  represen- 
tations of  an  agent  made  in  pursuance  of  a  conspiracy  between  the 
principal  and  agent  are  the  representations  of  the  principal. 

I 

J* 

From  the  Pulaski  Circuit  Court. 

W.  Spangler  and  H.  A.  Steia,  for  appellant. 
N.  L.  Agnew  and  B.  BorderSf  for  appellee. 

Olds,  J. — Martha  Nichols,  appellant,  brought  these  pro- 
ceedings against  Catharine  Colgan,  appellee,  to  review  a 
judgment  on  account  of  erroi*s  of  law. 

In  the  original  complaint  the  appellant  alleges'  that  she 
was  the  owner  of  a  tract  of  80  acres  of  land  situate  in  Pa- 
laski  county,  and  she  sold  the  same  to  the  appellee  for  the  sum 
of  $1,500,  to  be  paid  for  as  follows :  $250  cash,  $250  in  thirty 
days,  and  $1,000  in  two  years,  less  $183  of  a  school-fund  mort- 
gage then  upon  said  land.  The  $817  was  to  be  secured  by  a 
mortgage  on  said  premises  due  in  two  years,  with  six  percent, 
interest,  interest  to  be  paid  annually,  and  appellee  to  pay  said 
school  fund  mortgage  as  a  part  of  said  purchase-price.  In  pur- 
suance of  said  agreement  appellant  conveyed  said  land  to  the 
appellee  by  warranty  deed  on  the  13th  day  of  April,  1887,  and 
appellee  paid  to  the  appellant  $250,  and  appellee  took  pos- 
session of  the  premises,  and  still  holds  possession  of  the 
same,  and  has  wholly  failed  and  refuses  to  pay  the  sum  of 
$250,  payable  in  thirty  days,  and  although  requested  so  to 
do,  failed  and  refuses  to  execute  a  mortgage  securing  said 
$817,  as  she  agreed ;  that  the  $250  is  long  past  due,  and  the 
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time  for  the  execution  of  said  mortgage  has  long  since  passed. 
Prayer  for  judgment  for  said  sum  of  $250^  and  that  the  ap- 
pellee be  compelled  to  execute  a  mortgage  for  said  sum  of 
$817  in  pursuance  of  said  contract^  and  that  the  same  be 
declared  a  lien  on  said  land. 

Appellee  answered  the  complaint,  and  the  appellant  filed 
a  demurrer  to  the  answer^  which  was  overruled,  and  excep- 
tions reserved  to  the  ruling.  The  appellant  replied,  and  the 
cause  was  tried  by  the  court,  resulting  in  a  finding  and  judg- 
ment in  favor  of  the  appellee. 

The  appellant  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  exceptions  reserved^  and  time  given  for  the 
filing  of  a  bill  of  exceptions,  and  the  bill  of  exceptions  was 
duly  prepared,  signed  and  filed  in  the  clerk's  office  of  said 
court. 

The  appellant  filed  her  complaint  in  this  action,  alleging 
the  error  of  the  court  in  overruling  the  demurrer  to  the  an- 
swer and  overruling  the  motion  for  a  new  trial  as  grounds 
for  reviewing  the  judgment. 

The  appelleie  filed  a  demurrer  to  the  complaint  in  this  ac- 
tion, which  was  sustained,  and  judgment  rendered  on  de- 
murrer, and  from  this  judgment  appellant  prosecutes  this 
appeal. 

It  is  contended  that  the  court  erred  in  overruling  appel- 
lant's demurrer  to  the  appellee's  answer  in  the  original  2iO^ 
tion.  In  said  answer  the  appellee  alleged  that  the  appellee, 
at  the  time  she  made  the  contract,  was  an  old,  feeble,  crip- 
pled woman  unable  to  travel,  walk  or  attend  to  any  busi- 
ness for  herself;  that  she,  with  her  family  of  three  sons  and 
one  daughter,  were  living  in  the  city  of  Chicago ;  that  the 
appellant  and  her  husband  well  knew  the  condition  of  the 
appellee,  and  knew  her  family ;  that  her  son  Joseph,  for  some 
three  years  prior  thereto,  and  at  the  time  of  making  the  said 
contract,  worked  at  the  stock  yards  in  said  city  of  Chicago, 
and  had  no  experience  in  farming,  and  knew  nothing  of 
farming  or  farm  lands,  as  the  appellant  and  her  husband  well 
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knew;  that  in  March,  1887,  Charles  Nichols,  the  husband 
of  the  appellant,  acting  as  agent  for  his  wife,  and  in  pursu- 
ance of  a  conspiracy  previously  formed  between  said  ap- 
pellant and  her  husband,  came  to  the  stock-yards  in  Chica- 
go and  brought  with  him  several  ears  of  large,  fine  and  well- 
matured  corn/  and  several  large,  fine  and  well-matured 
potatoes,  and  exhibited  them  to  appellee's  son  Jost'ph  C. 
Colgan  and  others,  and  said  it  was  raised  on  the  said  eighty 
acres  of  land  owned  by  appellant  in  said  Pulaski  county  the 
previous  year,  and  stated  that  it  was  a  fine  farm,  and  as 
good  land  as  there  was  in  said  Pulaski  county  ;  that  the  corn 
and  potatoes  were  fkir  specimens  of  the  crops  raised  on  said 
land  the  previous  year,  and  stated  that  there  was  twenty-two 
acres  in  cultivation,  and  there  was  a  good  house  on  the  land; 
that  said  Charles  Nichols  shortly  afterwards,  and  while  still 
acting  in  pursuance  of  said  conspiracy  between  *himself  and 
appellant,  spoke  to  said  Joseph  Colgan,  and  wanted  to  sell 
him  the  land  mentioned  and  described  in  the  complaint; 
said  Joseph  told  him  he  did  not  want  the  land  as  he  ex* 
pected  to  remain  in  Chicago,  but  if  it  was  such  land  as  he 
said  it  was  he  would  have  his  mother  buy  it  for  herself  and 
his  brothers  and  sister  a  home,  as  his  brothers  were  out  of 
work,  and  would  like  to  have  a  farm  ;  said  Charles  Nichols 
replied  that  it  was- as  good  a  farm  as  there  was  in  Pulaski 
isounty,  and  was  well  worth  $2,000,  but  he  did  not  want  it 
and  would  sell  it  for  $1,500.  Joseph  then  told  said  Nichols 
that  neither  he  nor  his  brothers  were  farmers,  and  never 
farmed,  and  knew  nothing  about  farming  or  wild  land,  and 
if  they  purchased  the  land  would  have  to  take  his  word  as 
to  the  condition  and  value  of  the  land ;  that  he  could  not 
go  himself  to  see  the  farm,  but  would  send  his  brothers  to 
see  how  the  buildings  on  the  farm  would  suit  his  mother, 
and  at  the  same  time  told  him  that  his  brothers  knew  noth- 
ing of  farming  or  wild  lands  in  this  country,  and  had  never 
seen  corn  grow ;  that  said  Charles  Nichols  and  Joseph  Col- 
gan for  three  years  had  been  and  were  their  friends  and  ac- 
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quaintances,  having  worked  together  at  the  stock-yards  dar* 
ing  that  time ;  that  shortly  thereafter  William  and  Charles 
Colgan,  brothers  of  Joseph,  of  whom  he  had  spoken,  and 
said  Nichols^  at  a  time  when  no  crops  were  growing  on  said 
land,  came  to  said  Pulaski  county  in  pursuance  of  said 
agreement  between  said  Nichols  and  Joseph  Oolgan  to  see 
said  farm  and  inspect  the  buildings  thereon  ;  that  said  WilU 
iam  and  John  Colgan,  as  appellant  and  her  husband  well 
knew,  were  born  in  England  and  had  but  recently  come  to 
America,  were  totally  ignorant  of  the  condition  and  value 
of  farming  and  wild  lands  in  America,  and  especially  so  as  to 
lands  in  Pulaski  county,  which  appear  well  to  the  inexperi- 
enced but  are  worthless  and  fit  for  nothing,  and  calculated 
only  to  deceive  persons  unacquainted  with  the  condition  and 
value  of  lands;  that, in  pursuance  of  said  conspiracy, said 
appellant  meti  her  husband  and  William  and  John  Colgan 
in  Pulaski  county  and  proceeded  with  them  on  their  tour  of 
inspection ;  that  said  William  and  John  did  not  examine 
said  land,  and  could  not  have  done  so  if  they  had  desired, 
for  the  reason  that  they  did  not  know  wild  from  cultivated 
land,  as  appellant  and  her  husband  well  knew,  but  did  inspect 
the  buildings  on  said  land,  and  complained  that  there  was 
not  enough  room  in  the  house,  and  said  Nichols  agreed  to 
build  an  addition  to  said  house  to  make  it  large  enough,  but 
failed  to  do  so;  that  appellant  and  her  husband  kept  said 
William  and  John  away  from  any  person  who  would  have 
informed  them  of  the  true  value  and  condition  of  said  land,  by 
telling  them  that  the  persons  whom  they  met  and  the  neigh- 
bors whom  they  desired  to  call  upon  were  thieves  and  per- 
sons of  bad  repute,  and  they  should  be  careful  to  have  noth- 
ing to  do  with  tiiem,  but  took  them  to  the  house  of  one 
Kline,  a  special  friend  of  said  appellant  and  her  husband, 
and  said  Kline,  to  aid  them  in  the  design  of  cheating  the  ap- 
pellee, said  the  land  was  cheap  at  $1,500,  and  that  it  was 
probably  in  the  gas  belt,  and  if  gas  should  be  found  in  the 
county  the  land  would  at  once  be  worth  double  that  sum; 
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that  said  land  lies  a  short  distance  from  the  town  of  6an- 
drum  Jn  said  county,  and  when  they  were  passing  through 
said  town  in  going  to  the  land,  knowing  the  appellee  was  a 
member  of  the  Catholic  church,  and  a  daily  attendant  on  the 
service  in  said  church,  and  knowing  she  was  unable  to  go 
more  than  a  short  distance  to  church,  told  said  John  and 
William  that  there  was  a  Catholic  church  in  said  town,  and 
pointed  out  the  place  where  he  said  itwas  located,  which 
was  hidden  from  view  by  some  trees,  and  pointed  out  the 
house  which  he  said  was  the  residence  of  the  priest ;  that 
said  representations  made  by  the  appellant  and  her  husband 
were  communicated  to  her,  and  she  made  the  contract  men- 
tioned in  the  complaint,  believing  the  same  to  be  true,  and 
implicitly'relying  on  the  same,  but  she  avers  that  said  rep- 
resentations  were  wholly  and  totally  false  and  fraudulent, 
and  were  made  only  for  the  purpose  of  cheating  and  defraud- 
ing her ;  that  the  land,  so  far  from  being  worth  $1,500,  was 
not  worth  more  than  $400  at  the  time  she  made  said  contract, 
and  was  not  worth  $250,  subject  to  the  $183  mortgage  there- 
on ;  that  it  was  not  worth  as  much  as  the  best  land  in  said 
county,  but  was  and  is  poor,  wet,  swampy  and  inferior,  and 
almost  worthless,  while  there  are  fine,  valuable  lands  in  said 
county,  worth  more  than  $200  per  acre ;  that  said  corn  and 
potatoes  exhibited  to  her  said  son  Joseph  were  not  growo  on 
said  land,  and  were  not  fair  samples  of  the  corn  and  potatoes 
grown  on  said  land  the  previous  year ;  that  the  corn  and 
potatoes  grown  on  said  land  the  previous  year  were  poor, 
small  and  worthless ;  that  there  was  only  five  acres  in  culti- 
vation on  said  land,  instead  of  twenty-two  acres,  as  repre- 
sented ;  that  there  was  no  Catholic  church  at  Gundrum,  and 
none  nearer  than  Winamac,  a  distance  of  eight  miles,  as 
said  Nichols  well  knew,  and  she  is  deprived  of  attending 
church  service ;  that  neither  the  appellee  nor  any  of  her  fam- 
ily ascertained  the  true  condition  of  said  land  until  after  she 
had  taken  possession  of  the  same  and  moved  upon  it ;  that 
at  the  time  she  made  said  contract  and  received  said  deed 
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she  had  never  seen  said  land,  and  took  it  wholly  upon  the 
faith  of  the  statements  and  representations  made  by  said 
appellant  and  her  husband,  which  were  false,  as  they  both' 
well  k^new. 

Some  of  the  representations  alleged  in  this  contract  are 
not  siich  as  would  be  available. 

The  facts  alleged  in  the  paragraph  show  that  the  nego* 
tiations  were  carried  on  principally  by  the  husband  of  the 
appellant  acting  for  her,  and  by  the  sons  of  the  appellee  act- 
ing for  the  appellee.  If  a  fraud  was  practiced  by  false  rep- 
resentations made  by  the  husband  of  the  appellant  in  pur- 
suance of  a  conspiracy  between  the  appellant  and  her  husband 
to  the  sons  of  the  appellee  acting  for  the  appellee  in  nego- 
tiating the  purchase,  the  appellee  is  as  clearly  entitle  to  relief 
against  the  fraud  as  if  the  representations  were  made  to  her 
in  person. 

It  clearly  appears  from  facts  alleged  that  the  appellee  was 
in  such  a  state  of  health  on  account  of  age  and  other  afflic- 
tions that  she  was  not  able  to  get  about  and  attend  to  the 
business  herself;  that  the  sons  were  totally  unacquainted 
with  landed  property,  as  to  the  condition  of  the  soil,  its  state 
of  cultivation  and  value,  and  that  these  facts  were  all  well 
known  to  the  appellant  and  her  husband.  It  alleges  that  the 
appellant  and  her  husband  entered  into  a  conspiracy  to  cheat 
and  defraud  the  appellee  in  the  sale  of  the  land,  knowing 
that  the  negotiations  would  have  to  be  conducted  through 
the  sons  of  the  appellee.  It  further  appears  that  the  hus- 
band, Charles  Nichols,  and  Joseph  Colgan,  were,  and  for 
three  years  had  been,  friends  and  associates,  having  worked 
together  during  that  time,  and  taking  advantage  of  the  friend- 
ship, afler  being  admonished  by  Joseph  that  he  knew  noth- 
ing about  the  condition  of  either  farm  or  wild  land,  or  of  the 
value  of  either,  and  if  a  purchase  was  made  he  would  have 
to  rely  on  his  representations  as  to  its  condition  and  value. 

We  think  the  answer  clearly  states  facts  sufficient  to  with- 
stand a  demurrer. 
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The  only  other  question  presented  by  the  record  and  dis- 
cussed by  counsel  relates  to  the  sufficiency  of  the  evidence 
to  sustain  the  finding  of  the  court. 

There  is  no  such  lack  of  evidence  that  this  court  would 
have  reversed  the  judgment  on  appeal,  and  hence  the  appel- 
lant is' not  entitled  to  have  the  judgment  reviewed  on  account 
of  the  insufficiency  of  the  evidence. 

There  was  no  error  in  sustaining  a  demurrer  to  the  com- 
plaint. 

Judgment  affirmed,  with  costs. 

FUed  Feb.  18»  1892. 


No.  15,115. 

The  Pennsylvania  Company  v..  Brush,  Administba- 

TRIX. 

Neglioence. — CfBailroad  Company, — Defedive  Tie, — Injury  to  Employe, — 
In  an  action  for  the  death  of  plaintiff's  decedent,  alleged  to  have  been 
caused  by  the  defendant's  negligence,  the  complaint  alleged  that  while 
the  decedent,  a  yard  conductor  in  the  employ  of  the  defendant,  was 
making  up  a  train  and  coupling  cars  his  foot  caught  under  the  slivered 
portion  of  a  defective  tie,  whereby  he  was,  without  fault  on  his  part, 
thrown  down  on  the  track,  run  over  and  killed ;  that  the  decedent  had 
no  knowledge  of  the  defective  tie  which  caused  his  injury,  and  that  the 
defendant  had  knowledge  of  such  defect  long  enough  before  the  dece- 
dent was  injured  to  have  repaired  the  same,  but  negligently  failed  and 
refused  to  make  such  repair.s 
Heldf  that  the  complaint  stated  a  cause  of  action.  * 

Bill  of  Exceptions. — Evidence. — The  long-hand  manuscript  of  the  evi- 
dence, taken  by  the  official  reporter,  does  not  become  part  of  the  record 
on  appeal  to  the  Supreme  Court  unless  it  is  embodied  in  a  bill  of  ex- 
ceptions. 

From  the  Whitley  Circuit  Co 

J.  Brackenridge  and  A.  ZollarSy  for  appellant. 
"Zr.  if.  Ninde  and  //.  W,  Ninde,  for  appellee. 
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. II   I  ■■■■■■■■I  —  -n'Ti—      -  ■  I  111  MM  ■-!■  1 —        11  I  III       ■    ^^m  ■■ 

Coffey^  C.  J. — ^The  complaint  in  this  case  is  in  a  single 
paragraph,  and  alleges,  among  other  things,  that  the  appel- 
lant possesses,  maintains,  uses,  and  operates  at  the  city  of 
Fort  Wayne,  as  part  of  the  Pittsburgh,  Fort  Wayne  and 
Chicago  Railroad  and  its  appurtenances,  a  large  *  yard  cov- 
ered with  switches  and  tracks  for  switching  purposes  and 
standing  grounds,  and  upon  which  trains  are  to  be  made  up 
for  transportation  upon  its  railroad ;  that  in  said  yard  ap- 
pellant employs  divers  locomotives,  engines,  and  divers  crews 
of  employees  to  do  such  switching,  and  make  up  such  trains 
for  transportation  over  its  road ;  that,  on  the  16tb  day  of 
August,  1887,  the  deceased,  Edward  L.  Brush,  was  in  the 
employ  of  the  appellant  at  said  yard  as  yard  conductor,  and 
on  that  day,  and  for  a  long  time  prior  thereto,  the  appellant 
bad  carelessly  and  negligently  suffered  and  permitted  one  of 
its  tracks  near  the  crossing  of  the  same  with  Hanna  street 
to  become  and  remain  out  of  repair,  and  in  a  dangerous  con- 
dition for  the  deceased,  and  other  employees,  to  do  their 
work,  and  to  switch,  conduct,  couple,  and  uncouple,  and 
make  up  trains  thereon,  and  that  on  that  day,  and  a  long 
time  prior  thereto,  appellant  had  carelessly  and  negligently 
suffered  and  permitted  a  certain  tie  under  its  track  on  said 
yard  to  become  and  remain  for  a  long  period  of  time  split, 
slivered  and  out  of  condition,  and  dangerous,  and  negligently 
suffered  said  split  and  slivered  portion  of  the  tie  to  be  and 
become  raised  up  and  sprung  away  and  separated  from  the 
main  portion  of  said  tie,  whereby  it  had  been  and  was  on 
that  day  dangerous  to  the  deceased  and  the  other  employees 
of  appellant  in  doing  their  switching  and  conducting  and 
making  up  trains;  that  by  reason  of  the  condition  of  the 
tie  the  track  was  uneven,  out  of  repair,  and  dangerous  for  the 
purposes  for  which  it  was  used ;  that  on  the  16th  day  of 
August,  1887,  it  became  and  was  the  duty  of  the  deceased  to 
conduct  one  of  the  appellant's  engines  and  trains  over  and 
along  the  track,  and  couple  and  uncouple  certain  cars  on  said 
train,  at  the  point  where  the  defective  tie  was  situated  ;  that 
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while  so  engaged  in  conducting,  managing  and  making  up 
the  train  it  became  and  was  his  duty  to  couple  certain  cars 
therein ;  that  he  carefully  and  diligently  went  in  between  the 
cars  to  couple  the  same,  and  while  he  was  so  conducting  the 
train  and  coupling  the  cars^  and  carefully  moving  along  be- 
tween the  same  to  effect  the  coupling,  his  foot  came  in  col- 
lision with  and  caught  under  and  against  the  defective  tie, 
and  against  and  under  the  split  and  slivered  portion  thereof, 
whereby  he  was,  without  any  fault  whatever  on  his  part, 
thrown  down  on  the  track,  run  over  and  killed ;  that  the 
deceased  did  not  know  at  the  time  he  was  injured  and  killed, 
nor  had  he  at  any  time  theretofore,  any  knowledge  of  the 
defect  which  caused  his  injury ;  and  that  the  appellant  had 
knowledge  of  such  defect  long  enough  before  the  deceased 
was  injured  to  have  repaired  the  same,  but  negligently  fiiiled 
and  refused  to  make  such  repair.  ^ 

As  preliminary  to  the  objection  urged  against  this  com- 
plaint, it  is  proper  to  say  that  it  is  the  duty  of  the  master  to 
use  ordinaiy  care  and  diligence  to  provide  safe  working 
places  and  safe  machinery  and  appliances  for  his  employees, 
the  neglect  of  which  is  an  actionable  wrong,  and  he  can  not 
absolve  himself  from  liability  by  delegating  such  duty  to 
another. 

It  is  not  only  the  duty  of  the  master  to  exercise  reasonable 
care  to  furnish  his  employee  with  a  safe  place  to  work  and 
safe  machinery,  but  it  is  his  further  duty  to  exercise  a  rea- 
sonable supervision  over  it,  and  to  exercise  ordinary  care  in 
keeping  it  safe  for  the  use  of  his  servant.  Nordyke  &  Marmon 
Co.  V.  Van  8ant,  99  Ind.  188 ;  Indiana  Gar  Co.  v.  Parker, 
100  Ind.  181 ;  Krueger  v.  Louisville^  etc.,  R.  W.  Co.y  111 
Ind.  51;  Pennsylvania  Co.y.  Whitcomby  111  Ind.  212;  Brad-' 
bury  V.  Ooodvnn,  108  Ind.  286;  Lake  Shore,  etc.,  R.  W.  Co. 
v.  MeCormiek,  74  Ind.  440. 

These  principles  of  the  law  are  not  disputed  by  the  ap- 
pellant, but  it  is  earnestly  contended  that  the  nature  of  the 
defect  causing  the  injury  was  such  that  the  deceased  was 
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bound  to  know  of  its  existence ;  and^  this  being  so,  lie  is  pre- 
sumed to  have  taken  upon  himself  the  increased  risk  occa- 
sioned by  the  defect  described  in  the  complaint. 

It  is  true  that  where  a  servant  engages  with  the  master  to 
perform  work  in  a  place  which  such  servant  knows  to  be  un- 
safe, or  where  such  place  is  in  such  condition  that  the  danger 
is  perfectly  apparent,  the  servant  takes  upon  himself  the  risk 
incurred  thereby,  and  is  presumed  to  have  contracted  with 
reference  to  the  danger  he  encounters,  and,  if  injured  in  the 
service,  he  has  no  right  of  action  against  the  master.  Lake 
Shore,  dc.,  B.  W.  Co.  v.  Stupak,  108  Ind.  1 ;  OHffin  v.  Ohio, 
dc.,  R.  W.  Gb.,  124  Ind.  326;  Vtnoennee,  etc.,  Co.  v.  White, 
124  Ind.  376 ;  Rietman  v.  StolU,  120  Ind.  314 ;  Indiana,  do., 
R.  W.  Co.  V.  Dailey,  110  Ind.  75. 

But  in  this  case  it  is  expressly  alleged  that  the  deceased 
had  no  knowledge  of  the  existence  of  the  defective  tie  which 
caused  his  injury.  There  is  nothing  in  the  complaint  from 
which  it  can  be  inferred  that  it  was  any  part  of  his  duty  to 
inspect  the  road,  and  presumably  such  duty  belonged  to 
those  whose  business  it  was  to  keep  the  road  in  repair.  Nor 
is  there  anything  in  the  complaint  from  which  we  can  assume 
that  he  passed  over  that  portion  of  the  track  where  the  de* 
fective  tie  was  found  at  any  time  between  the  date  at  which 
it  became  out  of  repair  and  the  date  of  the  injury. 

In  our  opinion  the  complaint  states  a  cause  of  action,  and 
the  court  did  not  err  in  overruling  the  demurrer  addressed 
thereto. 

It  is  also  insisted  by  the  appellant  that  the  evidence  in  the 
cause  does  not  sustain  the  verdict  of  the  jury. 

This  contention  is  met  by  the  appellee  with  the  claim  that 
the  evidence  is  not  in  the  record,  and  that  for  this  reason  the 
objection  urged  is  not  before  us. 

From  a  return  to  the  writ  of  certiorari  issued  out  of  this 
court  it  appears  that  the  long-hand  manuscript  of  the  short- 
hand reporter  was  not  embodied  in  a  bill  of  exceptions. 

A  skeleton  bill  was  prepared  and  signed,  leaving  a  blank 
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for  the  insertion  of  the  long-hand  manuscript  of  the  evi- 
dence. This  did  not  bring  the  evidence  into  the  record.  It 
could  only  be  brought  into  the  record  by  being  embodied  in 
a  bill  of  exceptions.  Woollen  v.  Wiahmier,  70  Ind.  108  ;  Low- 
ery  v.  Carver,  104  Ind.  447 ;  Wagoner  v.  Wilson,  108  Ind. 
210;  J^one  v.  Brown,  116  Ind.  78;  OoU  v.  MeOonneU,  116 
Ind.  249 ;  mint  v.  Bumdl,  116  Ind.  481 ;  HarreU  v.  Seal, 
121  Ind.  193;  PaOeraony.  Churchman,  122  Ind.  379;  Ohio, 
eU.,  R.  W.  Co.  V.  Voight,  122  Ind.  288. 

The  evidence  not  being  in  the  record|  the  question  as  to 
whether  it  supports  the  verdict  is  not  before  us. 

Judgment  affirmed.       '  ^ 

OI4D6,  J.i  took  no  part  in  the  decision  of  this  cause. 
Filed  Oct  7, 1891 ;  petition  for  a  rehearing  OTermled  Feb.  20, 1892. 


No.  16,327.  l?Li?? 

WiLLABD  ET  AL.  V.  AmES  £T  AL. 

TIZB&—  W^€  Purchasing  Lcmd  EM  by  Her  Huaband  <u  Tenaini  <a  Tax  8ak» 
— A  wife  may  purchase  at  tax  sale  land  occupied  by  her  husband  as 
tenant,  and  will  acquire  at  least  a  valid  lien  for  the  amount  of  the  pur- 
chase-price ;  and  the  mere  fact  that  there  is  an  agreement,  of  which  she 
has  knowledge,  between  him  and  his  landlord  to  the  effect  that  he  is 
to  pay  the  taxes  will  not  avoid  the  sate. 

Same. — Duty  q^  Wift  to  Bay  Huaband^s  Taxes. — A  wife  b  under  no  legal  ob- 
ligation to  pay  the  taxes  due  on  her  husband's  land. 

Bams.— Psrson  in  Poaaession. — Agreement  to  Pay  Taxes. — Iharehaae  at  Tax  Side, 
—A  person  in  possession  of  land,  under  covenant  to  pay  taxes,  can  not 
permit  the  land  to  be  sold  and  acquire  title  against  the  rightful  owneri 
by  becoming  the  purchaser  at  the  tax  sale. 

Samb. — Who  Can  Not  Pwrchamai  Tax  Salt. — Neither  an  agent,  attorney, 
tenant  in  common  or  for  life,  or  a  mortgagor  can  acquire  title  to  land 
of  his  principal  or  against  the  mortgagee,  by  purchase  at  tax  sale. 

Same. — Pdymeni  or  Tender  cf  Taxes. — Suit  to  Set  Aside  Sale. — A  sale  for  taxes 
will  not  be  set  aside  and  declared  void  until  the  taxes  actually  due  are 
paid  or  tendered. 
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Chanob  of  VBirnE. — More  than  One  Change  to  the  Side, — If  a  change  of 
venae  from  the  judge  is  granted  upon  the  application  of  one  of  the  de- 
fendants,  another  change  can  not  be  granted  on  the  application  of  an- 
other defendant. 

From  the  Lawrence  Circuit  Court. 

O.  A.  Bichnell,  N.  Crooke  and  J.  H.  WiUard,  for  appel- 
lants. 
—  Martin  and  J.  E.  Boruffy  for  appellees. 

Miller^  J. — ^This  was  an  action  brought  by  the  appellees 
against  the  appellants,  to  quiet  the  title  to  a  tract  of  real 
estate. 

The  complaint  was  in  two  paragraphs,  the  first  being  in 
the  ordinary  form,  alleging  that  the  plaintiffs  were  the  owners 
of  the  land  in  fee  simple,  and  the  defendants  claimed  an  in- 
terest therein  adverse  to  the  plaintiffs,  which  claim  was  with- 
out right,  and  was  a  cloud  upon  the  plaintiffs'  title. 

The  second  paragraph,  as  amended,  averred  that  in  1872 
Kate  Ames  was  the  owner  of  the  property,  and  that  there 
was  then  pending  a  certaiq  slander  suit,  in  which  Joseph 
Hendricks  was  plaintiff  and  Oliver  Ames  defendant;  that 
said  Kate  Ames  and  the  plaintiff  in  the  slander  suit  entered 
into  an  agreement  in  writing,  to  the  effect  that  if  Hendricks 
would  dismiss  the  slander  suit  against  said  Oliver  he,  Hen- 
dricks, should  have  the  premises  described  in  the  complaint 
free  of  rent  until  the  youngest  of  the  plaintiffs  should  become 
of  age,  provided  Hendricks  would  pay  the  taxes  on  the 
property  and  keep  the  same  in  repair ;  that,  in  pursuance  of 
the  agreement,  Hendricks  took  possession  of  the  property ; 
that  Kate  Ames  died  in  the  year  1877,  and  the  plaintiffs  are 
her  heir§  at  law,  and  are  now  over  the  age  of  twenty-one 
years ;  that  said  Joseph  Hendricks  violated  said  agreement 
by  allowing  the  property  to  become  delinquent  for  taxes,  and 
permitting  the  same  to  be  sold  therefor  ;  that  Kebecca  Hen- 
dricks, who  was  the  wife  of  said  Joseph,  became  the  pur- 
chaser of  the  property  at  tax  sale,  she  at  the  time  having 
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foil  knowledge  of  the  written  agreement;  that  the  plaintiffs 
were  without  knowledge,  until  .recently,  that  the  property 
bad  been  sold  for  taxes,  or  that  it  had  become  delinquent ; 
that,  since  the  sale  of  the  lot  to  Rebecca  Hendricks  bv  the 
auditor,  she  has  sold  and  conveyed  the  same  to  the  defend- 
ants, who  had  full  knowledge  of  the  facts  herein  stated ; 
that  plaintiffs  can  not  set  out  a  copy  of  the  written  agree- 
ment for  the  reason  that  the  original  is  in  the  hands  of  the 
defendants'  counsel. 

The  prayer  is  that  the  conveyance  from  Rebecca  Hendricks 
to  the  defendants  be  declared  nuU  and  void^  and  that  the  title 
of  the  plaintiff  be  quieted. 

A  demurrer  was  overruled  to  this  paragraph  of  complaint, 
and  this  ruling  is  assigned  as  error  here. 

The  paragraph  of  complaint  under  consideration  proceeds 
upon  the  assumption  that  the  tax  sale  to  Rebecca  Hendricks 
was  ineffectual  to  convey  litle,  because  she  was  the  wife  of 
Joseph  Hendricks,  who  was  in  possession  of  the  land  at  and 
prior  to  the  tax  sale,  under  an  agreement  to  pay  the  current 
taxes,  and  that,  having  acquired  no  title  under  that  sale,  she 
could  convey  none  to  the  appellant. 

It  is  well  settled  that  one  in  possession  of  land,  under  cov- 
enant to  pay  taxes,  can  not  permit  the  land  to  be  sold,  and 
acquire  title  gainst  the  rightful  owner  by  becoming  the  pur- 
chaser at  a  tax  sale.  Blackwell  Tax  Titles,  section  579 ; 
Black  Tax  Titles,  section  145 ;  Buaoh  v.  Huston,  75  111.  343. 

This  doctrine  has  been  extended  to  include  agents  and 
attorneys,  tenants  in  common,  tenants  for  life,  mortgagors, 
and  other  lien-holders. 

In  Bemal  v.  Lynch,  36  Cal.  135,  it  was  held  that  the  pur- 
chase of  property  at  a  sale  for  taxes,  by  the  agent  of  one 
who  was  in  possession  of  land,  either  by  himself  or  his  ten- 
ants, did  not  pass  or  otherwise  affect  the  title  to  the  land. 

In  Bums  v.  Byrne,  45  Iowa,  285,  it  was  held  that  a  hus- 
band who  was  in  possession  of  property  with  his  wife,  and 
Vol.  130.— 23 


364  SUPREME  COURT  OF  INDIiiNA, 

Willard  eiaLv.  Ames  ef  aL 

«_____ ' 

presamably  enjoying  fhe  profits  of  the  land,  could  not  neg* 
lect  to  pay  the  taxes  and  purchase  the  property  at  a  tax 
sale  so  as  to  acquire  a  valid  title,  either  against  her  or  one 
who  was  a  tenant  in  common  with  her. 

In  Laton  v.  Balconiy  64  N.  H.  92,  it  was  held  that  a  bus- 
band  could  not  become  the  purchaser  of  the  separate  real 
estate  of  the  wife  by  a  clandestine  payment  of  taxes.  The 
opinion  recognizes  the  separate  property  rights  of  the  hus- 
band and  wife,  but  holds  that,  owing  to  the  confidential  re- 
lations existing  between  them,  it  would  be  inec^uitable^ 
shocking  to  the  moral  senses,  and  a  palpable  violation  of  the 
marital  contract  to  permit  either  party  to  thus  deal  with  the 
property  of  the  other. 

In  Carter  v.  BustamenU^  59  Miss.  559,  the  court  held  that 
the  wife  of  a  grantor  in  a  trust  deed  could  acquire  a  tax 
title  to  the  incumbered  land,  and  defend  against  a  purchaser 
at  a  sale  by  the  trustee. 

Chalmers,  J.,  in  a  concurring  opinion,  suggested  that  a 
wife  might  be  estopped  from  setting  up  a  title  acquired  by  a 
husband's  default  in  paying  his  taxes. 

We  have  been  unable  to  find  a  case  in  which  the  precise 
question  before  us  has  been  adjudicated. 

It  seems  to  be  settled  law  that  a  husband,  whose  duty  it 
is  to  look  after  the  business  interests  of  his  wife  and  fisimily, 
as  well  as  to  support  them,  will  not  be  permitted  to  acquire 
title  to  the  property  of  his  wife  by  purchase  at  a  tax  sale ; 
but  we  know  of  no  law  to  prevent  a  wife  from  purchasing 
at  a  public  tax  sale  the  lands  of  her  husband,  or  of  others 
of  which  he  is  in  possession,  provided  the  purchase  is  made 
on  her  own  account  and  with  her  own  money.  A  wife  is 
under  no  obligation,  moral  or  legal,  to  pay  the  taxes  on  her 
husband's  property. 

If,  however,  such  purchase  was  made  with  the  funds  of 
the  husband,  or  by  his  procurement,  or  for  his  use,  or  in 
pursuance  of  an  arrangement  made  between  the  husband  and 
wife,  in  fraud  of  the  owner  or  joint  owner  of  the  property,  a 
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very  different  question  woald  arise.  A  purchase  by  the  wife 
of  real  estate  in  possession  of  the  husband,  under  an  agree- 
ment requiring  him  to  pay  taxes,  is  of  itself  sufficient  to  excite 
suspicion. 

In  the  case  before  us  there  is  no  suggestion  of  fraud  or 
unfair  dealing,  except  such  as  might  be  inferred  from  knowl- 
edge of  the  wife  that  the  husband  had  agreed  to  pay  the 
taxes.  We  are  of  the  opinion  that  this  is  not  sufficient.  We 
can  not  infer  that  which  is  not  pleaded. 

We  do  not  hold  that  Rebecca  Hendricks  acquired  the  legal 
title  to  the  property  in  controversy  by  her  purchase.  That 
is  not  before  us.  It  does,  however,  appear  that  she  has  ex- 
pended money  in  the  purchase  of  this  land ;  that,  as  between 
her  and  the  plaintiffs  in  the  action,  they  ought  to  refund  to 
her,  if  her  tax  deed  does  not  transfer  the  title,  and  that  she 
has  by  her  conveyance  transferred  her  right  to  this  fund  to 
the  appellants. 

In  such  case,  before  the  plaintiff  can  be  heard  in  a  court 
of  equity  to  ask  that  such  sale  and  conveyance  be  set  aside 
and  declared  void,  and  their  title  quieted,  they  must  do  that 
which  equity  requires,  namely,  pay  or  tender  that  which  has 
been  expended  for  their  benefit.  Shannon  v.  Hay,  106  Ind. 
589 ;  Rowe  v.  Peabody,  102  Ind.  198 ;  Hetvett  v.  Femtc^ 
maker,128  Ind.  315. 

It  follows  that  the  court  should  have  sustained  the  de- 
murrer to  the  second  paragraph  of  the  complaint. 

The  court  did  not  err  in  refusing  to  grant  a  second  change 
of  judge  after  one  had  been  allowed  upon  application  of  one 
of  the  defendants.  Peters  v.  Banta,  120  Ind.  416 ;  Griffith 
v.  Dickerman,  123   Ind.  247. 

Some  other  questions  are  presented  for  our  consideration  by 
the  appellants  in  their  brief,  but  inasmuch  as  they  are  not 
likely  to  arise  on  a  second  hearing,  and  we  are  not  favored  with 
an  argument  by  the  appellees,  we  will  not  discuss  them. 

Judgment  reversed. 

FUed  Feb.  20, 1892. 
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No/ 15,243. 

HiLKEBy  Administratrix^  t;.  Kellet. 

Abatement.— iietion  Jar  Tart  —Death  of  Plaintiff  After  Verdid  RetumeiL — 
Judgment  Nunc  Pio  Tunc, — Laches, — In  an  action  of  tort  which  lapses 
with  the  death  of  the  person,  if  the  plaintiff  die  after  verdict  retarned 
and  before  judgment  rendered,  jadjo^ment  in  favor  of  his  personal  rep- 
resentatives or  sole  heirs  may  be  entered  nunc  pro  tunc,  unless  such  rep- 
resentatives or  heirs  are  guilty  of  laches  in  moving  for  judgment. 

Instructions. — Evidence  not  in  Rer.ord. — Rule  a»  to  tJioie  Given. — If  the  evi- 
dence is  not  in  the  record,  the  Supreme  Court  will  not  reverse  the  judg- 
ment on  instructions  given,  unless  they  are  so  radically  wrong  that  they 
could  not  be  correct  as  applied  to  any  supposed  case  which  might  have 
been  made  under  the  issues. 

From  the  Marion  Superior  Court. 

« 

J.  B,  Blacky  for  appellant.  / 

/.  X.  Griffiths  and  A.  F.  Potts,  for  appellee. 

McBridb,  J. — On  the  Ist  day  of  May/ 1888,  the  appellee 
recovered  a  verdict  in  the  superior  court  of  Marion  county 
against  Henry  Hilker,  in  an  action  for  personal  injuries 
which  she  alleged  she  had  sustained  by  reason  of  his  action- 
able negligence. 

Three  days  later,  and  within  the  term  at  which  the  verdict 
was  recovered,  Hilker,  by  counsel,  filed  a  written  motion  for 
a  new  trial. 

On  the  11th  day  of  May,  1888,  while  this  motion  was 
pending,  and  before  it  had  been  argued  or  submitted,  Hilker 
died*. 

June  12th  following,  the  appellee  moved  the  court  for  a 
judgment  in  her  favor  on  the  verdict  nunc  pro  tune,  as  of 
the  date  of  May  5th,  1888. 

With  her  motion,  and  in  support  of  it,  she  filed  a  show* 
ing  of  the  foregoing  facts:  That  immediately  afler  the  re- 
turn of  the  verdict  counsel  for  Hilker  gave  notice  of  his 
intention  to  file.a  motion  for  a  new  trial,  which  was  in  fact 
done  May  4th,  1888,  and  that  Hilker  died  intestate,  leaving 
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the  appellant,  Fredrika  Hilker^  his  widow  and  his  only  heir 
at  law. 

On  the  18th  day  of  Jane^  1888^  the  appellee  filed  proofe 
of  the  service  of  the  foregoing  notice  on  said  Fredrika 
Hilker  and  on  Hon.  James  B.  Black,  who  was  the  attorney 
of  record  of  the  decedent  in  the  cause. 

April  9thy  1889,  the  appellant,  by  counsel,  appeared  spe* 
cially  to  the  motion,  and  filed  her  written  motion  to  quash 
the  notice  as  to  her,  and  to  dismiss  the  motion  for  a  judgment 
nunc  pro  tunc. 

It  is  unnecessary  to  here  set  out  the  grounds  of  the  motion, 
as  they  will  fully  appear  hereafter.  At  the  same  time  Hon. 
James  B.  Black,  as  amicus  curioe,  filed  his  affidavit,  showing 
that  the  appellee  did  not  make  any  request,  demand  or  mo- 
tion for  judgment  on  the  verdict,  before  the  filing  of  the  mo- 
tion for  a  new  trial,  or  during  the  term  of  court  at  which  the 
verdict  was  returned. 

May  11th,  1889,  the  court  overruled  the  motion  of  the  ap- 
pellant, and  sustained  that  of  the  appellee,  and  rendered  judg- 
ment on  the  verdict  in  favor  of  the  appellee  as  of  the  date 
of  May  6th,  1888,  at  the  same  time  and  by  the  same  order 
and  entry  overruling  the  motion  for  a  new  trial  filed  by 
Henry  Hilker  May  4th,  1888.  It  was  further  ordered  and 
adjudged  that  Henry  Hilker  should  be  deemed  to  have  ex- 
cepted, as  of  that  date,  to  the  overruling  of  his  motion  for 
a  new  trial,  and  that  sixty  days'  time,  from  the  date  of  the 
order  be  allowed  to  his  heirs  and  personal  representatives 
within  which  to  prepare  and  file  any  bills  of  exceptions  neces- 
sary to  the  saving  of  any  exception  taken  by  said  Henry  Hil- 
ker, and  necessary  to  the  perfecting  of  an  appeal.  Further  and 
full  orders  were  made,  saving  to  the  heirs  and  personal  rep- 
resentatives of  the  decedent  the  rights  of  exception,  of  filing 
bills  of  exception  and  of  appeal,  without  prejudice  from 
lapse  of  time,  from  the  entry  of  judgment  nunc  pro  tunc,  or 
otherwise. 

The  record  shows  that  the  appellee  in  open  court  con- 


358  SUPREME  COURT  OF   INDIANA, 


Hilker,  Administratrix,  v.  Eellej. 


seiited  to  the  foregoing  terms  and  conditions  as  conditions 
upon  which  her  judgment  was  rendered.  The  judgment^  on 
appeal  to  the  general  term,  was  affirmed. 

The  principal  controversy  is  over  the  rendition  of  the 
judgment  nu7ic  pro  tunc. 

The  question  is  new  to  this  State,  although,  as  will  be 
seen  hereafter,  it  has  frequently  arisen  elsewhere.  The  near- 
est approach  this  court  has  ever  made  to  the  consideration  of 
the  question  was  in  the  case  of  Stout  v.  Indianapolis,  etc,  R. 
i2.  Go.j  41  Ind.  149.  In  that  cause  the  original  plaintiff, 
Peter  Stout,  recovered  a  verdict  and  judgment  in  the  Marion 
Superior  Court.  On  appeal  to  getieral  term  the  judgment 
was  reversed,  and  the  cause  was  remanded  to  special  term  for 
a  new  trial.  Stout  appealed  from  the  judgment  of  general 
term  to  this  court,  and  died,  the  appeal  to  this  court  being 
prosecuted  by  his  administrator.  It  was  held  that  the  judg- 
ment of  reversal  left  the  party  without  a  judgment,  and 
simply  with  an  action  pending;  and  that,  as  the  cause  of  ac- 
tion did  not  survive,  the  power  to  prosecute  the  appeal,  to- 
gether with  the  cause  of  action  itself,  died  with  the  plaintiff. 
If,  in  the  case  at  bar,  the  superior  court  in  general  term  had 
reversed  the  judgment  rendered  at  special  term  ;  or,  if  at 
special  term,  the  motion  for  a  new  trial  had  been  sustained, 
the  cases  would  have  been  substantially  alike.  The  appellee 
would,  in  that  case,  have  had  merely  a  cause  of  action  which 
died,  with  the  defendant  below.  Here,  however,  when  Hil- 
ker  died  the  appellee's  cause  of  action  against  him  had  merged 
in  a  verdict,  and  was  no  longer  a  mere  cause  of  action.  This, 
we  think,  is  settled  by  the  great  weight  of  authority.  In  our 
opinion  it  is  also  equally  well  settled  that  in  such  cases  the 
court  may,  on  a  proper  showing  of  the  facts,  enter  a  judg- 
ment nunc  p7'0  tunCj  as  of  a  day  anterior  to  the  death  of  the 
defendant.  Breton  v.  Wheeler,  18  Conn.  199 ;  Freeman  Judg- 
ments, section  56  et  seq.;  Griffiihv.  Ogle,  1  Binn.  172; 
Perry  v.  Wilson,  7  Mass.  393-5;  Goddard  v.  Bolster,  6 
Greenl.  427 ;  Craven  v.  Hanley,  Barnes'  Notes,  255 ;  Collins 
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•  V.  Prentice,  16  Conn.  423  (428) ;  Dial  v.  Holtery  6  Ohio  St. 
228;  RighLmyer  v.  Durham^  12  Wend.  245;  Mackay  v.  Rhine' 
lander  J  1  Johns.  408 ;  Diefendorf  v.  Hiyuae,  9  How.  Pr. 
243;  Black  Judgments,  section  128.  See,  also.  Long  v. 
Uitchcock,  3  Ham.  (O.)  274 ;  Lewis  v.  Soper,  44  Maine,  72 ; 
Gray  v.  Thomas,  20  Sm.  &  M.  Ill ;  Hess  v.  Cb/e,  23  N.  J.  L. 
116;  Ehte  v.  Moyer,  8  How.  Pr.  244;  /^aiding  v.  Congdon, 
18  Wend.  642;  Kelley  v.  22%,  106  Mass.  339. 

Tlie  case  oi' Brown  v.  Wheeler,  supra^  was  trespass  vi  et  armis. 
Plaiutiii  recovered  a  verdict,  and  defendant  died  while  a 
motion  in  arrest  oi'judgment  was  pending.  The  court  held 
that  judgment  should  be  rendered  as  of  a  term  when  the 
defendant  was  living,  saying :  *^  It  is  conceded  that  this  is  law 
with  respect  to  all  cases  which  survive,  and  in  which  the  exec- 
utor may  enter.  But  it  is  contended  that  the  practice  does  not 
ejEtend  to  cases  of  tort,  which  do  not  survive.  We  find  no  such 
distinction  made  in  the  books.  On  the  contrary,  the  general 
principle  is  laid  down  without  such  a  limitation;  and  cer- 
tainly we  should  not  feel  disposed  to  introduce  such  a  limita- 
tion, as  we  do  not  think  that  it  is  founded  in  reason.  On  the 
contrary,  we  find  that  in  cases  which  were  of  a  character  that 
they  would  notsurvive,  this  practice  has  been  adopted ;  as  in 
case  of  conspiracy,  Griffith  v.  Ogle,  1  Binn.  172;  in  trespass 
qtmre  clausam  f regit,  Perry  v.  Wilson,  7  Mass.  R.  393  (395).'* 
Dial  V.  Hotter,  supra,  was  an  action  for  slander.  Ver- 
dict for  plaintifip,  and  motions  for  new  trial  and  in  arrest. 
While  these  motions  were  pending  the  defendant  died.  The 
court  said  :  ^'Personal  actions,  by  the  common  law,  as  well 
as  by  our  statute,  abate  by  the  death  of  the  party.  If,  be- 
fore verdict,  such  an  event  happens  to  one  of  the  suitors,  the 
case  is  brought  to  an  end.  But  if  after  verdict,  and  before 
judgment,  he  dies,  the  rule  is  different.  The  right  to  re- 
cover being  established,  and  the  amount  of  damages  deter- 
mined by  the  verdict,  it  shall  continue  in  force,  and  a  judg- 
ment may  be  given  upon  it  as  of  the  term  when  it  was  ren- 
dered.''    The  court,  after  citing  some  of  the   cases  above 
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cited^  says:  ^^ These  and  other  cases  to  the  same  poiDt, 
proceed  upon  the  supposition  that  judgment  might  and  un- 
doubtedly would  have  been  entered  for  the  plaintiffin  time^ 
had  it  not  been  for  the  delay  occasioned  by  the  defendant  in 
filing  his  motion  for  a  new  trial,  and  that  when  the  motion 
does  not  prevail,  it  ought  not  to  work  any  prejudice  to  the 
rights  of  the  plaintiff/ 

In  Diefendorf  v.  House,  supra,  the  court  says  that  the 

practice  of  entering  a  judgment  nunc  pro  tuno,  as  of  a  term 

,  prior  to  the^death  of  the  party,  in  such  cases  depends  upon 

m 

the  rule  of  common  law,  ^^  that  when  parties  are  hung  up 
by  act  of  law,  neither  of  them  loses  his  right,  but  eventu- 
.  ally  judgment  is  entered  up  nwiopro  bincj  as  if  the  party 
were  still  alive;''  citing  several  authorities. 

It  is  said,  however,  to  be  a  matter  of  discretion,  and  if  the 
delay  is  imputable  to  the  laches  of  the  party  interested  in  the 
judgment,  the  courts  will  refuse  to  interfere.  If  the  delay 
is  caused  by  the  act  of  the  court  in  delaying  its  action,  or 
of  the  opposite  party,  by  interposing  motions,  or  otherwise, 
tiie  party  not  in  fault  is  not  to  suffer  by  it.  See  also  1  Wait's 
Practice,  153;  33  Alb.  Law  Jour.  206;  Springfield  v. 
WorcesteTy  2  Gushing,  52,  which  in  principle  is  analogous; 
Estee  PI.  (3d  ed.),  section  3260  ;  Tidd  Pr.  (4th  Am.  Ed.)  932  ; 
Jlurnham  v.  Dallingy  16  N.  J.  Eq.  310;  Campbell  v.  Mesier, 
4  Johns.  Ch.  334 ;  Demon  v.  (yHara,  1  Brev.  (8.  C.)  500; 
Allston  V.  Sing,  Riley  (S.  C.)  29. 

As  above  shown,  the  verdict  was  returned  on  the  1st  day 
of  May.  The  motion  for  new  trial  was  made  May  4th,  and 
no  steps  were  taken  in  the  meantime  by  the  appellee  for  judg- 
ment on  the  verdict.  The  showing,  however,  is  that  the 
defendant's  counsel  at  once  gave  notice  on  the  return  of  the 
verdict  that  they  would  move  for  a  new  trial.  We  do  not 
think  this  delay  was  such  laches  as  will  deprive  the  appellee 
of  the  right  to  a  judgment  on  the  verdict. 

Thus  far  we  have  considered  only  the  one  question  as  that 
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over  which  the  principal,  and  we  think  the  only  substantial 
controversy  is  waged.  Before  leaving  this  branch  of  the 
case  we  feel  impelled  to  express  our  obligation  to  counsel  for 
the  assistance  they  have  rendered  us  in  the  examination  of 
this  question.  The  discussion  by  counsel  for  both  parties 
is  characterized  by  marked  ability  and  great  fairness. 

Counsel  for  the  appellant  ask  us  to  consider  some  of  the 
questions  raised  by  the  motion  for  a  new  trial.  It  is  insisted 
that  the  motion  for  a  new  trial  should  have  been  disposed  of 
before  ruling  upon  the  motion  fora  judgment  nuTio  pro  tune. 

As  above  shown,  the  ruling  of  the  court  on  both  motions 
appear  in  the  same  order-book  entry  ;  that  on  the  motion  for 
new  trial  being  entered  last.  This,  in  view  of  the  circum- 
stances of  the  case,  was  at  most  a  mere  informality,  and 
could  not  by  any  possibility  have  harmed  the  party. 

Counsel  discuss  the  sufficiency  of  the  complaint,  but,  as 
the  record  shows  no  demurrer  filed,  and  we  find  no  assign- 
ment of  error  on  that  ground,  the  discussion  is  only  perti- 
nent as  bearing  on  the  exceptions  taken  to  instructions. 

It  is  claimed  that  the  court  erred  in  certain  of  the  instruc- 
tions given.  As  the  evidence  is  not  in  the  record,  if  the  in- 
structions given  would  be  proper  under  any  evidence  that 
might  have  been  given  under  the  issues,  this  court  will  pre- 
sume such  evidence  was  in  fact  given. 

In  such  a  case  this  court  will  not  reverse  the  judgment  on 
instructions  given,  unless  they  are  so  radically  wrong  that 
they  could  not  be  correct  as  applied  to  any  supposed  case  which 
might  have  been  made  under  the  issues.  Joseph  v.  Mather^ 
110  Ind.  114;  H^etV,  etc.,  Co.  v.  Walmsleyy  110  Ind.  242; 
Bapp  V.  KtateTy  125  Ind.  79,  and  cases  cited  in  each. 

In  our  opinion  this  will  preclude  the  examination  of  all 
the  instructions  challenged  except  one  relating  to  the  meas- 
ure of  damages.  After  careful  consideration  of  the  objec- 
tions urged  to  this  instruction,  we  do  not  feel  that  we  would 
be  justified  in  copying  it  into  the  record  or  considering  it  at 
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length.     We  do  Dot  think  the  court  erred  in  giving  it.     In< 
deed  we  find  no  error  in  the  record. 

Judgment  affirmed. 

FUed  Feb.  19, 1892. 


No.  15,410. 

Roach  v.  Bakeb. 

PABTmON.-— Deeree  not  FmaL — An  order  decreeing  partition  is  not  a  final 
decree  in  the  fnli  and  true  sense  of  tlie  term,  for  it  remains  open  for  the 
purpose  of  controlling  the  mode  and  basis  of  the  partition. 

Same. — Decree, — Effect  of. — Commiatwner^  Report. — Subuquent  Sale. — An 
order  directing  partition  and  appointing  commissioners  does  not  con- 
clnsiyely  adjudicate  the  question  as  to  the  divisibility  of  the  land ; 
and  if  the  commissioner  report  that  the  land  is  not  susceptible  of  di» 
vision,  the  court  may  approve  the  report  and  order  a  sale  of  the  prep- 

I 

erty. 

From  the  Elkhart  Circuit  Court. 

J.  D.  Osborne  and  A.  S.  Zook,  for  appellant. 
J.  H.  Baker  and  F.  E.  Baker,  for  appellee. 

Elliott,  C.  J. — The  appellee  petitioned  the  court  to  de« 
cree  partition  of  land  in  which  he  claimed  an  undivided  in- 
terest. In  the  interlocutory  order  directing  partition  it  is 
adjudged  that  ^'  the  plaintiff  owns  the  undivided  two-thirds 
part  in  value,  and  the  defendant  owns  the  undivided  one- 
third  part  in  value  of  the  land."  The  order  concludes  thgs : 
''  It  is  farther  considered,  adjudged  and  decreed  that  parti- 
tion be  made  by  setting  off  to  the  plaintiff  the  two-thirds  of 
said  real  estate,  and  to  the  defendant  the  one-third  thereof; 
that  Robert  Irwin  and  Thomas  Miller  be  and  they  are  here- 
by appointed  commissioners  to  make  partition  of  said  real 
estate  in  accordance  with  this  decree,  and  that  they  make  re- 
port of  their  proceedings  at  the  next  term.''     The  commis- 
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sioners  filed  a  report,  wherein  it  was  stated  that  "  We  find 
that  said  premises  can  not  be  divided  without  damage  to  the 
owners."  To  'this  report  the  appellant  unsuccessfully  ex- 
cepted. Over  her  objection  the  court  accepted  the  report, 
and  ordered  the  land  sold. 

The  appellant's  counsel  proceed  upon  the  theory  that  the 
same  effect  must  be  assigned  to  the  order  directing  partition 
as  to  a  final  judgment  or  decree.  This  is,  as  we  think,  as- 
signing a  stronger  and  greater  effect  to  the  interlocutory 
order  than  the  authorities  warrant.  It  is  true  that  as  to  the 
right  to  partition  the  order  is  final.  DiUman  v.  Cox,  23 
Ind.  440  (446) ;  tieenor  v.  Driskill,  97  Ind.  27 ;  Benefiel 
V.  Aughe,  93  Ind.  401 ;  Kreitline  v.  Franz,  106  Ind.  359. 
But  it  is  not  true  that  it  is  final  in  such  a  sense  as  to 
end  the  entire  proceeding,  for  that  remains  open  for  other 
steps.  It  remains  open,  under  the  provisions  of  our  statute, 
for  the  purpose  of  controlling  the  mode  and  basis  of  the  par- 
tition. This  is  necessarily  so,  for  the  specific  parcels  of  land 
assigned  to  the  parties  respectively  can  not  be  known  until 
the  coming  in  of  the  report  of  the  commissioners.  It  is  ev- 
ident, therefore,  that  the  order  decreeing  partition  is  not  a 
final  decree  in  the  full  and  true  sense  of  the  term.  It  only 
remains  to  inquire  and  decide  whether  the  order  directing 
the  partition  and  appointing  commissioners  conclusively  ad- 
judicates that  question  as  to  the  divisibility  of  the  land,  and 
precludes  the  court  from  acting  upon  the  report  of  the  com- 
missioners that  it  is  not  divisible.  We  are  clear  that  the 
order  does  not  conclude  the  parties  upon  the  question  of  the 
divisibility  of  the  land.  Our  judgment  is  that  it  is  the  duty 
of  the  commissioners  to  report,  in  the  proper  case,  that  the 
land  is  not  susceptible  of  division,  and  that  the  court  may 
approve  the  report  and  order  a  sale  of  all  the  property.  Sec- 
tion 1195,  R.  S.  1881  ;  ShuU  v.  Kennon,  12  Ind.  34 ;  Lake 
V.  Jarrett,  12  Ind.  395;  Lucas  v.  Peters,  4b  Ind.  313  (318). 
We  decide  the  question  presented  by  the  exception,  and  give 
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no  opinioD  upon  the  qaestion  whether  there  are^  or  are  not, 
defects  in  the  reiK)rt  of  the  commissioners. 

Judgment  affirmed.  , 

Filed  Feb.  23, 1892. 


,  Na  16,388. 

Wood  v.  The  State,  ex  rei..  Dodson. 

Office  and  Officer. — Holding  Two  Offices  at  Same  Ihme.— One  can  not 
legally  hold  the  office  of  school  trastee  of  an  incorporated  town  and  the 
lucrative  office  of  postmaster  at  the  same  time. 

Same.— Quo  Warranto.^ Demand  /or  Surrender  of  Office  not  Neeesaary. — ^Un- 
der the  second  subdivision  of  section  1131,  B.  S.  1861,  to  entitle  one 
claiming  an  office  held  by  another  to  a  judgment  of  ouster,  no  demand 
for  a  surrender  of  the  office  is  necessary. 

Practice. — Special  DeniaL — Sustaining  Demurrer  TKereto. — It  is  not  error 
to  sustain  a  demurrer  to  a  special  denial  where  the  evidence  admissible 
thereunder  is  admissible  under  the  general  denial  already  in,  and  the 
same  defence  can  be  made  under  the  general  denial  as  under  the  special 
denial. 

BAXE,—Ohjeelicms  to  Emdenee  not  Baised  JB^^ow.— Objections  to  evidenoei 
not  made  when  it  was  introduced,  will  not  Le  considered  on  appeal. 

Judgment.— Greater  Bditf  Granted  than  Party  is  Entitled  to. —  Waiver, — * 
Where  a  party  is'entitled  to  a  judgment  in  liis  favor,  but  is  granted 
greater  relief  than  he  is  entitled  to  cnder  the  evidence,  the  judgment 
will  not  be  disturbed  in  the  absence  of  a  motion  to  modify  it. 

From  the  Lawrence  Circuit  Court. 

Jl  IL  Willard  and  W.  H.  H.  Edwards,  for  appellant. 
N,  Crooke  and  il.  (koen,  for  appellee. 

Olds,  J. — The  appellant  was  elected  school  trustee  and 
president  of  the  school  board  of  the  school  town  of  Mitchell, 
in  Lawrence  county,  Indiana,  on  the  6th  day  of  September, 
1890.  At  that  time,  and  ever  since^  said  appellant  has  been 
and  was  holding  the  office  of  postmaster  at  the  said  town 
of  Mitchell,  a  lucrative  office,  retaining  and  holding  the  of- 
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fice  of  postmaster,  the  appellant  filed  his  bond  aod  qualified 
as  president  of  the  school  board,  and  took  possession  of  the 
ofiice.  On  the  7th  day  of  May,  1891,  the  board  of  trustees 
of  said  town  proceeded  to  and  did  elect  the  relator  school 
trustee,  and  he  was  duly  elected  president  of  the  sehpol  board 
of  the  said  school  town  of  Mitchell,  and  the  relator  brings 
this  action  to  oust  the  aopellant  and  recover  a  judgment  of 
ouster  in  the  court  below.  The  judgment  goes  further  ihan 
to  merely  oust  the  appellant,  and  gives  the  relator  the  office, 
but  no  objection  is  raised  to  the  form  of  the  judgment.  If 
the  relator  was  entitled  to  a  judgment  in  his  favor,  but  he  is 
given  more  by  the  judgment  than  he  is  entitled  to,  the  judg- 
ment can  not  be  disturbed,  as  no  motion  was  made  to  mod- 
ify the  judgment,  and  no  question  is  presented  as  to  its  form. 

The  first  question  discussed  is  the  sufficiency  of  the  comr 
plaint. 

We  have  examined  the  complaint,  and  do  not  deem  it  nec- 
essary to  set  it  out. 

The  complaint  is  clearly  sufficient  to  withstand  a  demurrer. 
The  action  is  properly  prosecuted  under  the  second  subdivis- 
ion of  section  1131,  B.  S.  1881,  to  oust  the  appellant,  and  ita 
averments  are  sufficient  to  make  it  good  under  that  section. 
It  is  contended  that  there  is  no  averment  showing  the  hold- 
ing of  a  legal  office  by  the  relator  or  the  appellant,  that  it  is 
designated  as  the  office  of  school  trustee  of  said  town  of 
Mitchell.  This  objection  is  not  well  taken.  The  office  is 
clearly  designated.  There  can  be  no  mistake  about  the  of- 
fice in  controversy  being  the  office  of  school  trustee  and  pres- 
ident of  the  school  board  of  the  school  town  of  Mitchell. 
In  other  words,  it  is  clear  from  the  averments  of  the  com- 
plaint that  the  relator  was  elected  school  trustee  of  the  school 
town  of  Mitchell  by  the  trustees  of  the  town  of  Mitchell, 
and  that  he  was  elected  president  of  the  school  board,  and 
gave  bond  and  qualified  as  such,  and  that  the  appellant  was 
holding  the  same  office  and  exercising  the  functions  thereof. 
The  pleading  is  not  as  explicit  as  it  ought  to  be,  but  it  is  not 
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subject  to  a  demurrer  on  this  account.  It  is  further  urged 
that  the  pleader  has  stated  conclusions  instead  of  facts.  This 
objection  is  not  well  taken. 

It  is  next  urged  that  the  court  erred  in  sustaining  a  de- 
murrer to  the  second  paragraph  of  appellant's  answer,  the 
first  being  a  general  denial.  All  the  evidence  that  could 
have  been  introduced  nnder  this  paragraph  was  admissible 
under  the  general  denial,  and  the  same  defence  could  be 
made  under  the  general  denial  as  under  this  paragraph.  It 
is  a  mere  special  denial  of  facts.  While  the  proper  practice 
would  have  been  to  have  addressed  to  it  a  motion  to  strike 
it  out,  which  should  have  been  sustained,  yet  no  error  was 
committed  by  sustaining  a  demurrer  to  it. 

It  is  further  contended,  that  the  finding  of  the  court  is  not 
sustained  by  sufficient  evidence.  It  is  urged  that  no  demand 
was  proven.  To  entitle  the  appellee  to  a  judgment  of  ouster 
under  the  second  subdivision  of  section  1131,  no  demand 
was  necessary,  and  if  the  evidence  entitled  the  appellee  to 
some  judgment  in  his  favor  it  can  not  be  set  aside  because 
the  court  gave  too  large  a  judgment,  there  having  been  no 
motion  to  modify.  If  the  court  granted  the  appellee  greater 
relief  than  he  was  entitled  to  under  the  evidence,  and  the  ap- 
pellant desired  to  avoid  that  portion  of  the  judgment  not 
sustained  by  the  evidence,  he  should  have  moved  to  modify 
the  judgment. 

Counsel  for  appellant  discuss  an  alleged  error  in  the 
admission  of  evidence,  but  the  objection  to  the  evidence 
discussed  by  counsel  was  not  made  to  the  evidence  when  in- 
troduced. 

Counsel  for  appellant  concede  that  the  appellant  holds 
both  offices,  and  that  he  is  entitled  to  hold  but  one  of 
them,  but  contend  that  relator  has  not  shown  by  legitimate 
evidence  that  he  is  entitled  to  the  office  of  school  trustee, 
and  appellant  seeks  to  defeat  the  action  on  that  ground. 
Chambers  v.  Slate,  ex  rel.y  127  Ind.  365;  Foltz  v.  KerliUy 
105  Ind.  221.     There  is  but  little  merit  in  the  appeal. 
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The  case  appears  to  have  been  fairly  tried  and  determined 
on  its  merits  in  the  court  below,  and  there  was  no  such  error 
committed  as  should  reverse  the  judgment. 

Judgment  a£Srmed,  with  costs. 

Filed  Feb.  19, 1892. 


No.  16,437. 

The  Ebwin  Lane  Paper  Company  et  al.  v.  The  Farm- 
ers' National  Bank  of  Constantine,  Michigan. 

Promissobt  Note. — IhyabU  to  Cashier  of  Bank—- Bight  <f  Bank  to  Sue.— A 
note  payable  to  the  cashier  of  a  bank  is  to  be  deemed  payable  to  the 
bank,  and  the  bank  may  sue  thereon  as  payee.     » 

From  the  Elkhart  Circuit  Court. 

H,  O,  Dodge  and  /.  S.  Dodge^  for  appellants. 

—  Howell^  —  Carr  and  —  Barnard^  for  appellee. 

Miller,  J.-^The  only  question  discussed  in  the  briefs  of 
counsel  is  the  sufficiency  of  the  complaint,  which  has  been 
challenged  for  the  first  time  in  this  court. 

This  was  an  action  by  the  appellee  against  the  appellants 
upon  a  promissory  note  made  payable  to  "  Charles  H.  Barry, 
Jr.,  cashier  of  the  Farmers*  National  Bank  of  Constantine." 
The  complaint  declares  upon  the  note  as  being  made  paya- 
ble to  the  bank. 

The  only  objection  urged  to  the  sufficiency  of  the  com* 

plaint  is  that  the  note  is  payable  to  Barry,  and  not  to  the 

bank. 

.  A  note  payable  to  the  cashier  of  a  bank  is  to  be  deemed 

payable  to  the  bank,  and  the  bank  may  sue  thereon  as  payee. 

Nave  V.  Hadley,  74  Ind.  155,  and  cases  cited. 

Judgment  affirmed. 
SHed  Feb.  24, 1892. 
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No.  14,512. 

The  Indiana,  Illinois  and  Iowa  Railroad  Company 
,  V.  Labrew. 

Railroad. — Oonairuetion  of.^Laborer'a  Lien.'-'IhymnU  to  CknUraetw  Cbn- 
ttitutea  no  Defence. — A  laborer  who  does  work  in  the  construction  of  a 

.  railroadi  and  gives  the  notice  required  by  the  statute,  is  entitled  to  a 
lien.  Where  the  notice  is  given  in  due  time  and  manner,  payment  to 
the  contractor  will  not  defeat  his  rights. 

Fractige. — Proof  qf  Anawer  Stating  no  Defence,— Effect— "Ptooi  of.  a  bad 
answer  will  not  entitle  a  defendant  to  judgment  where  the  answer  does 
not  state  any  defence.  If  there  is  an  absolute  failure  to  state  facta 
constituting  a  defence,  evidence  sustaining  such  an  answer  will  not 
avail. 

Sams. — Failure  to  Demur, —  Waiver, — If  there  is  not  an  utter  failure  to 
state  a  defence  the  objections  are  waived  by  the  failure  to  demur,  but 
where  there  is  no  defence  at  all  pleaded  the  question  is  one  of  evidence, 
and  the  appellate  tribunal  decides  it  as  a  question  of  evidence^  not  as 
one  of  pleadiug.    ' 

From  the  Starke  Circuit  Court. 

A,  I,  Gould  and  G,  A,  Murphy^  for  appellant. 
G.  W,  Beeman,  for  appellee. 

Elliott,  C.  J. — The  appellee  seeks,  by  his  ootnplaint,  a 
recovery  for  work  performed  by  him  in  the  construction  of 
the  line  of  railroad  owned  by  the  appellant,  and  to  enforce 
a  lien  under  the  statute.  The  appellant,  in  its  third  para* 
graph  of  answer,  alleged  that  the  part  of  its  road  upon  which 
work  was  done  by  the  appellee  was  constructed  under  a  con- 
tract with  Joseph  Shaw  and  Frank  Robinson ;  that  the  work 
was  completed  by  the  contractors  on  the  20th  day  of  October, 
1886 ;  that  the  appellee  was  employed  by  the  contractors, 
and  that  the  appellant  paid  its  contractors  in  full.  To  this 
answer  the  appellee  unsuccessfully  demurred.  The  court  tried 
the  case,  and,  over  a  motion  for  a  new  trial,  gave  the  appellee 
judgment.  The  appellant  assigns  as  error  the  ruling  deny* 
ing  a  new  trial,  and  the  appellee  assigns  cross-error  upon  the 
ruling  on  the  demurrer  to  the  answer. 

The  answer  was  clearly  bad,  and  the  court  erred  in  over^ 
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ruling  the  .appellee's  demurrer.  A  laborer  who  does  work 
in  the  construction  of  a  railroad^  and  gives  the  notice  re- 
quired by  the  statute,  is  entitled  to  a  lien.  Where  the  notice 
is  given  in  due  time  and  manner,  payment  to  the  contractor 
will  not  defeat  his  rights.  Elliott's  Supp.,  section  1710; 
Farmers^  etc.y  Co.  v.  Ganada,  etc.,  R,  W.  Co.,  127  Ind.  260; 
Midland  B.  W.  Gd.  v.  Wilcox,  122  Ind.  84.  The  cross-error 
is,  therefore,  well  assigned. 

It  is  insisted  by  the  appellant's  counsel  that  as  the  answer 
was  proved  the  appeal  must  for  that  reason  prevail.  But  we 
can  not  agree  that  it  is  true  in  all  cases  that  proof  of  a  bad 
answer  entitles  a  defendant  to  judgment  even  where  there  is 
no  demurrer  to  the  answer.  The  sounder  doctrine,  and  that 
sustained  by  the  better  reasoned  oases  is,  that  proof  of  a  bad 
answer  will  not  entitle  a  defendant  to  judgment  where  the 
answer  does  not  state  any  defence.  If  there  is  an  absolute 
failure  to  state  facts  constituting  a  defence,  evidence  sustain- 
ing such  an  answer  will  not  avail ;  but  it  is  otherwise  where 
there  is  a  defence  defectively  stated.  MoCloskey  v.  Indianajh- 
olisy  eic.y  Union,  67  Ind.  86 ;  Wedem  Union,  do.,  Co.  v.  jPen- 
ton,  52  Ind.  1. 

If  there  is  not  an  utter  failure  to  state  a  defence,  the  ob- 
jections are  waived  by  the  failure  to  demur,  for  it  is  an  ele- 
mentary principle  of  procedure  that  questions  can  not  be  first 
made  on  appeal.  But  where  there  is  no  defence  at  all 
pleaded,  the  question  is  one  of  evidence,  and  the  appellate 
tribunal  decides  it  as  a  question  of  evidence,  not  as  one  of 
pleading.  In  this  instance  we  are  far  within  the  rule  in 
holding  that  there  is  no  error  available  to  the  appellant,  for 
the  answer  was  demurred  to,  and  cross-error  is  assigned  upon 
the  decision  of  the  court  overruling  the  demurrer.  As  the 
evidence  wholly  failed  to  establish  a  defence,  the  finding  of 
the  court  was  right. 

Judgment  affirmed. 

FUed  Feb.  25«  1892. 

Vol.  130.— 24 
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Judicial  SalBi — LUm  on  Land  SM. — AjuumpUon  cf. — In  the  abeenoe  of 
an  assamption  of,  or  agreement  to  pay,  existing  liens,  land  sold  at  a 
judicial  sale  remains  the  primary  fund  for  the  payment  of  the  encum- 
brances thereon,  to  the  extent  of  its  value  and  in  the  order  of  their 
seniority. 

Same. — Purchaser  not  LiabU  for  Liens  on  Land  Pwrehaaed, — A  purchaser  at 
a  judicial  sale  is  not,  by  the  mere  fact  of  his  purchase,  liable  to  pay 
the  debts  secured  by  liens  on  the  land  purchased. 

Same. — Pwrehaur  Buying  in  Liens  and  OoMsing  Sale  Thereon. — TUU  as 
Againsi  Junior  Lien' Holder. — A  purchaser  of  land  at  a  judicial  sale 
may  cause  said  land  to  be  sold  on  a  prior  lien  that  he  has  acquired, 
and  obtain  a  valid  title  to  said  land  by  purchase  at  such  sale  as  against 
a  junior  lien-holder. 

From  the  Daviess  Circuit  Coart. 

A.  J.  Padgett,  A,  Paget,  W.  R.  Oardiner,  8.  H.  Taylor, 
and  0.  O.  Oardiner,  for  appellants. 
J.  H.  (yNeal,  for  appellees. 

MiLLEB,  J.-^This  was  an  action  brought  by  the  appellants 
against  the  appellees.  The  first  paragraph  is  in  ejectment 
for  the  whole  of  the  tract  of  real  estate  in  controversy.  The 
second  claims  that  the  plaintifis  own  the  undivided  two- 
thirds  and  the  defendants  the  one-third,  but  that  defendants 
wrongfully  claim  the  whole  title,  and  asks  that  the  title  of 
the  plaintiffs  to  the  two-thirds  be  quieted.  The  third  para* 
graph  is  for  the  partition  of  the  land. 

The  defendants  answered  the  complaint  by  a  general  de* 
nial.  A  trial  was  had  by  the  court,  and  a  special  finding  of 
facts  made  upon  request,  and  upon  the  special  finding  of 
facts  the  court  stated  its  conclusions  of  law,  and  found  for 
the  defendants  upon  each  paragraph  of  complaint.  To  these 
findings  appellants  excepted,  and  brought  this  appeal,  assign- 
ing as  error  that  the  court  erred  in  its  conclusion  of  law 
upon  the  facts  found. 

The  facts  found  by  the  court  that  we  deem  necessary  to 
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present  the  question  of  law  that  must  control  the  decision 
of  this  case  are  as  follows : 

In  the  year  1869  one  Bott  became  the  owner^  by  a  single 
conveyance,  of  two  parcels  of  real  estate.  Part  of  the  pur- 
chase-money was  paid,  and  a  note  and  mortgage  executed  on 
all  the  property  for  the  residue. 

Subsequently  Bott  became  financially  embarrassed,  and  his 
property  covere'd  by  mortgages  and  judgments,  and  he  was, 
eventually,  adjudged  a  bankrupt. 

The  parties  to  this  action  each  claim  title  to  one  of  these 
parcels  of  real  estate  growing  out  of  certain  judicial  sales. 

The  appellee  John  H.  O'Neal,  from  time  to  time,  became 
the  accommodation  surety  of  Bott  for  a  considerable  amount, 
and  was  in  part  indemnified  by  a  mortgage  on  both  parcels 
of^  land. 

On  the  24th  day  of  November,  1877,  the  property  was 
sold  by  the  assignee  of  Bott  to  the  appellee  John  H.  O'Neal, 
for  the  sum  of  twenty  dollars,  ''  subject  to  all  liens  and  en- 
cumbrances upon  and  against  said  lots." 

At  that  time  the  lots  were  worth  in  the  aggregate  not  to 
exceed  the  sum  of  $7,600,  which,  if  we  deduct  the  one-third 
interest  of  the  wife  of  Bott,  which  vested  at  the  sale,  left 
the  net  value  of  the  property  $5,067. 

The  property  was  encumbered,  counting  interest  to  No- 
vember 24,  1877,  and  not  including  costs,  in  the  sum  of 
$16,716.38.  This  encumbrance  may  conveniently  be  classi- 
fied as  follows : 

Total  liens  senior  t({  appellants' judgments  .    .    .$10,841  74 

Appellants' judgments 353  10 

Judgments  junior  to  appellants' 5,521  54 

Total $16,716  38 

After  purchasing  the  property  at  the  sale  by  the  assignee 
in  bankruptcy,  O'Neal  proceeded  in  a  diligent  way  to  con- 
trol all  lienl^  older  than  a  mortgage  resting  upon  one  of  the 
parcels  of  real  estate,  the  collection  of  which  was  necessary 
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to  protect  his  interests.  Having  purchased  and  taken  as- 
signments of  cer^tain  of  the  senior  judgments^  he  caused  ex- 
ecutions to  issue,  and  became  the  purchaser  of  the  property 
at  sheriff's  sales,  and  subsequently  acquired  sheriff's  deeds 
on  these  purchases. 

After  O'Neal  acquired  title,  the  wife  of  Bott  instituted  an 
action  in  partition  against  him  for  the  recovery  of  her  one- 
third  interest,  which  resulted  in  a  decree  in  iier  favor,  and  a 
sale  of  the  property,  by  a  commissioner  in  partition,  to  one 
Donaldson,  who  subsequently  assigned  the  certificate  of  pur- 
chase to  O'Neal,  who  in  due  time  received  a  commissioner's 
deed. 

The  appellees,  other  than  John  H.  O'Neal,  hold  by  con- 
veyances from  him.  , 

On  the  12th  day  of  August,  1878,  the  appellants  caused 
executions  to  issue  on  their  judgments,  and  on  the  l4th  day 
of  September,  1878,  they  purchased  the  property  in  dispute 
at  sheriff's  sale  for  $422.95,  and  on  September  16th,  1879, 
they  procured  a  sheriff's  deed  for  the  property. 

The  appellee  had  his  deeds  recorded  in  due  time,  but  the 
appellants  neglected  to  have  their  sheriff's  deed  recorded 
until  April  1st,  1889,  more  than  ten  years  after  their  pur- 
chase. 

The  appellants  claim  that  by  the  sale  made  by  the  as- 
signee in  bankruptcy  the  legal  title  vested  in  the  purchaser 
Bubject  to,  and  charged  with,  the  payment  of  the  liens  and 
encumbrances  thereon ;  that  O'Neal,  having  purchased  the 
property  at  judicial  sale,  subject  to  encumbrances,  is  pre- 
sumed to  have  deducted  the  amount  of  all  prior  encum- 
brances from  the  purchase-price ;  and  that,  when  he  pur- 
chased and  took  assignments  of  the  senior  liens,  he  simply 
paid  part  of  the  purchase-money ;  that  the  title  acquired  un- 
der the  sheriff's  sale  became  merged  in  the  fee  simple  which 
he  then  held. 

The  appellants  further  claim  that  as  a  result  of  this  the 
appellants  under  their  purchase  at  sheriff's  sale  acquired  title 
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to  the  undivided  two-thirds  of  the  property,  freed  from  all 
prior  claims  of  ownership  on  the  part  of  the  appellees. 

Id  support  of  this  proposition  the  cases  of  Bunch-  v. 
Chrav€y  111  Ind.  351,  Montgomery  v.  Vickeryj  110  Ind.  211, 
Hancock  v.  Fleming^  103  Ind.  533,  Birhe  v.  Abbotty  103  Ind. 
1,  Atherton  v.  Toney,  43  Ind.  211,  and  Shuler  v.  Hardin, 
25  Ind.  386,  are  cited  and  relied  upon. 

•Some  of  the  language  employed  in  the  opinions  in  these 
cases  fully  sustains  the  contention  of  the  appellants.  With- 
out stopping  to  inquire  whether  the  language  used  in  some 
of  these  cases  may  not  have  been  broader  than  was  neces- 
sary in  disposing  of  the  cases  then  before  the  court,  and 
broader  than  can  be  sustained  by  the  weight  of  decided 
cases,  we  are  of  the  opinion  that,  in  any  event,  they  are 
not  decisive  of  the  case  now  in  hand. 

While  it  may  be  the  general  rule  that  the  amount  bid  for 
property  at  execution  sale  will  be  presumed  to  be  the  price 
or  value  of  the  property,  less  the  amount  of  the  encum- 
brances, the  presumption  is  not  conclusive  or  without  ex- 
ceptions. For  *  instance,  in  the  case  under  consideration, 
where  the  amount  of  the  encumbrance  is  more  than  three 
times  the  value  of  the  encumbered  property,  the  presumption 
would  be  a  violent  one.  McClain  v.  Weise,  22  III.  App. 
272.  If  the  law  was  as  it  is  claimed  by  the  appellants  to 
be,  no  one  would  purchase  the  equity  of  redemption  in  lands 
covered  with  liens  exceeding  the  value  of  the  property. 

We  are  of  the  opinion  that,  in  such  case,  in  the  absence  of 
an  assumption  of,  or  agreement  to  pay,  existing  liens,  the 
land  will  remain  the  primary  fund  for  the  payment  of  the 
encumbrances  to  the  extent  of  its  value,  and  in  the  order  of 
their  seniority. 

The  purchaser  of  the  equity  of  redemption  differs  from 
an  original  encumbrancer  in  this,  that  he  is  under  no  per- 
sonal obligation  to  pay  the  debts  secured  by  the  liens,  be- 
cause they  are  not  his  debts.     Lien-holders  have  no  standing 
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to  ask  bim  to  place  them  in  a  better  positioD  than  they  oo- 
cupied  before  his  purchase. 

Where  the  amount  of  encumbrance  considerably  exceeds 
the  value  of  the  property  purchased,  the  purchaser  can  not 
perfect  his  title  and  relieve  it  of  encumbrances,  by  their  pay- 
ment, without  paying  more  than  the  property  is  worth,  and 
thus  paying  encumbrances  that  were,  prior  to  his  purchase, 
practically  worthless.  This  the  law  ought  not  to  compel  him 
to  do,  as  it  would  be  inequitable  and  contrary  to  public 
policy,  and  would  tend  to  impair  the  sale  on  execution  of  the 
equity  of  redemption  of  encumbered  estates. 

We  see  no  reason  why  a  purchaser  of  the  equity  of  redemp- 
tion in  such  case  may  not,  as  against  the  holder  of  junior 
encumbrances,  protect  and  perfect  his  title  by  acquiring  out- 
standing encumbrances,  and  causing  sales  to  be  made  thei'e- 
under,  just  as  a  stranger  might  do,  this  being  the  most  prac- 
tical method  of  perfecting  the  title  without  placing  the  junior 
encumbrances  in  any  worse  position  than  they  occupied  be- 
fore the  sale. 

If  the  facts  in  any  particular  oase  rebut  the  presumption 
that  the  pre-existing  encumbrances  entered  into  and  formed 
a  part  of  the  consideration  of  the  purchase,  then  the  pur- 
chaser is  under  no  obligation,  legal  orequitable,,to  the  hold- 
ers of  the  encumbrances  to  pay  them. 

In  this  case  the  special  findings  show  that  the  appellee 
John  H.  O'Neal  had,  prior  to  the  time  of  his  purchase  of 
tLe  property  at  the  sale  by  the  assignee  in  bankruptcy,  in- 
terests in  the  premises  in  controversy  which  impelled  him  to 
protect  the  property  from  being  wasted  in  costs  and  sacri- 
ficed at  sherifi^'s  sales,  and  to  either  acquire  the  complete  title 
to  the  property,  or  make  it  bring  enough  to  protect  his  in- 
demnifying mortgage.  .  The  fact  that  he  took  an  assignment 
of  the  judgments,  instead  of  having  them  satisfied  of  record, 
is  some  evidence  of  an  intctition  to  keep  them  alive. 

There  can  be  no  doubt  but  that  it  was  to  his  interest  to 
keep  them  alive,  or  procure  sales  and  sheriff's  deed,  in  order 
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to  prevent  the  appellants  or  other  judgment  creditors  from 
acquiring  title  under  their  junior  liens.  All  these  circum- 
stances conspired  to  prevent  a  merger  of  the  title  acquired 
under  his  sheriff's  deed,  with  that  conveyed  to  him  by  the 
assignee  in  bankruptcy. 

A  succinct  statement  of  the  law  on  this  sitbject  is  con- 
tained in  2  Pom.  Eq.  Jur.,  and  is  as  follows : 

"  Section  798.  Owner  who  is  not  liable  for  the  debt  pays 
off  the  mortgage.  On  the  other  hand,  when  an  owner  of 
the  premises  who  is  not  personally  and  primarily  liable  to 
pay  the  debt  secured  pays  off  a  mortgage  or  other  charge 
upon  it,  he  may  keep.the  lien  alive  as  a  security  for  himself 
against  other  encumbrances  or  titles,  and  thus  prevent  a 
merger.  Whether  he  does  so  is  a  question  of  intention 
governed  by  the  rules  laid  down  in  the  previous  paragraphs. 
When  it  is  evidently  for  his  benefit,  the  intention  will  be 
presumed.  He  may  thus  be  entitled  to  preserve  the  lien, 
even  without  a  formal  assignment  of  the  security  to  himself. 
Among  those  who  are  thus  regarded  as  equitable  assignees 
are  grantees  of  the  mortgagor  not  having  assumed  payment 
of  the  mortgage,  heirs,  devisees,  and  in  fact  all  parties  enti* 
tied  to  redeem,  and  not  personally  liable  as  principal  debt- 


ors." 


To  the  same  effect  may  be  cited  Hardon  v.  Doherty,  109 
Ind.  37 ;  1  Jones  Mort.,  Chap.  20,  part  1,  section  848  to 
873. 

This  case  affords  a  strong  illustration  of  the  rule  that 
equity  will  not  permit  titles  to  merge  where  it  would  be  in- 
equitable to  do  so.  The  appellants,  whose  claims,  because 
of  the  prior  encumbrance  resting  upon  the  property,  were 
practically  worthless,  are  in  no  condition  to  ask  that  the 
doctrine  of  merger  shall  be  applied  in  order  to  work  a  prac- 
tical confiscation  of  the  superior  property  rights  of  the  ap- 
pellees. 

The  conclusion  we  have  arrived  at  renders  it  unnecessary 
to  inquire  whether  the  title  acquired  by  the  appellee  O'Neal 
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at  the  sheriff's  sale  merged  in  the  title  conveyed  to  him  hj 
the  assignee,  or  the  title  acquired  under  \the  assignee's  sale 
merged  in  the  title  received  at  sheriff's  sale,  which  becomes^ 
by  relation  back  to  the  dates  of  the  judgments,  the  superior 
title.  Shanklin  v.  Franklin  Life  Ina.  Cb.,  77  Ind.  268 ;  Smith 
V.  Allen,  1  Blackf.  22 ;  Doe  v.  Ham,  1  Ind.  363 ;  Bellows  v. 
McOinnia,  17  Ind.  64 ;  Aekky  v.  EberU,  22  Ind.  66. 

Judgment  affirmed. 

Filed  Feb.  25, 1892. 
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llU      Tee  Cincinnati,  Indianapous,  St.  Louis  and  Chicaoo 
j\fi  3ul  Railway  CJompaky  v.  Darling. 

Nbglxqencb. — Contributory  NegUgenee, — Averment  that  Plamt^  wu  FWe 
from, — Effect-^ A.n  aTerment  in  the  complaint,  in  an  action  for  negli- 
gence, that  the  plaintiff  was  without  fault  or  negligence  which  con- 
tributed to  his  injury  is  sufficient,  unless  it  is  overcome  by  the  specific 
averments  of  the  complaint,  showing,  notwithstanding,  that  he  was 
guilty  of  contributory  negligence. 

Vbrdict. — Direetikigf  when  Evidtnee  is  Oonfiicliing, — Where  the  evidence  r^ 
lating  to  any  material  question  of  fact  is  conflicting,  the  court  can  noty 
as  to  such  question,  direct  a  verdict. 

Sauk— Evidence  EquiwcoL—  Where  the  evidence,  although  uncontradicted, 
is  equivocal  in  its  character,  and  is  fairly  susceptible  of  two  interpreta* 
tions,  one  tending  to  support  the  claims  of  plaintiff  and  the  other  of 
the  defendant,  the  court  can  not  direct  the  verdict. 

Pbactice. — Interrogatories. —  Verdict  Shown  to  be  BoFed  on  Bad  Paragraph,''^ 
If  it  affirmatively  appears  from  the  interrogatories  that  the  verdict 
is  in  part  based  upon  an  insufficient  paragraph  of  complaint,  it  is  a 
sufficient  cause  for  a  new  trial,  being  "  contrary  to  law." 

Same. —  Verdict  in  Pa.rt  Based  on  Bad  Paragraph. —  One  Paragraph  in 
Part  Unsupported  by  Evidence — A  verdict  which  is  in  part  based  on  a 
bad  paragraph  of  complaint,  or  which  the  record  shows  is  in  part 
based  upon  a  paragraph  of  complaint  which  is  wholly  unsupported  by 
the  evidence,  can  not  stand. 

From  the  Ohio  Circuit  Court. 
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J.  T.  Dycy  W.  H.  Dye  and  /.  K.  Thompson,  for  appellant. 
0.  JPl  Boberts,  N.  8.  Oivan  and  if.  J.  Chvan,  for  appellee. 

McBaiDEy  J. — The  appellee  was  a  day  laborer,  employed 
by  the  appellant  to  shovel  dirt  and  gravel  on  its  traclr. 
While  riding  on  a  tender  to  an  engine,  going  from  Law- 
renceburgh  to  the  place  where  he  was  employed  to  work,  the 
engine  collided  with  another  engine,  coming  from  the  oppo- 
site direction,  drawing  a  train  of  cars,  and  the  appellee  was 
hurt.  He  brought  this  suit  to  recover  damages  for  his  in- 
juries, which  he  alleged  were  caused  by  the  actionable  neg- 
ligence of  the  appellant. 

While  the  appellant  has  assigned  many  errors,  and  has  ar- 
gued several,  we  find  it  only  necessary  to  consider  two  of  the 
questions  presented.  Thq  court  overruled  separate  demurrers 
to  each  paragraph  of  the  complaint.  The  jury,  by  answers 
to  interrogatories,'  show  that  their  general  verdict  is  based 
upon  the  first,  third  and  fourth  paragraphs  of  the  complaint, 
and  the  appellant  insists  that  these  paragraphs  were  all  bad, 
and  that  the  court  erred  in  its  rulings  upon  the  demurrers. 
But  one  objection  is  pointed  out,  and  this  is  common  to  the 
three  paragraphs.  All  show  that  the  appellee  was,  as  above 
stated,  riding  upon  the  tender  to  an  engine,  for  the  purpose 
of  reaching  his  place  of  work. 

The  first  paragraph  avers  that  he  was  "  ordered  and  di- 
rected by  the  defendant ''  to  get  upon  the  engine  to  ride,  and 
that  he  did  so,  and  sat  down  upon  the  tender  attached  to  the 
engine,  with  his  back  to  the  engine. 

The  third  paragraph  avers  that  he  was  '^  requested  and 
directed''  by  the  defendant  to  get  upon  the  engine  to  ride  to 
his  place  of  work,  and  the  fourth,  that  when  hurt  he  was 
''being  taken,  on  an  engine,  by  said  defendant''  from  his 
home  to  his  place  of  work. 

The  objection  to  the  complaint,  as  stated  by  counsel  for 
the  appellant  in  their  brief,  is  as  follows : 

''  This  shows  that  plaintiff  was  not  a  passenger ;  he  had 
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no  duties  to  perforin  on  this  engine,  or  in  connection  with 
it.  It  does  not  show  that  the  company  was  under  any  obli- 
gation to  carry  him  from  his  home  to  the  place  of  his  work, 
or  that  there  was  any  reason  why  he  should  not  have  walked. 
It  does  show  that  lie  got  aboard  of  the  engine  and  sat  down 
on  the  tender  attached  to  the  engine,  with  his  back  to  the 
engine,  to  be  taken  to  his  place  of  work.  He  took  a  posi- 
tion of  obvious  peril,  and  turned  his  back  in  the  direction 
from  which  danger  was  to  be  apprehended.  The  complaint 
shows  Miis  injury  was  the  re.sult  of  his  own  recklessness  and 
folly.     He  was  himself  the  author  of  his  misfortune.' *' 

Without  considering  the  efiect  of  the  averments  that  the 
appellee  was  riding  on  the  engine  by  the  direction  or  com- 
mand of  the  appellant,  it  is  enough  to  say  of  each  of  these 
paragraphs  that  each  contained  the  averment  that  the  plain- 
tiff was  himself  without  fault  or  negligence  which  con- 
tributed to  his  injury.  This  was  sufficient,  unless  it  was 
overcome  by  the  specific  averments  of  the  complaint,  show- 
ing, notwithstanding,  that  he  was  guilty  of  contributory 
negligence.  We  can  not  say  that  the  mere  averments  that 
he  was  riding  on  the  engine,  or  on  the  tender,  or  that  he  was 
riding  with  his  back  to  the  engine,  were  any  or  all  of  them 
sufficient  to  overcome  the  general  averment  of  freedom  from 
fault.  We  think  the  court  did  not  err  in  overruling  the 
demurrers. 

We  quote  from  the  first  paragraph  of  the  complaint  all  of 
its  averments  charging  negligence  upon  the  part  of  the  ap- 
pellant: ''That  said  defendant  carelessly,  negligently  and 
recklessly  managed  the  business  of  said  defendant  in  run- 
ning, or  operating  and  managing,  the  engines,  locomotives 
and  cars  on  said  defendant's  road ;  that  said  defendant,  on 
the  day  and  year  aforesaid,  carelessly,  negligently  and  reck- 
lessly ran  an  extra  train,  called  a  cattle  train,  from  Cincin- 
nati to  the  city  of  Lawrenceburgh,  and  that  said  defendant 
failed  and  neglected  to  give  notice  to  its  said  servants  in 
charge  of  the  engine  on  which  said  plaintiff  was  seated  of 
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said  extra  train  being  sent  from  Cincinnati  to  the  city  of  Law- 
renceburgh  over  the  ti*ack  of  said  defendant,  and  that  before 
said  cattle  train  reached  the  city  of  Lawrenceburgh  said 
defendant  also  started  said  engine,  on  which  said  plaintiff 
was  seated,  to  the  point,  or  place,  between  Lawrenceburgh 
Junction  and  Lawrenceburgh  City,  where  said  plaintiff  wa^  to 
work  for  said  defendant  on  its  said  track,  and  that  by  reason 
of  the  careless,  negligent  and  reckless  operating  and  running 
of  said  train  and  engine  as  aforesaid,  said  train  and  said  en- 
gine on  which  said  plaintiff  was  seated  collided  and  run  in* 
to  each  other  with  great  force,  and  by  reason  thereof,"  etc. 

It  will  be  observed  that  the  negligence  charged  is  that 
the  appellant  started  the  ^^  cattle  train ''and  the  engine  in 
question  toward  each  other,  over  the  same  track,  without 
notice  to  the  employees  operating  them. 

The  engine  on  which  the  appellee  was  rising  was  known 
as  "  No.  63,"  and  was  operated  by  one  Mahan  as  engineer  and 
one  Dugan  as  conductor.  The  train  with  which  it  collided 
was  known  as  '^Extra  59."  On  the  trial  the  evidence 
showed,  without  contradiction,  that  before  engine  No.  63 
started,  Conductor  Dugan  received  an  order  reading  as  fol- 
lows: 

^'  To  Dugan  and  Engineers,  Lawrenceburgh  :  Engines 
63  and  68  will  run  from  Lawrenceburgh  to  Valley  Junction. 
Keep  clear  of  extra  59  west.  No.  2  will  run  40  minutes  late 
from  Lawrenceburgh  Junction  to  Valley  Junction.  Cook. 
6:21  A.  M.     O.  K.  Dugan." 

Cook  was  the  appellant's  train  dispatcher^  Dugan,  after 
reading  the  order,  handed  it  to  Mahan  and  told  him  to  start. 
Mahan,  without  reading  the  order,  did  start  his  engine,  and 
had  only  gone  a  short  distance  when  the  collision  occurred. 
Mahan  was  reading  the  order  when  he  discovered  the  ap- 
proaching train. 

The  conductor  testified  that  if  he  had  obeyed  the  order, 
he  would  have  remained  on  the  side  track,  instead  of  starting 
out.     Mahan  testified  that  if  he  had  read  the  order  before 


380  SUPREME  COURT  OF  INDIANA, 

The  Cincinnati,  Indianapolis,  St.  Louis  and  Cliicago  B'y  06.  v.  Darlings 

I 

starting  he  would  not  have  started.  Both  agreed  in  testify- 
ing that  under  the  order  it  was  their  duty  to  have  remained 
on  the  side  track. 

The  court  instructed  the  jury  as  to  this  paragraph  of  com- 
plaint as  follows : 

^'As  to  this  paragraph  there  is  no  conflict  of  evidence,  the 
plaintiff  having  himself  introduced  in  evidence  the  notice 
given  by  the  defendant  to  the  employees  in  charge  of  the  en* 
gine  on  which  the  plaintiff  was,  and  as  to  this  paragraph  I 
charge  you  your  finding  must  be  for  the  defendant.'' 

As  above  stated^  the  jury,  in  their  answers  to  interroga- 
tories, say  the  verdict  is  based  upon  the  fii*st,  third  and  fourth 
paragraphs  of  the  complaint,  thus  disregarding  the  charge 
of  the  court. 

The  appellee's  contention,  in  substance,  is,  that  the  order 
sent  by  the  train  dispatcher  was  not  sufficiently  explicit,  and 
was,  as  a  direction  to  the  engineer  and  fireman  in  charge  of 
engine  No.  63,  so  uncertain  and  indefinite  that  it  was  no  no- 
tice, and  that  the  jury  had  the  right  to  construe  and  inter- 
pret it  themselves,  regardless  of  the  court's  instructions. 

Where  the  evidence  relating  to  any  material  question  of 
fact  is  conflicting,  the  court  can  not,  as  to  such  question,  di- 
rect a  verdict.  The  jury  must  settle  the  conflict.  Messioh 
V.  Midland  R.  W.  Cb.,  128  Ind.  81,  and  authorities  there 
cited. 

We  think  this  is  the  correct  rule  when  the  evidence,  al- 
though  uncontradicted,  is  equivocal  in  its  character,  and  is 
fairly  susceptible  of  two  interpretations,  one  tending  to  sup- 
port the  claims  of  one  party,  and  the  other  tending  to  sup- 
port the  claims  of  the  other  party.  The  jury,  as  judges  of 
the  facts,  must  weigh  and  construe  the  testimony  and  solve 
the  uncertainty.  In  such  a  case,  it  would  be  error  for  the 
court  to  direct  a  verdict,  and  if  the  jury  should  make  a  find- 
ing in  disregard  of  the  instruction,  this  court  would  not,  on 
that  ground,  set  the  verdict  aside. 

While  the  rule  contended  for  by  the  appellee  is  correct, 
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however,  we  do  not  think  it  applies  in  the  case  at  bar.  What- 
ever there  may  be  of  apparent  uncertainty  in  the  order  of 
the  train  dispatcher^disappears  in  the  light  of  the  testimony 
of  the  engineer  and  conductor  to  whom  it  was  addressed. 

In  our  opinion  the  instruction  in  question  was  fully  justi- 
fied by  the  evidence.  There  was  no  conflict  in  the  evidence 
so  far  as  that  paragraph  was  concerned.  The  evidence  not 
only  failed  to  sustain  it,  but  disproved  it,  and  the  court  did 
not  err  in  directing  the  jury  ta  find  for  the  defendant  on  the 
issue  thus  made. 

The  jury  had  no  right  to  disregard  the  instruction.  As  it 
affirmatively  appears  that  the  verdict  is  in  part  based  upon  the 
first  paragraph  of  complaint,  it  is  '*  contrary  to  law,''  and 
the  objection  is  properly  made  by  the  motion  for  a  new  trial 
upon  that  ground. 

It  has  been  frequently  decided  that  a  verdict  which  is  in 
part  based  on  a  paragraph  of  complaint  which  is  bad  can  not 
stand.  Wolf  v.  8chofidd,  38  Ind.  175  ;  Bailey  v.  Troxell,  43 
Ind.  432 ;  Peery  v.  Oreenaburgh,  etc.,  T.  P.  Co.,  43  Ind.  321 ; 
Cook  V.  Hopkins^  66  Ind.  208 ;  Schafer  v.  State,  ex  reL,  49 
Ind.  460;  Evarisvilley  etc,  Co.  v.  Wildman,6S  Ind.  370. 
,  And,  upon  the  same  principle,  a  verdict,  which  the  record 
affirmatively  shows  is  based  in  part  upon  a  paragraph  of  com- 
plaint which  is  wholly  unsupported  by  evidence  can  not 
stand. 

We  refrain  from  the  expression  of  any  opinion  upon  the 
question  suggested  relative  to  co-employees,  because  in  our 
opinion  the  case  does  not  require  it. 

While  several  other  questions  are  presented  and  argued, 
we  think  it  unnecessary  to  pass  upon  them. 

Judgment  reversed,  with  costs. 

FUed  Feb.  25, 1892. 
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MunicipaIj  Corpobation. — Qieaning  StreeU. — AiaestmerU  Against  AbuUing 
Property-Owners  a  Local  AmatmeTii^  Not  a  Tax, — Under  the  provision  of 
the  charter  of  the  city  of  Indianapolis  (Acts  1891,  p.  137)  which  au- 
thorizes the  city  to  contract  for  sprinkling  and  sweeping  the  streets  at 
the  cost  of  the  property-holders  abutting  on  such  streets,  an  assessment 
made  against  an  owner  of  property  along  a  street  required  to  be  swept, 
to  pay  the  expense  of  such  sweeping,  is  not  a  tax,  but  a  local  assess- 
ment, and  does  not  fall  within  the  constitutional  provision  requiring 
an  equal  and  uniform  rate  of  taxation. 

Same. — Police  Power. — As  the  general  public  has  an  interest  in  keeping 
the  streets  clean,  the  city  may,  in  the  exercise  of  the  police  power  con- 
ferred upon  it  by  the  State,  order  them  swept,  and  as  the  abutting  prop- 
erty-owner derives  a  benefit  from  such  sweeping  not  enjoyed  by  the  gen- 
eral public,  he  may  be  required,  by  assessment,  to  pay  the  expense  of 
such  sweeping ;  and  such  assessment  does  not  amount  to  a  taking  of 
private  property  without  compensation  and  without  due  process  of  law. 

Sake. — Qeneral  Ihx. — As  the  property-owner  is  fully  compensated  for  his 
outlay  in  the  enhanced  value  of  his  property,  he  may  be  taxed  generally 
also  with  the  remainder  of  the  public  for  cleaning  other  streets  in 
which  the  public  alone  have  an  interest. 

Same.  ^Sweeping  Street  Orossing. — The  fact  that  the  statute  contemplates 
the  sweeping  of  the  crossings  does  not  render  it  invalid,  as  it  can  not 
be  said  that  the  property -owners  do  not  receive  a  special  benefit  from 
keeping  them  clean. 

From  the  Marion  Circuit  Court. 

C,  S.  Denny  and  W.  F.  EllioU^  for  appellant. 
A,  L.  Masothy  for  appellees. 

Coffey,  J. — The  appellees  brought  this  suit  in  the  Ma- 
rion County  Circuit  Court  to  foreclose  a  lien  for  the  amount 
assessed  against  the  appellant's  real  estate  for  sweeping  the 
street  in  front  of  his  property  in  the  city  of  Indianapolis, 
under  a  contract  made  between  the  city  and  the  appellees 
pursuant  to  the  provisions  of  the  city  charter.  A  demurrer 
to  the  complaint  was  overruled,  and  the  appellees  had  judg- 
ment, from  which  this  appeal  is  prosecuted. 

The  charter  of  the  city  of  Indianapolis  is  found  in  the 
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acts  of  the  General  Assembly  of  1891,  page  137.  It  pro- 
vides for  the  mode  of  improving  the  streets  and  the  payment 
for  sach  improvements,  and  confers  on  the  city,  through  its 
proper  officers,  the  power  to  make  contracts  for  sprinkling 
and  sweeping  such  streets,  in  the  city,  as  it  may  deem  proper, 
and  to  assess  against  the  property-holders  abutting  on  such 
streets  the  cost  of  such  sprinkling  and  sweeping.  The  only 
question  before  us  for  decision  relates  to  the  constitution* 
ality  of  so  much  of  the  act  as  authorizes  the  city  to  contract 
for  sprinkling  and  sweeping  the  streets  at  the  cost  of  the 
property-holders  along  the  line  of  such  streets,  it  being  con- 
tended by  the  appellant  that  these  provisions  are  uncoiisri- 
tational  for  the  reasons : 

First  That  it  violates  the  provisions  of  our  State  Con- 
stitution requiring  an  equal  and  uniform  rate  of  taxation. 

Second,  Because,  even  if  the  city  has  power  to  compel 
abutting  property-owners  to  pay  for  sweeping  the  streets  in 
front  of  their  property,  it  has  no  power  tp  compel  them  to 
do  so,  and,  at  the  same  time,  compel  them  to  pay  into  the 
general  fund  a  part  of  the  cost  of  cleaning  other  streets  as 
provided  for  in  the  act. 

Third,  Because  the  proceeding  which  the  act  attempts  to 
authorize  amounts  to  a  taking  of  private  property  without 
due  compensation  and  due  process  of  law. 

To  support  his  contention  as  to  the  first  proposition  pre* 
sented,  the  appellant  relies,  to  some' extent,  upon  the  case  of 
Qridley  v.  City  of  BloomingtoUy  88  111.  654,  and  the  case  of 
City  of  Ghieago  v.  O'Brien^  111  111.  532.  These  cases  hold 
that  an  ordinance  making  it  the  duty  of  the  owner  or  per- 
son occupying  premises  abutting  upon  a  street  to  keep  the 
sidewalks  free  from  snow  and  ice,  and  providing  for  the  en- 
forcement of  such  ordinance  by  the  infliction  of  penalties, 
is  void.  The  cases  seem  to  rest,  principally,  upon  the  pe- 
culiarity of  the  laws  of  the  State  of  Illinois,  under  'which 
the  lot-owner  does  not  own  the  fee  in  the  street.     The  last 
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case,  however,  was  decided  by  a  divided  court,  three  of  the 
judges  r,efusing  to  concur  in  the  conclusion  reached. 

The  authorities  make  a  clear  distinction  between  the  word 
*^ taxation ^^  and  the  word  *^  assessmeniJ^  "^ Taxes*  are  im- 
positions for  purposes  of  general  revenue;  ^ assesaments ' 
are  'special  and  local  impositions  upon  property  in  the  imme- 
diate vicinity '  of  an  improvement  for  the  public  welfare, 
'  which  are  necessary  to  pay  for  the  improvement,  and  laid 
with  reference  to  the  special '  benefits  which  such  property 
derives  from  the  expenditure/ ''  Palmer  v.  Stumph^  29  Ind. 
329. 

This  distinction  is  recognized  in  nearly  all  the  States  of 
the  Union.  For  a  collection  of  the  authorities  upon  this 
subject  see  the  case  above  cited. 

The  assessment,  therefore,  made  against  the  owners  of 
property  along  the  streets  i*equired  to  be  swept,  under  the 
act  in  question,  to  pay  the  expense  of  such  sweeping,  is  not 
a  tax,  but  a  local,  assessment. 

The  question  is  then  presented  as  to  whether  a  local  assess* 
ment  for  this  purpose  can  be  sustained  under  our  Constitu- 
tion? 

If  it  can  be  sustained  at  all,  it  must  be  upon  the  ground 
that  it  is  the  proper  exercise  of  the  police  power  of  the  State, 
and  a  special  benefit  to  the  abutting  property-owner.  ^ 

The  power  of  a  municipal  corporation  to  order  sidewalks 
of  a  particular  kind,  and  to  assess  against  the  abutting  prop- 
erty-owner an  amount  necessary  to  pay  for  the  same,  and  to 
pay  for  keeping  the  same  in  repair  and  proper  condition  for 
the  use  of  the  public,  is  generally  upheld  upon  the  ground 
that  it  is  proper  exercise  of  the  police  power  of  the  State. 
Ooddardy  Petitioner ^  etc,,  16  Pick.  504;  Palmer  v.  Way,  6 
Col.  106 ;  Cooley  Taxation,  pp.  396-7  ;  State,  etc,,  v.  Mayor, 
etc.,  8  Vroom,  415 ;  Kirlby  v.  Boylston,  14  Gray,  249 ;  Ped- 
rick  y:  Bailey,  12  Gray,  161 ;  Moore  v.  Gadsden,  93  N.  Y.  12 ; 
HaHford  v.  TalcoU,  48  Conn.  525. 

Judge  Cooley  says :     ''The  cases  of  assessments  for  the 
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construction  of  walks  by  the  side  of  the  streets^  in  cities  and 
other  populous  places,  are  more  distinctly  referable  to  the 
power  of  police.  These  foot- walks  are  not  only  required,  as 
a  rule,  to  be  put  and  kept  in  proper  condition  for  use  by  the 
adjacent  proprietors,  but  it  is  quite  customary  to  confer  by 
the  municipal  charters  full  authority  upon  the  municipalities 
to  order  the  walks  of  a  kind  and  quality  by  them  prescribed 
to  be  constructed  by  the  owners  of  adjacent  lots  at  their  own 
expense,  within  a  time  limited  by  the  order  for  the  purpose, 
and  in  case  of  their  failure  so  to  construct  them,  to  provide 
it  shall  be  done  by  the  public  authorities,  and  the  cost  col- 
lected from  such  owners,  or  made  a  lien  upon  their  property. 
When  this  is  the  law  the  duty  must  be  looked  upon  as  being 
enjoined  as  a  regulation  of  police,  because  of  the  peculiar 
interest  such  owners  have  in  the  walks,  and  because  their  sit- 
uation gives  them  peculiar  fitness  and  ability  for  performing, 
with  promptness  and  convenience,  the  duty  of  putting  them 
in  proper  state,  and  of  afterwards  keeping  them  in  a  condi- 
tion suitable  for  use.''     Cooley  Taxation,  supra. 

Assuming,  as  held  by  these  authorities,  that  the  power  to 
make  local  assessments  to  pay  for  local  improvements  or  ben- 
efits is  to  be  referred  to  Che  police  power  of  the  State,  we 
are  naturally  l.ed  to  inquire  whether  the  assessments  provided 
'for  in  the  charter  now  under  consideration  amount  to  a  tak- 
ing of  private  property  without  compensation  and  without 
due  process  of  law  as  contended  by  the  appellant. 

Mr.  Sedgwick,  in  his  valuable  work  on  Statutory  and 
Constitutional  Law,  434,  says:  "The  clause  prohibiting 
the  taking  of  private  property  without  compensation,  is  not 
intended  as  a  limitation  of  the  exercise  of  those  police  pow- 
ers which  are  necessary  to  the  tranquillity  of  every  well- 
ordered  community,  nor  of  that  general  power  over  private 
property  which  is  necessary  for  the  orderly  existence  of  all 
governments.  It  has  always  been  held  that  the  Legislature 
may  make  police  regulations,  although  they  may  interfere 
Vol.  130.— 25 
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with  the  full  enjoyment  of  private  property,  and  though  no 
compensation  is  given/' 

Judge  Dillon,  in  his  work  on  Manicipal  Corporations^ 
Vol.  Ij  212,  says:  **  Every  citizen  holds  his  property  sub* 
ject  to  the  proper  lexercise  of  this  (police)  power,  either  by 
the  State  Legislature  directly,  or  by  public  or  municipal  cor- 
porations to  which  the  Legislature  may  delegate  it.  *  *  ^ 
It  is  well  settled  that  laws  and  regulations  of  this  character, 
though  they  may  disturb  the  enjoyment  of  individual  rights, 
are  not  unconstitutional,  though  no  provision  is  made  for 
compensation  for  such  disturbances.  *  ^  *  If  he  suf- 
fers injury  it  is  either  damnum  absque  injuria,  or,  in  the  the* 
ory  of  the  law,  he  is  compensated  for  it  by  sharing  in  the 
general  benefits  which  the  regulations  are  intended  and  cal- 
culated to  secure." 

In  the  case  of  Goddard,  petitioner,  etc.,  supra,  in  speaking- 
of  an  ordinance  which  required  the  abutting  property-own* 
ers  to  keep  the  sidewalks  free  from  snow  and  ice,  the  Sa* 
preme  Court  of  Massachusetts  said :  '^  But  we  think  it  is 
rather  to  be  regarded  as  a  police  regulation,  requiring  a 
duty  to  be  performed  highly  salutary  and  advantageous  to 
the  citizens  of  a  populous  and  closely  built  city,  and  which  ia 
imposed  upon  them  because  they  are  so  situated  as  .that  they 
can  most  promptly  and  conveniently  perform  it,  and  it  ia 
laid  not  upon  a  few,  but  upon  a  numerous  class,  all  those  who 
are  so  situated,  and  equally  upon  all  who  are  within  the 
description  composing  the  class.  ^  *  *  Although  the 
sidewalk  is  part  of  the  public  street,  and  the  public  have  an 
easement  in  it,  yet  the  adjacent  occupant  ofleu  is  the  owner 
of  the  fee,  and  generally  has  some  peculiar  interest  in  it  and 
benefit  from  it,  distinct  from  that  which  he  enjoys  in  com- 
mon with  the  rest  of  the  community.  He  has  this  interest 
and  benefit,  oilen  in  accommodating  his  cellar  door  and 
steps,  a  passage  for  fuel,  and  the  passage  to  and  from  his 
own  house  to  the  street.  *  *  *  For  his  own  accommo* 
dation  he  would  have  an  interest  in  cleaning  the  snow  from 
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his  own  door.  The  owners  and  occupiers  of  house-lots  and 
other  real  estate,  therefore,  have  an  interest  in  the  perform- 
ance of  this  duty,  peculiar  and  somewhat  distinct  from  that 
of  the  rest  of  the  community." 

The  case  of  Village  of  Cartilage  v.  Frederick,  122  N^  Y. 
268,  involved  the  validity  of  an  ordinance  which  required 
the  owners  of  abutting  property  to  keep  the  sidewalks  adja- 
cent to  their  property  free  from  snow  and  ice  at  their  own 
expense,  and  after  a  careful  review  of  some  of  the  authori- 
ties above  cited,  the  Court  of  Appeals  reached  the  conclu- 
sion that  the  ordinance  was  valid  as  a  reasonable  exercise  of 
the  police  power  of  the  State. 

The  principles  which  rule  the  cases  above  cited  can  not, 
in  our  opinion,  be  distinguished  from  the  principles  which 
rule  the  case  at  bar.  Of  course,  it  is  not  claimed  that  in  the 
exercise  of  the  police  power  such  assessments  could  be  made 
and  collected  from  the  abutting  propei^y-owner  unless  he 
had  a  special  interest  and  derived  a  special  benefit  therefrom 
not  enjoyed  by  the  public  in  general,  but  if  he  has  a  special 
interest  in  the  improvement  of  the  street  and  sidewalk,  and 
in  keeping  them  free  from  snow  and  ice,  so  he  has  a  special 
interest  in  keeping  them  free  from  accumulating  filth.  It  is 
matter  of  common  observation,  of  which  we  must  take  no- 
tice, that  property  located  upon  well  improved  streets,  kept 
clean,  is  more  desirable  than  property  on  unimproved  streets 
where  mud  and  filth  are  permitted  to  accumulate  and  obstruct 
their  use.  It  is  safe  to  assert,  we  think,  that  keeping  a 
street  clean  adds  to  the  rental,  if  not  to  the  permanent  value 
of  property  located  thereon ;  and  for  this  reason,  among 
others,  the  abutting  property-owner  has  a  special  interest  in 
such  cleaning  not  enjoyed  by  the  general  community.  For 
the  reason  that  the  public  in  general  has  an  interest  in 
keeping  the  streets  free  from  filth,  the  city  may,  in  exercis- 
ing the  police  power  conferred  upon  it  by  the  State,  order 
them  swept,  and  for  the  further  reason  that  the  abutting 
property-owner  derives  a  benefit  from  such  sweeping  not  en- 


388  SUPREME  COURT  OF  INDIANA, 

Reinken  v.  FuebriDg  el  a/. 

. . , I 

joyed  by  the  general  public  he  may  be  required,  by  assess- 
ments, to  pay  the  expenses  incident  to  such  sweeping. 

It  follows  from  what  we  have  said  that  the  assessments 
provided  for  by  the  act  under  consideration  do  not  amount 
to  a  taking  of  private  property  without  compensation  and 
without  due  process  of  law. 

Assessments  of  the  kind  we  are  now  considering  are  made 
upon  the  principle  that  the  person  assessed  is  benefited  in 
the  increased  value  of  his  property,  either  rental  of  perma- 
nent, over  and  above  the  benefits  received  by  the  public,  in 
a  sum  equal  to  the  amount  he  is  required  to  pay.  It  is  upon 
this  theory  alone  that  they  can  be  sustained. 

If  the  property-owner  is  fully  compensated  for  his  out- 
lay in  the  enhanced  value  of  his  property,  we  see  no  reason 
why  he  may  not  be  taxed  generally  also  with  the  balance  of 
the  public  for  cleaning  other  streets  in  which  the  public  alone 
have  an  interest,  and  which  are  not,  and,  indeed,  can  not  be 
swept  as  the  streets  upon  which  his  property  abuts.  We  are 
not  able  to  perceive  how  such  a  tax  would  be  unjust  or  in- 
equitable, inasmuch  as  he  receives  as  much  benefit  therefrom, 
in  contemplation  of  law,  as  any  other  member  of  the  com- 
munity. As  he  has  been  fully  compensated  for  his  outlay 
in  sweeping  the  street  upon  which  his  property  is  situated, 
he  should  not  be  heard  to  complain  of  such  payment  when 
called  upon  to  bear  his  portion  of  other  public  burdeqs. 

Nor  do  we  think  the  fact  that  the  statute  contemplates  the 
sweeping  of  the  crossings  renders  it  invalid.  It  can  not  be 
said  that  the  property-owners  do  not  receive  a  special  ben- 
efit from  keeping  them  clean.  Sweeping  the  street  in  front 
of  the  property  would  be  of  little  benefit  if  filth  and  rub- 
bish were  permitted  to  accumulate  upon  the  crossings,  so  as 
to  render  them  unfit  for  use.  If  the  property  does  in  fact 
receive  a  special  benefit  from  sweeping  the  crossings,  there  is 
no  reason  why  those  who  are  thus  benefited  should  not  pay 
the  expense 

Having  carefully  examined  all  the  objections  urged  against 
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the  validity^  of  so  much  of  the  statute  as  is  here  called  in 
question,  we  have  reached  the  conclusion  that  it  is  not  nn- 
constitutional)  aud  that  the  court  did  not  therefore  err  in 
overruling  a  demurrer  to  the  complaint  before  us. 

Judgment  affirmed. 

Elliott,  J.,  took  no  part  in  the  decision  of  this  cause. 

Filed  Feb.  24, 1892. 


No.  15,947. 

The  Seymoub  Woollen  Factory  Company  t;.  Brod- 

HECKER,  Treasurer. 

BtLL  OF  ExcRPnoivs. — Objection, — Motion  to  Strikz  OuL — On  objection  made 
in  the  brief  of  counsel  the  Sapreme  Court  will  refuse  to  consider  a  bill 
of  exceptions,  or  parts  of  a  bill,  not  properly  iff  the  record,  and  a  mo- 
tion to  strike  out  the  bill  is  unnecessary. 

Same. —  Written  Inatrwnemii^  How  Made  Part  of, — Written  instruments  may 
be  brought  into  a  bill  of  exceptions  by  reference,  but  in  order  to  bring 
them  into  the  bill  in  that  mode  the  instruments  must  appear  to  have 
been  offered  in  evidence,  they  must  be  clearly  identified  by  the  judge, 
and  the  place  for  their  insertion  must  be  clearly  indicated  by  the  words 
"  here  insert."  The  judge  can  not  delegate  to  the  clerk,  to  the  stenogra- 
pher, or  to  any  one  else  the  authority  to  put  a  written  instrument  into 
a  bill  of  exceptions. 

SlHB.— ri4tt«mp^«(2  Iiieorporation  (f  Written  Instrument  hy  Beferenee. — Where  a 
bill  of  exceptions,  by  the  words  "  here  insert,"  indicated  the  place  for 
the  insertion  of  an  order  of  the  board  of  equalization  in  th^  auditor's 
office,  and  the  order  was  copied  into  the  bill  by  the  clerk  after  it  was 
signed  by  the  judge,  such  order  did  not  become  part  of  the  record. 

From  the  Jackson  Circuit  Court. 

0.  H.  Montgomery f  for  appellant. 
B.  H.  Bun'elly  for  appellee. 

Miller,  J. — This  was  a  proceeding  instituted  to  enjoin 
the  collection  of  taxes  claimed  to  have  been  unlawfully  as- 
sessed on  the  capital  stock  of  the  appellant  by  the  board  of 
equalization  of  Jackson  county. 

The  error  assigned  in  this  court  calls  in  question  the  action 
of  the  court  below  in  overruling  the  motion  for  a  new  trial. 
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The  causes  for  which  a  new  trial  was  asked  w^e  : 

''  1.  Because  the  decision  of  the  court  is  uot  sustained  by 
sufficient  evidence.  * 

**  2.   Because  the  decision  of  the  court  is  contrary  to  law.'' 

The  appellee  has  filed  a  motion  to  strike  out  the  bill  of 
exceptions,  by  which  the  evidence  given  on  the  trial  is  brought 
into  the  record,  and  has  submitted  a  brief  in  support  of  the 
motion. 

Without  the  evidence  in  the  record  no  question  is  pre- 
sented for  our  consideration.  We,  therefore,  proceed  to  de- 
termine from  the  record,  as  it  comes  to  us,  the  question  pre- 
sented by  the  motion. 

We  find  in  the  bill  of  exceptions,  and  following  a  portion 
of  the  evidence,  the  following  statement : 

"  (Here  insert  full  order  of  the  board  of  equalization,  O. 
B.  15,  page  281).'' 

Immediately  following  the  entry  there  appears  in  the  rec- 
ord what  purports  to  be  the  proceedings  of  the  county  board 
of  equalization  of  Jackson  county  for  the  year  1889. 

The  bill  of  exceptions,  at  the  conclusion  of  the  evidence, 
states  that  ^'the  foregoing  was  all  the  evidence  given  in  the 
cause  ; "  and  the  clerk  of  the  court,  in  his  authentication  of 
the  transcript,  certified  that  the  '^  foregoing  is  a  full,  true 
and  complete  copy  of  all  the  proceedings,  orders,  judgment 
and  files  in  the  above  cause,  as  appears  of  record  and  on  file 
now  in  my  office,  together  toith  a  true  copy  of  the  entry  on  page 
281  of  Commissioners^  Record  No.  id,  of  the  commissioners' 
records  of  said  county.'' 

We  think  it  apparent  that  the  evidence  was  not  written  out 
in  full  and  inserted  bodily  in  the  bill  of  exceptions  prior  to 
the  time  the  same  was  signed  by  the  judge  and  filed  in  the 
clerk's  office,  as  required  by  the  uniform  rulings  of  this  court. 
Collins  V.  Collins,  100  Ind.  266 ;  Wagoner  v.  Wilson,  108 
Ind.  210 ;  Butler  v.  Roberts,  118  Ind.  481 ;  Doyal  v.  Landes, 
119  Ind.  479  ;  Fiscus  v.  Turner,  125  Ind.  46;  Stevens  v. 
Steve7is,  127  Ind.  560. 
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We  infer  that  the  clerk  of  the  circuit  court  went  to  the 
auditor's  office  and  copied  a  portion  of  the  records  of  his . 
office  to  supply  the  evidence  called  for  by  the  words  '*  here 
insert ''  in  the  bill  of  exceptions.  If  such  was  the  case,  this 
portion  of  the  evidence  comes  to  us  not  only  not  authen- 
ticated by  the  signature  of  the  judge  who  tried  the  case^  but 
wanting  the  authentication  of  the  officer  who  was  the  legal 
custodian  of  the  record^  a  portion  of  which  was  copied  into 
the  transcript. 

The  appellant  insists  that  the  motion  to  strike  out  the  en* 
tire  bill  should  be  overruled,  but  admits  that  if  the  motion 
only  went  to  that  portion  copied  from  the  record  of  the  board 
of  commissioners,  it  should  be  sustained. 

The  answer  to  this  is  that  it  appears  that  a  portion  of  the 
evidence  given  in  the  trial  is  not  properly  in  the  bill,  and 
therefore  the  integrity  of  the  bill  is  destroyed.  It  is  not 
necessary  to  pass  upon  the  motion  to  strike  out,  for  we  can 
not  examine  the  evidence  in  a  bill  of  exceptions  unless  it 
contains  all  the  evidence,  which  this  does  not  do.  We  re- 
gret pur  inability  to  pass  upon  the  questions  of  law  involved 
in  this  appeal,  which  have  been  argued  with  signal  ability; 
but,  the  question  of  the  sufficiency  of  the  record  having  been 
brought  before  us,  we  are  compelled  to  examine  and  pass 
upon  it. 

In  the  absence  of  the  evidence,  there  being  no  question 
presented  by  the.record,  the  judgment  is  affirmed. 

FDed  June  16, 1891. 

On  Petition  fob  ▲  Rehearing. 

Elliott,  C.  J. — It  has  long  been  the  practice  of  this 
<^ourt^  upon  objections  made  in  thebrief  of  counsel,  to  refuse 
taconsider  a  bill  of  exceptions,  or  parts  of  a  bill,  not  properly 
in  the  record  or  properly  framed.  No  motion  to  strike  out 
the  bill  is  necessary.  The  court,  upon  its  attention  being 
properly  directed  to  the  question  in  the  brief,  will  decide 
whether  the  bill  is  in  the  record,  and  whether  it  is  sufficient. 
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The  settlement  of  a  bill  of  exceptions  is  a  judicial  duty, 
and  hence  can  not  be  delegated.  England  v.  Clark^  4  Scam. 
486 ;  Toledo^  etc.,  Go^v.  Rogers,  48  lud.  427 ;  Foteet  v.  County 
Commisaioners,  30  W.Va.  68.  When  it  appears  that  the  bill 
is  duly  settled  and  authenticated  it  imports  absolute  verity. 
Walla  V.  Anderson,  ete.,  60  Ind.  56 ;  Beavers  v.  State,  68  Ind. 
630 ;  Thames,  etc.,  Co.  v.  Beville,  100  Ind.  309.  As  the  set- 
tlement of  the  bill  is  a  judicial  duty  that  can  not  be  dele- 
gatedy  it  results  that  it  must  be  completed  as  the  law  re- 
quires before  it  is  signed  by  the  judge.  Prior  to  the  enact- 
ment of  the  statute  which  provides  that  written  instruments 
may  be  brought  into  the  bill  by  reference,  the  law  required 
that  written  instruments  should  be  copied  into  the  bill  be- 
fore signing.  Board,  etc,,  v.  Efmbree^  7  Blackf.  461 ;  Spears 
V.  Clark,  6  Blackf.  167 ;  Doe  v.  Makepeace,  8  Blackf.  575  ; 
Mills  v.  Simmonds,  10  Ind.  464;  Irwin  v.  Smith,  72  Ind. 
482  (489).  Under  the  present  statute  such  instruments 
may  be  brought  in  by  reference,  but  in  order  to  bring 
them  into  the  bill  in  that  mode  the  instruments  must 
appear  to  have  been  offered  in  evidence,  they  must  be  clearly 
identified  by  the  judge,  and  the  place  for  their  insertion 
must  be  clearly  indicated  by  the  words  "  here  insert."  The 
judge  can  not  delegate  to  the  clerk,  to  the  stenographer,  or 
to  any  one  else  the  authority  to  {>ut  a  written  instrument 
into  a  bill  of  exceptions.  He  may,  however,  where  the  in- 
strument has  been  given  in  evidence,  and  is  clearly  identified^ 
cause  its  introduction  into  the  bill  by  a  strict  compliance 
with  the  statute.  Where  this  is  done  no  judicial  duty  is 
delegated  to  the  clerk,  for  all  that  is  required  of  him  is  to 
register  the  decision  of  the  judge  as  to  what  shall  go  into 
the  bill  of  exceptions.  In  this  instance  the  recitals  of  the 
bill  of  exceptions  indicate  that  the  judge  delegated  to  the 
clerk  the  authority  to  take  from  a  record  in  the  auditor's 
office  an  order  and  insert  it  in  the  bill.  This  was  an  im- 
proper delegation  of  duty,  inasmuch  as  it  devolved  upon  the 
clerk  the  duty  of  determining  what  part  of  the  record  should 
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go  into  the  bill^as  well  as  the  datj  of  determining  what  was 
actually  in  evidence.  If  the  order  had  been  entered  of  rec» 
ord  in  another  State,  or  in  another  county,  we  think  no  one 
would  doubt  that  the  judge  could  not  assign  to  the  clerk  the 
duty  of  bringing  it  into  the  record,  and  the  principle  must 
be  the  same  irrespective  of  the  question  of  the  locality  of 
the  record.  The  only  rule  that  can  be  safely  followed  is 
that  which  requires  the  instruments  actually  given  in  evi- 
dence to  be  identified  by  the  judge,  leaving  nothing  for  the 
clerk  to  do  but  file  and  copy  them. 

Petition  overruled. 
Filed  Feb.  26,  1892. 


No.  15^65. 

Eubank  et  al.  v.  Smiley  et  ai. 

WiLii. — Lanffuage  of, — How  (hrutrued. — ^In  tbe  constmction  of  wUIb,  courts 
seek  to  ascertain  and  promulgate  tbe  intention  of  the  testator.  In  as- 
certaining such  intention^  isolated  statements  and  clauses  of  the  testa- 
ment will  not  be  selected,  and  their  meaning  determined,  without  any 
relation  to  other  clauses  or  parts  of  the  will.  The  courts  will  look  to 
the  whole  instrument,  and  construe  each  part  with  relation  to  tbe  lan- 
guage used  in  other  parts  of  the  instrument,  which  sheds  any  light  on 
tbe  controverted  portion  of  the  will. 

Same.— lilem  BdcUing  to  Real  and  Personal  Property, — Gon9tr%i^ion  of — 
Life^Betate, — A  will  contained  tbe  following  item:  "I  will  and  be- 
queath all  my  property,  both  real  and  personal,  to  my  faithful  and  be- 
loved wife,  to  do  with  and  dispose  of  after  my  decease  as  she  may  think 
best,  and  I  hereby  enjoin  it  upon  her  to  pay  all  debts  which  may  be 
due  at  my  decease.  And  I  further  declare  it  to  be  my  will  that,  at  the 
decease  of  my  wife,  my  real  estate  be  equally  divided  among  my  heirs, 
and  the  personal  property  which  she  may  leave  to  be  disposed  of  us 
she  may  desire."  This  was  the  only  item  in  the  will  relating  to  the 
real  estate.    It  was  not  necessary  to  sell  the  real  estate  to  pay  debts. 

HeU  that  the  item  of  the  will  referred  to,  gave  to  the  widow  a  life-estate 
only  in  the  land,  and  the  remainder  to  the  heirs,  and  that  the  absolute 
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title  to  the  personal  property  was  in  the  widow  with  full  power  of  dis- 
position. 

From  the  Decatur  Circuit  Court. 

/.  Z>.  Miller  and  F.  E,  Oavin,  for  appellants. 
J.  K.  Ewing  and  G.  Ewing,  for  appellees. 

Olds,  J. — In  the  year  1874,  William  Eubank  died  testate, 
the  owner  of  certain  real  estate  described  in  the  complaint 
in  this  action.  By  his  will  he  disposed  of  his  estate,  and 
the  only  provision  in  said  will  relating  to  said  real  estate 
reads  as  follows : 

'^  I  will  and  bequeath  all  my  property,  both  real  and  per- 
sonal, to  my  faithful  and  beloved  wife,  Mary  Eubank,  to  do 
with  and  dispose  of  after  my  decease  as  she  may  think  best, 
and  I  hereby  enjoin  it  upon  her  to  pay  all  debts  which  may 
be  due  at  my  decease.  And  I  further  declare  it  to  be  my 
will  that,  at  the  decease  of  my  wife,  Mary  Eubank,  my  real 
estate  be  equally  divided  among  my  heirs,  and  the  personal 
property  which  she  may  leave  to  be  disposed  of  as  she  may 
desire." 

The  complaint  avers  that  the  widow,  Mary  Eubank,  sold 
and  conveyed  the  real  estate  during  her  life,  and  conveyed  the 
same  to  her  daughter  for  the  nominal  sum  of  one  dollar; 
that  the  appellees  hold  title  to  the  same  by  mesne  convey- 
ances from  the  daughter ;  that  no  part  of  the  proceeds  of 
said  land  was  needed  or  used  for  the  payment  of  the  debts 
of  the  testator. 

The  appellants,  the  plaintiffi  below,  claim  title  to  tlie  real 
estate  as  the  heirs  of  said  testator,  William  Eubank. 

A  demurrer  was  sustained  to  the  complaint,  exceptions  re- 
served, and  the  ruling  assigned  as  error,  and  this  court  is 
called  upon  to  construe  the  clause  pf  the  will  above  set  out. 

It  is  contended  on  behalf  of  the  appellants  that  by  the 
will  the  widow  only  took  a  life-estate  in  the  real  estate,  and 
that  the  fee  vested  in  the  heirs  at  the  death  of  the  testator, 
and  that  the  right  of  disposition  only  applied  to  the  per- 
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sonal  property ;  that,  the  latter  clause  in  the  devise  being 
clear  and  explicit^  it  has  the  effect  to  limit  the  former  words 
of  disposition  to  the  wife,  and  that  the  latter  words,  being  the 
latest  expression  of  the  testator,  control  and  limit  the  estate 
given  to  the  wife  to  a  life-estate ;  while  upon  the  part  of 
the  appellees  it  is  contended  that  the  widow  took  a  fee  in 
the  real  estate,  or  at  least  that  she  was  given  the  right  of 
disposition,  and,  having  disposed  of  it  during  life,  the  title 
vested  in  her  grantee ;  counsel  for  ap(>e]lee  contending, 
further,  that  the  words  of  disposition  to  the  wife  clearly 
give  to  her  a  fee  in  the  real  estate,  and  that  the  subsequent 
words  of  limitation,  being  in  contravention  of  and  repugnant 
to  the  grant  to  the  wife,  are  void  and  of  no  effect. 

In  the  construction  of  wills  courts  seek  to  ascertain  and 
promulgate  the  intention  of  the'  testator.  In  ascertaining 
such  intention  isolated  statements  and  clauses  of  the  testa- 
ment will  not  be  selected,  and  their  meaning  determined, 
without  any  relation  to  other  clauses  or  parts  of  the  will ;  on^ 
the  contrary,  it  is  a  well-settled  rule  of  interpretation  that 
courts  will  look  to  the  whole  instrument,  and  construe  each 
part  with  relation  to  the  language  used  in  other  parts  of  the 
instrument,  which  shed  any  light  on  the  controverted  por- 
tion of  the  will. 

In  the  case  of  IaUz  v.  LutZj  2  Blackf.  72,  the  court  said: 
^^This  is  not  an  instrument  in  which  the  intention  of  the 
maker  must  yield  to  any  rigid  principle  of  law.  The  inten- 
tion of  the  testator,  in  such  cases  as  the  present,  must  pre- 
vail.'^ 

In  Baker  v.  Riley,  16  Ind.  479,  it  is  said  :  "The  con- 
struction of  a  will  depends  not  so  much  upon  any  rigid  prin- 
ciple of  law,  as  upon  what  appears,  by  the  will,  to  have  been 
the  testator^s  intention.  Lutz  v.  Lutz,  2  Blackf.  72.  This 
intention  is  not  to  be  collected  from  any  particular  clause, 
but  from  the  whole  will,  taken  together.'* 

The  same  rule  is  slated  in  Kilgore  v.  Kilgore,  127  Ind. 
276. 
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In  Schouler  on  Wills,  section  559,  it  is  said  :  ''As  a  rule, 
an  absolute  devise  in  terms  must  be  construed  in  connection 
with  other  clauses  of  the  will  which  serve  to  modify  its  ef- 
fect. And  a  fee  which  is  given  in  the  first  part  of  a  will 
may  prove  to  be  so  restrained  by  subsequent  words  as  to  re- 
duce it  to  a  life-estate/' 

In  the  case  of  PaUy  v.  Ooohby,  51  Ark.  61,  it  was 
held  that,  a  will  giving  to  the  testator's  wife  his  property 
during  her  natural  life,  or  until  she  might  marry,  with  full 
power  to  sell  and  dispose  of  the  same  as  she  might  think 
proper,  and  providing  at  her  death  the  whole  estate  should 
be  divided  among  his  children,  or,  in  case  of  her  marriage, 
the  same  to  be  equally  divided  between  the  wife  and  chil- 
dren, the  wife  took  the  personal  property  absolutely  and 
a  life-estate  in  all  the  real  estate,  and  that  a  sale  by  her  of  the 
land  only  conveyed  her  life- estate. 

In  the  case  of  Giles  v.  LitUe^  104  U.  S.  291,  in  con- 
struing a  will  which  gave  to  the  wife  all  of  the  real  and 
personal  estate  of  the  testator,*  with  full  power,  right  and  au-  . 
therity  to  dispose  of  the  same  as  to  her  should  seem 
meet  and  proper,  so  long  as  she  remained  his  widow, 
upon  the  condition  that,  if  she  should  marry  again,  then 
all  of  the  estate  bequeathed,  or  whatever  should  remain, 
should  go  to  his  surviving  children,  the  court  said:  "If 
the  purpose  of  the  testator  in  the  disposition  of  his  property 
is  what  the  other  parts  of  his  will  clearly  indicate,  then  these 
words  can  not  be  construed  to  change  that  purpose.  They  can 
have  operation  without  giving  them  that  effect.  He  was 
seized  of  real  estate  and  possessed  of  personal  property.  Both 
were  included  in  the  devise  to  the  wife,  and  she  was  to  have 
the  enjoyment  of  both  during  her  widowhood.  The  use  of 
many  species  of  personal  property  necessarily  consumes  it. 
Tl)e  words  under  consideration  may,  therefore,  fairly  be  con- 
strued to  refer  to  the  personalty,  and  the  entire  clause  to  give 
to  his  children  a  remainder  in  the  real  estate,  and  whatever 


NOVEMBER  TERM,  1891.  397 

^M^^   ■■■     I    »   ■■*      ■— P      ■■  ^1  ■■■■■■■     w.^  ^i— ■       ^         ■  ■        -        II  .       ■   ■  ^  —  l   ■         ■^^■^W—  ■     I  I 

Eubank  «t<U.v.  Smiley  et  aL 

of  the  persoDalty  was  not  consumed  by  the  widow  during 
her  widowhood."     Baxter  v.  BowyeVy  19  Ohio  St.  490. 

It  is  averred  in  the  complaint  that  no  part  of  the  proceeds 
of  the  sale  of  the  real  estate  was  required  or  used  in  the  pay- 
ment of  the  debts  of  the  testator,  and  we  need  not  inquire 
as  to  the  effect  of  the  clause  in  the  will  which  enjoins  upon 
the  widow  the  duty  of  paying  debts,  or  as  to  whether  or  not 
the  will  gave  to  her  any  right  of  sale  of  the  real  estate  for 
the  payment  of  debts,  nor  are  we  required  to  consider  the 
language  used  in  a  separate  clause  or  remote  part  of  the  will, 
for  all  that  relates  to  the  disposition  of  the  real  estate  in 
controversy  is  contained  in  one  clause,  and  what  is  said  in 
relation  to  the  disposition  of  the  real  estate  to  the  heirs  of 
the  testator  must  be  read  and  considered  in  connection  with 
that  part  making  a  devise  of  the  same  to  the  wife.  By  the 
application  of  the  well-settled  rule  for  the  construction  of 
wills,  there  certainly  can  be  but  little  doubt  as  to  the  inten- 
tion of  the  testator. 

The  language  used  in  making  the  devise  to  the, wife  is  not 
such  as  is  ordinarily  used  in  disposing  of  a  fee  simple  title.  In 
the  same  clause  of  the  will  we  find  language  used  in  dis- 
posing of  both  real  estate  and  personal  property  to  the  wife 
which,  if  it  stood  alone,  might  be  sufficient  to  give  to  her  a 
fee ;  and  as  a  part  of  the  same  item,  immediately  following 
such  devise  and  bequest,  the  fee  in  the  real  estate  is  giyen  to 
the  heirs  of  the  testator,  and  the  widow  is  given  express 
authority  to  dispose  of  the  personal  property  remaining  at 
her  death  as  she  may  desire.  The  item  of  the  will,  when 
read  as  a  whole,  as  it  must  be,  scarcely  requires  any  con- 
struction, as  it  seems  to  us  that  it  clearly  expresses  an  inten- 
tion to  give  to  the  widow  a  life-estate  in  the  land,  and  the 
remainder  to  his  heirs,  and  to  give  to  the  widow  the  abso- 
lute title  to  the  personal  property,  with  full  power  of  dispo- 
sition.- The  rule  laid  down  by  the  Supreme  Court  of  the 
United  States  in  Qiles  v.  TAttle,  Bupraf  would  vest  only  a 
life-estate,  as  the  words  of  disposition  under  that  rule  would 
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only  apply  to  the  personal  property,  but  the  latter  words  ia 
the  clause,  we  think,  of  themselves,  limit  the  power  of  dis- 
position to  the  personal  property  ;  that  is  to  say,  the  words 
"  and  the  personal  property  which  she  may  leave  to  be  dis- 
posed of  as  she  may  desire,*'  in  view  of  the  disposition  of 
the  real  estate  to  the  heirs,  limit  the  words  '^  to  do  with  and 
dispose  of  after  my  decease  as  she  may  think  best,''  to  the 
personal  property,  and  gave  to  the  widow  power  and  au- 
thority to  dispose  of  the  personal  property,  and  not  the  real 
estate. 

We  have  examined  the  authorities  cited  by  counsel  for  ap- 
pellee, and  do  not  think  them  inconsistent  with  the  conclu- 
sion we  have  reached. 

This  is  not  a  case  where  a  fee  simple  has  been  disposed  of 
to  one  person  in  one  item  of  a  wi}l  in  clear  and  concise  lan- 
guage, and  aflerwards  taken  away  or  modified  by  a  subse- 
quent clause  in  the  will  which  is  repugnant  to  such  devise 
in  fee.  The  disposition  of  the  property  by  this  will  was  ac- 
complished by  one  item  of  the  will.  The  fee  was  not  given 
in  the  first  instance  in  clear  and  concise  language.  We  have 
given  force  to  all  of  the  language  used  in  the  disposition  of 
the  property,  and  we  do  not  think  that  there  is  any  incon- 
sistent or  repugnant  language  used.  When  the  item  is  read 
and  construed  as  a  whole,  it  clearly  expresses  an  intention  to 
give  to  the  widow  a  life-estate  in  the  real  estate,  and  an  abso- 
lute title  to  the  personal  property,  with  remainder  over  in 
the  real  estate  to  the  heirs  of  the  testator. 

The  conclusion  we  have  reached  leads  to  a  reversal  of  the 
judgment. 

Judgment  reversed  at  costs  of  appellees,  with  instruction 
to  the  circuit  court  to  overrule  the  demurrer  to  the  com- 
plaint. 

Miller,  J.,  took  no  part  in  the  decision  of  this  case. 

Filed  Jan.  29, 1892 ;  petition  for  a  rehearing  overruled  May  10, 1892. 
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No.  16,310.  ^ 

Davis  et  al.  v.  Barton  et  *ai«. 

« 

Jvmntsm.— Default. — Foreelomre  of  Mortage, — Purekasar  of  Tbz  TUU, — 
Btn^danu  qf  F^trehoMv, — How  Affected  by. — Decree  of  Foredomre. — QuietF' 
vug  Tille, — A  suit  was  institated  to  foreclose  a  mortgage,  and  a  party 
was  made  defendant  to  the  suit  who  held  a  lien  against  the  mortgaged 
premises  which  was  junior  and  subject  to  the  mortgage.  After  he  was 
served  with  process,  and  during  the  pendency  of  the  foreclosure  pro- 
ceeding, he  purchased  the  mortgaged  property  at  a  tax  sale,  taking 
the  certificate  of  purchase  in  his  own  name.  The  purchase  was  in  fact 
made  with  the  money  of  third  parties  and  for  their  use  and  benefit,  but 
without  any  fraudulent  intent  between  the  purchaser  and  the  benefi- 
ciaries. A  judgment  by  default  was  entered  against  said  defendant  in 
the  foreclosure  proceeding. 

Hdiy  that  if  said  defendant  had  purchased  the  tax  title  in  his  own  rights 
the  lien  would  have  been  barred  by  the  decree  of  foreclosure. 

Heid^  also,  that  the  beneficiaries  of  such  purchaser  do  not  occupy  any 
better  position  than  the  original  purchaser. 

Hdiy  also,  that  it  was  not  necessary  that  the  purchaser  of  the  tax  title 
shonld  have  been  sued  as  a  trustee  in  order  to  bind  the  beneficiaries, 
there  being  nothing  to  indicate  that  such  a  relation  existed. 

Hdi^  also,  that  the  appellee,  or  the  mortgagees  under  whom  he  claims 
title,  was  not  required  to  pay  or  to  ofier  to  pay  the  taxes  on  the  land 
lor  which  it  was  sold,  in  order  to  have  the  title  to  the  land  qaieted. 

From  the  Marion  Superior  Court. 

8.  Claypool  and  W.  A.  Ketohamy  for  appellants. 
J.  Buohanan^  for  appellees. 

MiLLEB^  J. — This  was  an  action  brought  by  the  appellee 
Barton  to  quiet  his  title  to  a  tract  of  real  estate.  A  judg- 
ment was  rendered  in  his  favor,  holding  that  he  was  the 
owner  of  the  property,  but  that  the  appellants  held  a  lien 
against  the  same  on  account  of  a  sale  for  taxes.  The  cause 
was  appealed  to  this  court,  and  the  judgment  in  favor  of  the 
lien  for  taxes  reversed.     Barton  v.  Anderson^  104  Ind.  578. 

The  cause  was  tried  a  second  time,  and  at  the  request  of 
the  parties  a  special  finding  of  the  facts,  with  the  conclusions 
of  law  thereon,  was  made  by  the  court. 
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A  synopsis  of  so  much  of  the  special  fiuding  ad  we  think 
necessary  to  present  the  questions  of  law  involved  is  as  fol- 
lows : 

In  1873  this  land  was  mortgaged  by  the  then  owners  to 
secure  a  loan  of  money.  On  the  6th  day  of  August,  1876, 
the  mortgagees  instituted  proceedings  to  foreclose  the  mort- 
gage in  the  circuit  court  of  the  United  States  for  the  District 
of  Indiana,  making  Daniel  W.  Qrubbs,  among  others,  a  de- 
fendant. The  charge  against  Orubbs,  in  the  bill  of  fore- 
closure, was  that  he  claimed  to  have  some  liens  upon  or  in- 
terest in  the  premises,  but  that  such  interest  or  liens,  if 
any,  were  junior  and  subject  to  the  lien  of  the  mortgage.  On 
the  11th  day  of  August,  1876,  Grubbs  was  duly  served  with 
process  to  appear  in  said  court  on  the  first  Monday  of  the 
following  September.  At  the  time  of  the  filing  of  the  bill 
the  only  interest  Grubbs  had  in  the  premises  was  a  lien  against 
the  same,  which  was  junior  and  subject  to  the  mortgage ;  but 
after  he  was  served  with  process,  and  during  the  pendency 
of  the  suit  in  foreclosure,  he  purchased  the  property  at  a  tax 
sale,  taking  the  certificate  of  purchase  in  his  own  name ;  that 
in  fact  this  purchase  was  made  with  the  money  of  the  appel- 
lants, who  were  partners  under  the  name  of  ^'  The  Indiana 
Banking  Company,''  and  for  tlieir  use  and  benefit,  in  virtue  of 
an  oral  agreement  raade,without  any  fraudulent  intent,between 
him  and  the  appellants.  Shortly  after  this  purchase  a  judg- 
ment by  default  was  entered  against  Grubbs  in  the  suit  for 
foreclosure,  and  a  decree  rendered,  by  which  his  equity  of 
redemption  in  or  to  the  mortgaged  premises  was  barred  and 
foreclosed.  In  pursuance  of  the  decree  of  foreclosure,  the 
property  was  sold  to  one  of  the  mortgagees,  and  afterwards 
the  certificate  of  purchase  issued  to  him  was  sold  and  assigned 
to  the  appellee  Barton,  and  on  the  10th  day  of  July,  1879,  a 
deed  for  the  premises  was  made  to  him.  In  February,  1879, 
a  tax  deed  was  made  to  Grubbs,  in  his  own  name,  and  in 
April,  1879,  he  conveyed  the  premises  to  the  appellants,  and 
they  caused  the  deed  to  be  recorded  on  April  23d,  1879.  No 


I 
I 


NOVEMBER  TERM,  1891.  401 

Davis  ei  ai.  v.  Barton  el  aL 

portion  of  the  amount  paid  for  the  purchase  of  the  properly 
at  tax  sale  has  been  paid  to  Grubbs,  or  to  the  appellants,  nor 
has  any  demand  been  made  of  the  appellee,  or  those  under 
whom  he  claims,  for  such  payment;  that  tjie  appellee  had  no 
knowledge  or  information  of  the  fact  that  Grubbswas  acting 
for  the  appellants  in  the  purchase  of  the  property  at  tax  sale 
until  that  fact  was  disclosed  in  their  cross-oomplaint  in  this 
action. 

The  court  found  as  a  conclusion  of  law  that  the  decree  in 
the  foreclosure  suit  did  not  bar  the  rights  of  the  appellants 
as  beneficiaries  to  enforce  their  tax  lien  acquired  by  said 
Grubbs  subsequent  to  the  |  commencement  of  that  suit,  and 
prior  to  the  rendition  of  the  decree. 

On  appeal  to  the  general  term  of  the  superior  court  the 
judgment  was  reversed,  and  the  court  in  special  term  was 
directed  to  restate  its  conclusions  of  law,  and  to  find  for  the 
plaintiflf  Barton,  quieting  his  title. 

From  this  judgment  this  appeal  is  taken. 

Inasmuch  as  all  defences  may  be  given  in  evidence  in  ac- 
tions to  quiet  title,  under  the  general  denial  to  the  complaint 
and  the  cross-complaint,  the  questions  presented  by  the  rul- 
ing of  the  court,  upon  its  conclusions  of  law,  are  not  com- 
plicated by  the  forms  of  the  pleadings.  Graham  y.  Ora-' 
ham,  55  Ind.  23 ;  Sharpe  v.  Dillman,  77  Ind.  280 ;  <y Dana- 
hue  V.  OreagcTj  117  Ind.  372. 

The  questions  involved  may  conveniently  be  discussed  un- 
der two  heads : 

1st.  Treating  Grubbs  as  a  purchaser  at  the  tax  sale  in  his 
own  right,  was  the  interest  in  the  land  acquired  by  that  pur- 
chase, after  he  was  served  with  process,  but  prior  to  the  ren- 
dition of  the  decree  of  foreclosure,  barred  by  that  decree? 

2d.  Do  the  appellants,  as  the  beneficiaries  of  such  pur- 
chase, occupy  any  better  position  than  Grubbs  would  have 
done  if  he  had  made  the  purchase  in  his  own  right? 

When  Grubbs  was  made  a  party  to  the  action  of  fore* 
Vol.  130.— 26 
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closure,  to  answer  to  his  interest  in  the  premises^  he  was 
called  upon  to  assert  his  claims,  if  any,  to  the  property,  and 
if  he  failed  to  assert  all  his  claims,  he  was,  nevertheless,, 
barred  by  the  decree. 

The  purpose  of  making  all  persons  having,  or  claiming,  an 
interest  in  mortgaged  property  parties  to  the  action  is  to  set- 
tle, in  one  comprehensive  action,  all  conflicting  claims.  Be 
Haven  v.  Mussdmari,  123  Ind.  62 ;  Gaylord  v.  Oity  of  La-- 
fayette,  115  Ind.  423;  Craighead  v.  Daltony  106  Ind.  72; 
Woodworth  v.  2iimmermany  92  Ind.  349 ;  Masters  v.  Temple* 
ton,  92  Ind.  447;  Bundy  v.  Cunningham,  107  Ind.  360; 
Adair  v.  MergenJtheimj  114  Ind.  303;  Chreen  v.  Glynn,  71 
Ind.  336. 

The  purchase  of  property,  pending  a  suit  to  foreclose  a 
mortgage  on  the  same,  is  bound  by  the  decree  subsequently 
rendered.  Randall  v.  Lower,  98  Ind.  255;  Boice  v.  Mich- 
igan MvJtual  Life  Ins.  Co.,  114  Ind.  480;  Stout  v.  Lye,  103 
U.  S.  66 ;  EysUr  v.  Gaff,  91  U.  S.  521. 

A  case  very  much  in  point  is  Christy  v..  Spring  VaUey 
Water-  Works,  68  Cal.  73,  where,  pending  a  suit  in  partition, 
the  defendant  acquired,  after  answering,  but  before  decree, 
an  independent  title  by  deed.  It  was  held  that  it  was  the 
duty  of  the  defendant  to  disclose  such  adverse  aftier-aoquired 
title,  and  that,  failing  to  do  so,  the  judgment  of  the  court  es- 
tablishing the  title  was  conclusive  on  all  the  parties  as  to 
title  or  claim  held  by  them  at  the  time  the  interlocutory  de- 
cree was  entered. 

We  at'e,  therefore,  of  the  opinion  that,  treating  Grubbs  as 
a  purchaser  of  the  tax  title  in  his  own  right,  such  lien  would 
have  been  barred  by  the  decree  of  foreclosure. 

The  question  then  is,  do  the  appellants  occupy  any  better 
position  ? 

On  the  former  appeal  of  this  case,  after  holding  that  there 
was  no  evidence  that  Grubbs  purchased  the  land  for  the  use 
and  benefit  of  the  present  appellants,  the  court  says : 

^*  Whether,  conceding  the  fact  that  Grubbs  did  so  purchase 
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the  land  for  the  banking  company,  the  latter  is  nevertheless 
bound  by  the  default  of  the  former  in  the  foreclosure  suit,  is 
a  question  we  have  not  considered,  but  as  having  some  pos- 
sible bearing  on  that  question  reference  is  made  to  section 
252,  R.'S.  1881." 

So  much  of  the  section  referred  to  as  bears  upon  this  case, 
is  as  follows : 

^^An  executor,  administrator,  a  trustee  of  an  express  trust, 
or  a  person  expressly  authorized  by  statute,  may  sue,  with- 
out joining  with  him  the  person  for  whose  benefit  the  action 
is  prosecuted.  A  trustee  of  an  express  trust,  within  the 
meaning  of  this  section,  shall  be  construed  to  include  a  per- 
son with  whom,  or  in  whose  name,  a  contract  is  made  for 
the  benefit  of  another." 

It  can  hardly  be  controverted  but  that  Mr.  Grubbs  could 
have  instituted  an  action  to  foreclose  his  tax  lien  in  his  own 
name,  or  have  set  up  his  claim  in  the  foreclosure  proceedings 
then  pending,  and  that,  in  either  event,  -the  beneficiaries 
would  have  been  concluded  by  the  adjudication  resulting. 
We  can  see  no  practical  distinction  between  this  and  hold- 
ing that  they  are  concluded  by  an  adjudication,  where  he  is 
brought  into  court  as  a  necessary  party  defendlant.  In  either 
event  he  stands  for  his  beneficiaries.  It  may  be  inferred  from 
the  finding  that  the  agreement  between  Mr.  Grubbs  and  the 
appellants  was  a  secret  one,  at  least  there  was  no  record  of  it, 
and  it  was  unknown  to  the  appellee.  Such  being  the  case, 
Grubbs  was,  as  to  all  the  world  except  the  appellants,  the 
owner  of  the  tax  claim,  and  in  his  hands  it  was  subject  to  all 
incidents  and  liability  that  r&sulted  from  such  ownership. 

If  the  complainants  in  the  proceedings  for  the  foreclosure 
of  the  mortgage  had  desired  to  make  the  owner  of  the  tax 
lien  a  party  to  such  action,  there  was  nothing  of  record  to 
disclose  the  fact  that  the  appellants  had  any  interest  in  the 
claim  ;  nothing  to  suggest  or  put  the  complainants  upon  in- 
quiry as  to  the  ownership  of  this  claim  by  any  person  other 
than  Mr.  Grubbs.     If,  after  the  decree  of  foreclosure,  it  can 
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be  shown,  against  a  title  acquired  under  that  proceedingj^that 
the  claim  for  taxes  held  in  the  name  of  Mr.  Grubbs  was  the 
property  of  the  appellants,  and  not  bound  by  the  decree, 
why  may  it  not  also  be  shown  that  the  judgment  against  one 
of  the  mortgagors,  held  by  him,  add  on  account  of  sv^hich  he 
was  made  a  party,  was  also  the  property  of  the  appellants, 
and  that  they  were  not  concluded  by  the  decree  ? 

The  law  does  not  favor  such  a  mode  of  dealing  as  will  per* 
mit  parties,  by  secret  means,  to  render  foreclosures  difficult 
and  titles  insecure.  If  what  is  sought  in  this  case  may  be* 
done,  then  no  faith  can  be  given  to  judgments,  no  certainty 
to  any  foreclosure,  or  security  felt  in  any  title  that  comes 
through  a  sale  on  judicial  process. 

It  is  contended  that  Grubbs  not  being  made  a  party  in  his 
capacity  as  trustee,  but  only  in  his  individual  right,  the  de- 
cree is  only  binding  upon  him  in  the  capacity  in  which  he 
was  sued.  The  general  rule  of  law  is,  as  claimed,  that  a 
party  to  a  suit  is  only  concluded  by  the  adjudication  in  the 
capacity  in  which  he  stands  in  court.  The  question  is  as  to 
the  application  of  t^e  rule  to  this  case. 

This  is  not  a  case  similar  to  those  in  which  it  is  held  that 
an  adjudication  against  a  party  who  is  sued  individually  is 
not  binding  upon  him  as  an  administrator,  guardian  or  the 
like,  where  he  occupies  a  known  position,  or  represents  known 
interests,  separate  and  distinct  from  his  individual  capacity. 

We  can  not  concur  in  the  position  assumed  by  counsel,  that 
it  was  the  duty  of  the  appellee,  or  the  mortgagees  under 
whom  he  claims  title,  to  pay  the  taxes  on  the  land  for  which 
it  was  sold,  and  that,  consequently,  they  must,  in  order  to 
have  their  title  to  the  land  quieted,  pay,  or  offer  to  pay,  such 
taxes. 

The  taxes  were  the  taxes  of  the  mortgagors,  whose  duty  it 
was  to  pay  the  same,  and  the  mortgagees  were  under  no 
moral  or  legal  obligation  to  pay  them.  It  is  often  the  case 
that  a  mortgagee  is  compelled  of  necessity  to  pay  taxes  to 
protect  his  mortgage,  but  be  is  not  in  duty  bound  to  do  so. 
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A  question  of  the  amount  of  penalty  to  be  recovered  by  the 
holder  of  the  tax  claim  has  been  somewhat  discussed,  but,  in- 
asmuch as  the  conclusion  we  have  arrived  at  requires  us  to 
affirm  the  judgment  of  the  general  term,  that  question  need 
not  be  discussed  or  decided. 

Judgment  affirmed. 

FUed  Feb.  26, 1892. 


No.  15,481. 

The  Chicago  and  Atlantic  Railway  Company  v. 
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Highway. — Order  EatahliBhing. — How  Road  Superviaor  May  Justify  Under. 
— Juriadietum. — A  road  superyisor  may  jastify  under  an  order  of  the 
commissioners'  conrt  establishing  a  highway  bj  showing  that  the  board 
had  jurisdiction  of  the  subject-matter  and  of  the  parties,  and  that  the 
order  was  such  as  might  lawfully  be  made  by  it  in  a  case  of  that 
character,  and  it  is  not  necessary  to  set  out  all  the  facts  connected  with 
the  making  of  the  order. 

Bame. — CtnifUy  Commieeioners. — Juriedietion. — Boards  of  county  commis- 
sioners have  original  and  exclusive  jurisdiction  of  the  location  and  es- 
tablishment of  all  highways  not  within  the  limits  of  municipal  corpo- 
rations. 

Same. — luriedielum  of  I^irtiea. — Notice, — Jurisdiction  of  the  parties  in  the 
matter  of  establishing  a  highway  outside  the  limits  of  a  municipal 
corporation  is  obtained  by  posting  notices  as  prescribed  by  section  5015, 
B.  8. 1881. 

Same. — Where  the  jurisdiction  of  the  commissioners'  conrt  is  shown,  the 
same  presumption  of  regulaf-ity  attends  all  its  proceedings  that  attaches 
to  the  proceedings  of  a  court  of  general  jurisdiction. 

Same. — Petition  and  Notice, — Sufficiency  of  Collateral  Attack, — Where  a  board 
of  county  commissioners  assumes  jurisdiction  of  the  establishment  of  a 
public  highway,  it  impliedly  affirms  the  sufficiency  of  the  petition  and 
notice,  and  its  decision  can  not  be  collaterally  attacked. 

Same.— fli^Attwy  of  Lawful  Width,— Presumption,— Section  5028,  B.  8.  1881, 
provides  that  *'  No  county  road  shall  be  less  than  thirty  feet  wide,  and 
no  township  road  shall  be  less  than  twenty-five  feet  wide,  and  the  order 
for  laying  out  any  highway  shall  specify  the  width  thereof."    An  order 
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of  a  commissioners'  couit  establbhed  a  highway  forty  feet  wide  up  to 
the  corporation  line — twenty  ^eet  on  each  side  of  the  section  line  being 
appropriated.  From  that  point  only  twenty  feet  was  appropriated  for 
the  highway  by  the  board's  order.  ' 

Heid,  in  the  absence  of  any  averment  to  the  contrary,  that  it  will  be  pre- 
sumed that  the  twenty  feet  so  appropriated  was  to  be  in  some  manner 
supplemented  by  the  appropriation  of  additional  land  within  the  cor- 
poration line,  making  a  highway  of  lawful  width. 

JuBiSDicnoN. — 0/  Subject- MaUer, — A  court  has  jurisdiction  of  the  subject- 
matter  when  it  has  jurisdiction  of  the  class  of  cases  to  which  the  par- 
ticular case  belongs. 

From  the  Huntington  Circuit  Court. 

B.  F,  Ibaohy  for  appellant. 

O.  W.  Whitdock  and  S.  E.  Odok,  for  appellees. 

MoBbide,  J. — This  appeal  involves  the  validity  of  an  or- 
der of  the  board  of  county  commissioners  of  Huntington 
county,  purporting  to  establish  a  highway. 

The  appellant  was  the  plaintiff  below,  and  by  its  complaint 
alleged,  in  substance,  that  it  was  the  owner  of  a  strip  of  land 
one  hundred  feet  wide  in  said  county,  comprising  its  right  of 
way,  over  which  it  was  operating  a  line  of  railroad ;  that  at 
a  certain  point  thereon  the  appellees  had,  wrongfully  and 
without  license,  entered  upon  said  right  of  way,  torn  down 
the  fence  enclosing  it  for  a  distance  of  forty  feet  on  each 
side,  and  were  threatening  to  and,  unless  restrained,  would 
cut  down  the  grade  of  their  track,  raise  and  construct  em* 
bankments,  and  establish  a  highway  across  the  line  of  their 
road  for  the  use  of  the  public ;  and  that  such  threatened  acts 
were  not  only  without  license  or  consent  from  them,  but 
were  wrongful,  and  without  authority  of  law,  and,  if  per- 
mitted, would  work  them  irreparable  injury.  Prayer  for  in- 
junction. 

The  appellees  answered  jointly  by  general  denial,  and  also 
each  filed  a  special  plea. 

That  filed  by  Sutton  admits  the  acts  charged,  but  seeks  to 
justify  on  the  ground  that  he  was  acting  under  and  in  obe- 
dience to  the  command  of  his  co-defendant  Emley,  who  was 
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road  supervisor  of  the  road  district  in  which  the  acts  com- 
plained of  were  done ;  that  previously  a  highway  had  been 
lawfully  established  by  the  board  of  county  commissioners 
of  Huntington  county  across  the  appellant's  right  of  way, 
and  that  said  supervisor  had  given  the  notice  prescribed  by 
law  requiring  the  removal  of  their  fence  within  sixty  days ; 
that  said  fence  not  being  removed  at  the  end  of  that  time« 
he,  with  others,  was,  by  the  supervisor,  required  to  assist  in 
its  removal,  and  in  the  construction  across  said  right  of  way 
of  approaches  for  said  highway. 

Em  ley's  separate  answer  also  admits  the  doing  of  the  acts 
charged,  but  seeks  to  justify  on  the  ground  that  what  he  did 
was  done  in  the  legitimate  exercise  of  his  authority  as  road 
supervisor  of  the  road  district  in  which  the  acts  were  done, 
and  not  otherwise.  The  answer  alleges,  in  substance,  that 
he  was^uly  elected  and  qualified  as  such  supervisor,  and  was, 
when  said  acts  were  done,  acting  in  that  capacity ;  that  on 
the  24th  day  of  August,  1888,  a  petition  for  a  public  high- 
way was  filed  with  the  board  of  county  commissioners  of 
«aid  county  by  twelve  freeholders  of  the  county,  six  of 
whom  were  residents  of  the  immediate  vicinity  of  the  pro- 
posed highway;  that  the  route  of  the  proposed  highway 
(which  is  described  in  the  answer)  crossed  the  appellant's 
right  of  way  at  the  point  where  the  acts  complained  of  were 
done ;  that  there  was  ^'  no  other  good  way  to  locate  said 
highway,  *  *  *  except  by  crossing  plaintiff's  right  of  way 
at  that  point ;  that  notices  of  the  hearing  of  said  petition 
were  posted  in  three  public  places  in  the  neighborhood  of 
such  proposed  highway  on  the  9th  day  of  August,  1888; 
that  the  lands  included  in  plaintiff's  right  of  way  were  de- 
scribed in  said  petition  and  notices,  and  that  the  petition  and 
notices  described  the  line  of  the  highway  petitioned  for  to 
pass  over  and  across  plaintiff's  right  of  way  at  the  place  de- 
scribed in  plaintiff's  complaint." 

It  is  further  averred  that  at  the  September  term  of  the 
commissioners'  court   the  boa?rd  of  commissioners,  "  after 
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hearing  and  examining  said  petition,  notices  and  proofs/'  ap- 
pointed viewers,  who,  after  qualifying,  viewed,  marked  out, 
and  located  said  proposed  highway,  forty  feet  wide  as  prayed 
for  in  the  petition,  and  made  their  report  of  the  same  to  the 
board  of  commissioners,  reporting  at  the  same  time  that  said 
proposed  highway  would  be  of  public  utility ;  that  at  the 
December  term,  1888,  their  report  was  approved  by  the 
boards  an  order  was  made  establishing  the  highway  as  peti- 
tioned for,  and  the  county  auditor  was  directed  to  transmit 
a  certified  copy  of  the  proceedings  to  the  township  trustee 
of  said  township,  which  it  is  alleged  was  done.  The  final 
order  made  by  the  board  was  as  follows : 
.  ^^  The  board,  after  carefully  examining,  and  being  fully  ad- 
vised in  the  premises,  does  approve  of  said' viewers'  report, 
and  ordered  said  work  opened  as  petitioned  for.  And  it  is 
further  ordered  by  the  board  that  the  auditor  transmit  a 
certified  copy  of  said  viewers'  proceedings  to  the  trustee  of 
Huntington  township." 

It  is  further  alleged  that  the  certified  copy  of  the  order 
and  report  was  delivered  to  the  township  trustee,  who  made 
a  ^^  proper  record  "  of  the  highway,  and  ordered  the  appellee^ 
as  supervisor  of  road  district  No.  4,  to  open  and  improve  it ; 
that  on  the  23d  day  of  January,  1889,  he  gave  to  appellant 
notice  to  remove  its  fences  from  across  the  line  of  the  high* 
way  thus  established  within  sixty  days,  but  that  at  the  ex-, 
piration  of  the  sixty  days  the  fence  had  not  been  removed, 
whereupon,  as  such  supervisor,  he,  with  his  co-defendant  and 
other  laborers,  proceeded  to  *^  tear  down  the  fence"  of  the 
appellant,  as  alleged  in  the  complaint. 

The  appellant  demurred  to  both  answers,  on  the  ground 
that  they  did  not  state  facts  sufficient  to  constitute  a  defence. 
The  demurrers  were  overruled,  and  these  rulings  are  assigned 
as  error. 

The  appellant  then,  by  leave  of  court,  filed  a  second  par* 
agraph  of  complaint,  setting  out  a  full  and  complete  tran- 
script of-  the  files  and  order-book  entries  in  the  proceeding 
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to  establish  the  highway,  beginning  with  the  petition  and 
ending  with  the  notice  by  the  supervisor  to  remove  the  fence 
referred  to  in  the  answer  of  Emley.  This  discloses  the  fol- 
lowing facts  in  addition  to  those  shown  by  th&  answer: 

The  petition  asked  for  the  location  of  a  highway  begin- 
ning at  a  section  corner  some  distance  due  east  of  the  south- 
east corner  of  the  corporation  bo'undary  of  the  city  of  Hunt- 
ington, and  running  thence  west  to  the  city  limits,  and  thence 
continuing  for  some  distance  along  the  south  line  of  the  (Cor- 
poration. East  of  the  city  limits  it  was  to  be  forty  feet  wide, 
twenty  feet  to  be  taken  from  each  side  of  the  section  line. 
Appellant's  right  of  way  is  on  this  part  of  the  route.  That 
iportion  along  the  south  line  of  the  city  was  to  be  but  twenty 
feet  wide,  all  to  be  taken  from  the  land  lying  outside  of  the 
city  limits.  The  notice  which  was  posted  was  full,  and  the 
proof  of  its  posting  is  also  in  proper  form,  and  shows  that  it 
was  properly  posted  and  in  due  time.  It  is  averred,  how- 
everi  that  the  ap{>ellants  had  no  actual  notice.  The  fojlow- 
ing  is  the  order-book  entry  relating  to  notice :  "And  the 
board,  after  carefully  examining  and  fully  considering  said  pe- 
tition, copy  of  notice,  proof  of  posting,  and  all  other  papery 
filed  herein,  finds  that  said  petition  is  signed  by  the  requisite 
number  of  freeholders  as  required  by  law,  and  that  said  peti- 
tion is  good,,  and  does  order,"  etc. 

The  report  of  the  viewers  shows  that  they  viewed  and 
marked  out  the  highway  over  the  route,  and  of  the  width 
asked  in  the  petition,  and  that  they  considered  the  proposed 
road  of  public  utility. 

The  order  approving  the  report  and  establishing  the  high- 
way fixes  its  width,  as  indicated  in  the  petition  and  viewers' 
report,  at  forty  feet  for  a  portion  of  the  distance,  and  twenty 
feet  for  the  remainder.  It  is  averred  in  the  complaint  that 
at  the  point  where  the  width  of  forty  feet  ends  there  is  "  no 
egress  except  to  return  as  one  comes  in,  and  gives  no  outlet 
to  any  one,  and  is  of  no  public  utility  whatever." 

The  court  sustained  a  demurrer  to  this  paragraph  of  com- 
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plaint,  on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  good  cause  of  action.  This  ruling  is  also  as- 
signed as  error. 

The  principal  controversy  js  over  the  answer  of  Emley,  and 
the  second  paragraph  of  complaint.  It  is  insisted  that  to 
make  the  answer  good  a  transcript  of  the  proceeding  before  • 
the  commissioners  should  have  accompanied  it ;  that,  the  com- 
missioners' court  being  a  court  of  limited  and  special  juris- 
diction^ action  under  an  order  made  by  it  can  only  be  justi- 
fied by  setting  out  all  the  facts  connected  with  the  making 
of  the  order,  thereby  showing  affirmatively  that  the  board 
had  jprisdiction  in  the  given  case. 

In  this  the  appellant  errs.     The  error  lies  in  its  miscon-. 
ception  of  the  jurisdictional  facts  which  are  sufficient  to 
render  an  order  of  the  board  of  commissioners  invulnerable 
to  collateral  attack. 

That  the  officer  might  justify  under  the  order,  it  was  only 
necessary  ft^r  him  to  show  that  the  board  had  jurisdiction  of 
the  subject-matter  and  of  the  parties,  and  that  the  order  was 
such  an  order  as  might  lawfully  be  made  by  it  in  a  case  of 
thatcharacter.  By  jurisdiction  of  the  subject-matte^  is  meant 
jurisdiction  of  tl^e  class  of  cases  to  which  the  particular  case 
belongs.  Yates  v.  Lansing ^  6  Johns.  282 ;  Jackson  v.  Smithy 
120  Ind.  520  (522)  ;  State,  ex  rel.,  v.  Wolever,  1«7  Ind.  306 
(315). 

In  this  case  the  subject-matter  was  the  establishment  of 
a  highway  outside  the  limits  of  a  municipal  corporation. 
Boards  of  county  commissioners  have  original  and  exclusive 
jurisdiction  of  the  location  and  establishment  of  all  high- 
ways not  within  the  limits  of  municipal  corporations.  The 
board,  therefore,  had  jurisdiction  of  the  subject-matter. 
Jurisdiction  of  the  parties  in  such  cases  is  obtained  by  post- 
ing notices  as  prescribed  by  section  5015,  R.  S.  1881. 

The  answer  alleges  the  posting  of  the  notices  as  required 
by  this  section.  This  is  sufficient  to  show  jurisdiction  of 
the  parties.     The  answer  shows  that  the  viewers  marked  out 
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and  located  the  proposed  highway  forty  feet  wide,  and  that 
the  board  approved  the  report  and  established  the  highway 
as  petitioned  for.  This  was  such  an  order  as  the  board  might 
lawfully  make  in  a  case  of  that  character  upon  proper  show- 
ing and  proofs. 

The  jurisdiction  of  the  court  being  shown,  the  same  pre- 
sumption of  regularity  attends  all  its  proceedings  that  at- 
taches to  the  proceedings  of  a  court  of  general  jurisdiotion. 
Board,  etc.y  v.  Markle,  46  Ind.  96  (112) ;  Jackson  v.  Smith, 
^upra,  and  cases  there  cited. 

It  willy  therefore,  be  presumed  in  aid  of  the  order  made, 
that  every  fact  necessary  to  its  validity  existed.  In  our 
opinion  the  answer  was  sufficient,  and  the  court  did  not  err 
in  overruling  the  demurrer  to  it. 

This  brings  us  to  the  consideration  of  the  second  para- 
graph of  complaint.  Here  the  controversy  hinges  on  one 
fact.  The  petition  asks  for  the  location  of  a  highway  forty 
feet  wide  for  a  certain  distance  and  only  twenty  feet  wide 
the  remainder  of  the  way. 

The  report  of  the  viewers  and  the  order  of  the  board  both 
follow  and  conform  to  this. 

Section  5028,  R.  S.  1881,  is  as  follows :  '*  No  county  road 
shall  be  less  than  thirty  feet  wide,  and  no  township  road 
shall  be  less  than  twenty-five  feet  wide,  and  the  order  for 
laying  put  any  highway  shall  specify  the  width  thereof.^' 

It  is  insisted  that  the  board  of  county  commissioners  had 
no  power  to  establish  a  highway  under  any  circumstances 
which  was  only  twenty  feet  in  width ;  that  for  this  reason  it 
had  no  jurisdiction  to  entertain  a  petition  asking  the  estab- 
lishment of  a  highway  which,  for  any  part  of  its  length,  was 
to  be  only  twenty  feet  wide  ;  and  that  the  proceedings  were 
therefore  void  ab  initio. 

It  is  also  insisted  that  the  record  does  not  show  notice.  So 
far  as  the  question  of  notice  is  concerned,  we  think,  aside 
from  any  finding  or  order  by  the  board,  the  record  suffi- 
ciently shows  the  posting  of  notices  as  required,  to  give  the 
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board  jurisdiction.  But,  even  if  this  were  not  true^  it  has 
been  several  times  decided  by  this,  court,  that  in  such  cases 
ihe  board  of  commissioners  having  the  power  to  decide,  and 
being  charged  with  the  duty  of  deciding  whether  the  peti- 
tion and  notice  are  sufficient  to  authorize  further  proceedings 
upon  them,  the  assumption  of  jurisdiction  over  the  subject- 
matter,  and  the  taking  of  further  action,  impliedly  affirms 
the  sufficiency  of  both,  and  that  the  decision  thus  made  can 
not  be  attacked  collaterally.  AdaiM  v.  Harringiony  114  Ind. 
66  ;  Muncey  v.  Joest,  74  Ind.  409;  Town  of  Cicero  v.  Will- 
iamson^  91  Ind.  641;  Stoddard  v.  Johnson,  75  Ind.  20; 
Ricketts  v.  Spraker,  77  Ind.  371. 

We  think  the  rule  thus  asserted,  and  which  we  fully  ap- 
prove, furnishes  the  key  for  the  determination  of  the  other 
question. 

Jurisdiction  does  not  depend  upon  the  sufficiency  or  the 
correctness  of  the  averments  of  the  petition,  but  upon  the 
subject-matter  to  which  it  relates.  As  we  have  already  seen, 
the  subject-matter  was  within  the  jurisdiction  of  the  board. 
A  defective  petition  for  a  highway,  or  a  petition  for  a  high- 
way which  also  contains  a  prayer  for  relief  partially  beyond 
the  power  of  the  board  to  grant,  will  nevertheless  as  effect- 
ually invoke  its  jurisdiction,  and  clothe  it  with  power  to  ad- 
judicate upon  the  matter  presented,  as  a  defective  complaint 
in  the  circuit  court  to  foreclose  a  mortgage,  or  a  complaint 
of  that  character,  which,  as  a  part  of  the  relief  demanded, 
asks  an  order  for  the  imprisonment  of  the  delinquent  debtor, 
will  invoke  the  jurisdiction  of  that  court,  and  invest  it  with 
power  to  adjudicate  upon  the  sufficiency  of  the  complaint. 
The  jurisdiction  of  the  circuit  court  in  the  matter  of  the 
foreclosure  of  mortgages  is  no  more  complete  than  is  the  ju- 
risdiction of  the  board  of  county  commissioners  in  the  mat- 
ter  of  establishing  highways.  The  board  had  the  power  to 
hear  and  pass  upon  the  sufficiency  of  the  petition,  and  its  de- 
cision, whether  right  or  wrong,  can  not  be  attacked  collat- 
erally.    The  power  to  decide  implies  the  power  to  decide 
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wrong  as  well  as  right.  Smelaon  v.  StaUy  ex  rel.,  16  Ind.  29; 
Board,  etc.,  V.  Markle^  supra  ;  Jackson  v.  Smith,  supra  ;  State, 
ex  reLy  v.  Wolever,  supra.  ^ 

Having  the  power  to  decide,  it  would  be  illogical  to  say  ' 
that  an  erroneous  decision  ousted  its  jurisdiction.  The  right 
by  which  it  may  decide  at  all  must  protect  against  coUateial 
attack  the  subsequent  steps,  necessarily  following,  or  which 
might  legitimately  follow  if  the  decision  was  correct.  State, 
ex  reLj  v.  Wolever,  supra. 

By  this  we  do  not  mean  to  affirm  that  every  order  or 
judgment  of  a  court  having  jurisdiction  of  both  subject- 
matter  and  parties  is  safe  from  collateral  attack.  On  the 
contrary,  an  order  or  judgment,  even  of  a  court  of  general 
jurisdiction,  may  be  void,  and  may  be  thus  attacked.  For 
instance,  in  the  case  put  above,  suppose  the  circuit  court,  in 
foreclosing  the  mortgage,  added  to  its  decree  a  judgment 
sentencing  the  debtor  to  the  State  prison  for  a  term  of  years, 
the  judgment  of  imprisonment  would  be  void.  It  might 
safely  be  ignored,  and  could  be  attacked  collaterally.  The 
reason  for  this,  however,  would  be  that  such  a  judgment 
would  not  be  a  mere  excess  of  jurisdiction,  but  would  be 
a  usurpation  of  jurisdiction — an  act  wholly  extra-judicial, 
and  outside  the  law.  Ill  like  manner,  if  the  board  of  county 
commissioners  should  make  an  order  establishing  a  highway, 
and  should  couple  with  it  a  decree  assuming  to  vest  in'  the 
public  a  fee  in  the  land,  instead  of  a  mere  easement,  such 
decree  would  be  void.  We  are  also  of  the  opinion  that  an 
order  of  a  board  of  county  commissioners  assuming  to  estab- 
lish a  highway  twenty  feet  wide  and  no  more,  if  that  fact  is 
shown  by  the  record,  would  be  void,  as  it  would  be  not 
only  without  authority,  but  in  plain  violation  of  the  statute. 
Therefore,  in  the  case  at  bar,  notwithstanding  the  averments 
of  the  second  paragraph  of  complaint  show  that  the  board 
had  jurisdiction  both  of  subject-matter  and  of  parties,  if  it 
shows  the  making  of  an  order  in  violation  of  the  statute  it 
is,  in  so  far  as  it  thus  transcends  the  power  of  the  board. 
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void,  aud  may  be  collaterally  attacked.  How  does  this  af- 
fect the  case  ?  Every  presumption  favors  the  validity  of  the 
action  of  th^oard.  If,  by  any  reasonable  construction  of 
the  facts  averred,  with  any  reasonable  presumption  arising' 
therefrom,  its  action  can  be  sustained,  we  are  bound  to  adopt 
sflch  construction,  and  indulge  in  such  presumption. 

The  facts  pleaded  show  that  the  portion  of  the  so-called 
highway  in  question,  which  is  only  twenty  feet  wide,  is  that 
part  adjoining  the  city  boundary,  and  on  the  section  line. 
Before  reaching  the  corporation  line  a  strip  twenty  feet  wide 
was  appropriated  on  each  side  of  the  section  line.  It  was, 
however,  not  in  the  power  of  the  board  to  establish  a  high- 
way within  the  limits  of  the  corporation,  as  the  statute  gives 
to  the  city  authorities  exclusive  control,  and  they  alone  can 
establish  streets  therein.  Sparling  v.  Dwenger^  60  Ind.  72; 
Tucker  v.  Conrad,  103  Ind.  349. 

We  can,  however,  see  no  good  reason  why  a  board  of 
county  commissioners  may  not  act  in  conjunction  with  the 
city  authorities  in  establishing  a  highway  along  the  line  of 
such  municipal  corporation,  each  appropriating  as  much  land 
as  may  be  necessary,  in  connection  with  that  appropriated 
by  the  other,  to  make  a  highway  of  lawful  width.  From 
anything  averred  in  the  complaint,  or  shown  by  the  record^ 
we  can  not  say  that  the  petition  in  this  case  was  not  filed, 
aud  that  the  order  of  the  board  was  not  made,  in  pursuance 
of  proposed  concurrent  action  by  the  adjacent  corporation, 
or  proposed  concurrent  dedication  by  the  owners  of  the  ad- 
jacent lands  within  the  city  limits,  which  would  result  in 
the  appropriation  of  additional  land  within  the  corporation  . 
line,  corresponding  to  that  appropriated  by  order  of  the 
board  up  to  that  point.  The  correctness  and  legality  of  the 
^ction  of  the  board  being  presumed,  it  is  incumbent  on  those 
iirho  assail  it  to  overcome  every  presumption  of  legality  by 
full  and  unequivocal  averment.  As,  in  our  opinion,  such 
concerted  action  between  the  board  and  the  citv  authorities, 
or  between  the  board  and  the  owners  of  the  adjacent  lands 
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within  the  city  limits  would   be  a  substantial  compliance  i 
with  the  law,  we  will  presume^  in  the  absence  of  any  aver* 
ments  to  the  contrary,  that  the  twenty  feet  appropriated  by 
the  order  of  the  board  was  to  be  in  some  legal  manner  sup- 
plemented, making  a  highway  of  lawful  width. 

The  foregoing  is  upon  the  th>eory  assumed  by  the  appel* 
lant,  that  if  the  order  is  void  as  to  any  portion  of  the  high«- 
way  attempted  to  be  established,  it  is  necessarily  void 
throughout  its  entire  length.  This,  however,  we  wish  it 
clearly  understood  we  do  not  affirm.  Indeed^  while  we  da 
not  feel  compelled  to  decide  the  question  in  this  case,  we 
question  the  right  of  the  appellant  to  in  this  manner  attack 
the  order  made,  even  if  it  was  void  as  to  that  portion  of  the 
road  bordering  on  the  city.  The  order  establishes  a  high* 
way  of  lawful  width,  from  the  place  of  beginning,  up  to  and 
over  that  part  of  the  route  which  directly  affects  the  appel* 
lant.     Appellant  made  no  resistance,  did  not  appeal  and 

charges  no  fraud.     We  doubt  its  right  to  maintain  a  collat* 
eral  assault  on  the  order  because  as  to  some  other  part  of 

the  route  the  board  failed  to  make  a  valid  order. 

Judgment  affirmed,  with  costs. 

FiUd  Feh.  23, 1892. 
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ROBY  V.  Egoers. 

Action.— ^S^^np.— An  entire  cause  of  action  can  not  be  split  op  bo  as  to 

enable  a  party  to  maintain  more  than  one  action  upon  it. 
8AXE,'^Baaiie»  Dividing  Oaute  of  Action. — Parties  having  a  common  cause 

of  action  can  not  divide  it  up  so  as  to  enable  each  to  bring  a  separate 

action  upon  it. 
JuDOVENT. — Tort — Splitting  vp  Action. — Res  Judxada. — An  entire  claim 

arising  from  a  single  tort  can  not  be  divided  and  made  the  subject  of 

several  suits,  however  numerous  the  items  of  damages  may  be;  and  a 

judgment  upon  any  part  of  such  a  cause  of  action  is  a  bar  in  other  ac* 

tions  arising  out  of  the  same  tort. 
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Same. — Broseeuiing  SuiU  in  Anotiter's  Name. — Effect. — One  who  prosecntes  a 
suit  in  the  name  of  another  to  establish  a  right  of  his  own  is  as  mach 
bound  by  the  result  of  such  suit  aa  he  would  be  if  he  were  a  party  to 
the  record. 

Beai«  Estate. — Bee  JudicaUL—^udgmetU /or  Beooveiy  cf  Bxrt  <^  TfaeL—lii 
the  owner  bring  an  action  to  recover  possession  of  a  single  and  undi- 
Tided  tract  of  land  and  succeed,  he  can  not  afterwards  bring  an  ac- 
tion, upon  the  same  grounds  he  brought  the  first  action,  to  recover  the 
remaining  part. 

From  the  Porter  Circuit  Court. 

H.  A.  OUleU  find  A,  L,  Jones^  for  appellant. 
ii,  C  HanrUy  E.  D.  Grumpackery  8.  G.  Spetwer  and  L. 
Cox,  for  appellee. 

CoFFET,  J. — This  was  an  action  in  ejectment  oommenoed 
in  the  Lake  county  circuit  by  the  appellant  against  the  ap» 
pellee  on  the  13th  day  of  January^  1875. 

The  land  in  dispute  lies  in  a  triangle  formed  by  the  State 
line  and  Lake  Michigan,  at  the  extreme  northwest  comer  of 
the  State. 

The  triangular  tract  was  cut  into  lots  by  the  United  States 
survey. 

The  north  lot  is  numbered  one  and  the  lot  immediately 
south  and  adjoining  number  one  is  numbered  two.  It  was 
swamp  land,  and  was  formally  conveyed  by  the  United  States 
to  the  State  of  Indiana  by  Swamp  Land  Patent  No.  4,  on 
the  24th  day  of  March,  1853.  It  is  situated  in  section  86, 
township  38  north,  of  range  ten  (10)  west,  in  Lake  county. 

Eggers,  the  appellee,  purchased  and  paid  for  lot  numbered 
one  on  the  19th  day  of  July,  1853,  and  the  State  executed  to 
him  a  patent  therefor  on  the  17th  day  of  January,  1854. 
The  State  executed  a  patent  to  George  W.  Clark  for  lot  nnm* 
bered  two  on  the  3d  day  of  July  1854. 

The  cause  was  tried  in  the  Lake  Circuit  Court  at  the  Feb- 
ruary term,  1877,  resulting  in  a  judgment  for  the  defendant. 
The  plaintiff  was  granted  a  new  trial  under  the  statute,  as 
of  right,  and  at  the  April  term  of  the  court,  in  the  year 
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1880^  the  cause  was  dropped  from  the  docket,  with  an  agree* 
mcDt  that  it  might  be  reinstated,  by  either  party,  at  any 
time  on  motion.  The  cause  was  reinstated  on  motion  of 
the  appellant,  Roby,  on  the  4th  day  of  September,  1888,  and 
the  venue  was  changed  to  the  Porter  Circuit  Court.  At  the 
January  term  of  that  court  for  1889  the  cause  was' retried, 
resulting  in  the  judgment  from  which  this  appeal  is  prose- 
cuf;ed.  The  jury  returned  a  special  verdict,  from  which, 
among  other  things,  the  following  facts  appear : 

The  line  dividing  the  States  of  Indiana  and  Illinois  was 
first  run  from  the  Wabash  river  to  Liake  Michigan  about  the 
year  1821.  Under  an  act  of  Congress  it  was  retraced  about 
the  year  1833,  and  the  government  erected  a  monument  on 
the  line,  as  retraced,  169.323  miles  north  of  the  Wabash 
river.  The  monument  is  about  790  feet  south  of  the  lake 
shore.  In  the  year  1851,  the  land  being  vacant,  the  appel- 
lee, Eggers,  settled  upon  what  he  believed  to  be  lot  numbered 
one.  He  found  a  stake  driven  in  the  earth  o%  the  State  line 
south  of  the  monument,  at  a  point  1,704.06  feet  south  pf  the 
center  of  the  monument.  He  also  found  a  similar  stake  just 
above  high-water  mark  on  Lake  Michigan,  1,638  feet  distant 
from  the  stake  first  mentioned.  The  line  running  from  the 
stake  on  the  State  line  to  the  stake  on  the  lake  shore  bears 
three  degrees  and  twenty  minutes  south  from  a  due  east  and 
west  course.  Eggers,  believing  that  these  stakes  marked  the 
south  line  of  lot  numbered  one,  in  the  year  1861  built  a  shanty 
on  lot  two  north  of  said  line,  and  began  the  erection  of  a 
fence  between  the  stakes  on  the  line,  and  also  a  fence  from 
the  stake  on  the  State  line  north  to  the  monument,  for  the 
purpose  of  enclosing  the  land,  which  fences  were  completed 
in  the  year  1852.  In  the  same  year  he  plowed  and  culti- 
vated a  portion  of  the  land  north  of  and  down  to  the  fence. 
In  the  latter  part  of  1852  he  built  a  frame  house,  consisting 
of  several  rooms,  within  his  enclosure,  in  which  he  resided. 
The  house  was  built  on  lot  numbered  one,  about  800  feet  north 
Vol.  130.— 27 
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of  the  fence.  Id  the  year  1855  he  planted  an  orchard  on 
the  premises,  and  in  the  same  year,  one  of  his  children  dyings 
he  buried  it  on  the  premises,  and  has  ever  since  maintained 
the  grave.  The  grave  is  about  350  feet  ^south  of  the  house, 
and  the  orchard  is  between  the  house  and  grave.  From  the 
time  he  constructed  the  fence  until  the  commencement  of 
this  suit,  Eggers,  each  year,  cultivated  the  tillable  land  north 
of  the  fence,  and  up  to  the  fence.  The  portions  not  tillable 
and  growing  grass  were  every  year  during  that  time  mowed 
or  pastured  by  him.  During  all  this  period  he  claimed  to 
own  all  of  the  land  north  of  the  fence,  except  such  as  he  sold 
to  certain  railroads  for  right  of  way. 

Clark,  after  he  became  the  owner  of  lot  nulkibered  two,  was 
often  at  the  house  of  Eggers,  and  knew  of  the  occupancy 
and  of  the  existence  of  the  fence.  The  fence,  at  times,  was 
partially  destroyed  by  fire  or  other  causes,  but  was  restored 
within  a  reasonable  time,  from  time  to  time,  until  the  year 
1871,  when  it  ^as  principally  destroyed  by  fire,  and  rebuilt 
in  the  year  1873  or  1874;  but  from  the  time  it  was  burned 
down  until  it  was  rebuilt  there  were  portions  of  it,  and  many 
stakes  and  posts  along  the  line,  clearly  and  visibly  marking 
the  same  ;  and  during  all  the  time  from  the  year  1851  to  the 
commencement  of  this  suit  Eggers  was  in  open  and  exclu* 
sive  possession  of  all  of  the  land  north  of  the  fence  running 
easterly  from  the  State  line  to  Lake  Michigan,  and  during  all 
that  time  openly  and  notoriously  claimed  the  same  as  his 
own. 

George  W.  Clark  died  in  the  year  1866,  testate,  appoint- 
ing Jacob  Forsyth  and  Robert  Clark  executors  of  his  will. 
The  will  was  probated  and  recorded  in  Lake  county  on  the 
26th  day  of  December  of  that  year.  He  devised  lot  num- 
bered two  to  Caroline  M.  Forsyth,  Sarah  J.  Clark,  Robert  D. 
Clark  and  Henry  F.  Clark.  On  the  1st  day  of  December, 
1868,  the  executors,  under  competent  authority,  conveyed  lot 
two,  with  other  lands,  to  said  Caroline  M.  Forsyth,  and  on 
the  same  day  Sarah  J.  Clark,  Harriet  S.  Clark,  Robert  D* 
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Clark  and  Henry  F.  Clark,  conveyed  the  same  real  estate  to 
her  by  quitclaim  deed.  On  the  9tb  day  of  March,  1869, 
Caroline  M.  Forsyth  conveyed  by  warranty  deed  to»  Daniel 
A.  Jones,  Oramel  S.  Hough,  Charles  M.  Culbertson  and 
Charles  L.  Raymond.  On  the  15th  day  of  July  of  the  same 
year  Raymond  conveyed  to  Herbert  B.  Reed.  On  the  15th 
day  of  July,  1873,  Jones,  Culbertson,  Hough  and  Reed, 
conveyed  to  the  appellant,  Roby.  On  the  7th  day  of  August, 
1873,  Roby  conveyed  to  Dayton  S.  Morgan,  and  on  the  next 
day,  August  8th,  Morgan  conveyed  all  of  lot  two,  in  the 
possession  of  the  appellee,  Eggers,  to  appellant,  Roby,  and, 
also,  all  the  remainder  of  the  north  twenty  acres  of  said  lot 
two.  At  the  time  Roby  conveyed  to  Morgan,  both  Roby 
and  Morgan  claimed  that  the  north  line  of  lot  two  ran  some 
distance  north  of  Eggers'  south  fence,  and  Morgan  recon* 
veyed  to  Roby  without  any  consideration,  and  for  the  sole 
purpose  of  enabling  Roby  to  negotiate  and  settle  with  Eg- 
gers for  the  possession  and  ownership  of  the  portion  of  the 
lot  in  the  possession  of  Eggers  north  of  his  south  fence. 
On  the  7th  day  of  August,  at  the  time  Roby  conveyed  to 
Morgan,  they  executed  a  written  agreement  between  them 
fixing  the  ownership  of  the  lot.  Pursuant  to  such  agree- 
ment Roby  brought  this  suit  in  his  own  name,  as  the  trustee 
of  Morgan,  for  the  purpose  of  recovering  that  portion  of 
the  lot  in  the  possession  of  Eggers,  being  the  portion  north 
of  Eggers'  south  fence,  for  the  use  and  benefit  of  Morgan. 
Morgan  defrayed  the  expense  of  this  suit  until  the  17th  day 
of  January,  1877,  when  he  conveyed  an  undivided  one-half 
interest  to  E.  Ashley  Smith,  since  which  time  they  have 
jointly  borne  the  expenses  of  this  suit,  and  at  the  time  of 
the  trial  it  was  prosecuted  for  their  use  and  benefit,  except 
as  to  a  contingent  interest  in  the  land  in  favor  of  the  appel- 
lant under  the  contract  above  referred  to. 

After  this  case  was  dropped  from  the  docket  of  the  circuit 
court  of  Lake  county,  the  appellant,  Roby,  Morgan  and 
Smith,  determined  to  bring  an  action  in  ejectment  in  the  Cir- 
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cuit  Court  of  the  United  States  for  the  District  of  Indiana, 
and  on  the  15th  day  of  July,  1882,  Roby  directed  an  attor- 
ney, U.  J.  Hammond,  to  begin  an  action  in  that  court  in  the 
name  of  Smith  and  Morgan,  citizens  of  New  Tork,  against 
Eggers,a  citizen  of  Indiana,  for  the  north  part  of  lot  numbered 
two.  On  the  26th  day  of  July  of  that  year  the  complaint 
was  filed,  alleging  that  Morgan  and  Smith  were  the  owners 
in  fee  simple,  and  entitled  to  the  possession,  of  the  following 
described  real  estate  in  Lake  county,  to  wit :  ''All  of  the 
north  part  of  lot  numbered  two,  in  section  36,  township  38 
north,  of  range  10  west,  of  2d  principal  meridian,  which  lies 
west  of  the  track  of  the  Lake  Shore  and  Michigan  Southern 
Railroad,  and  north  of  a  line  parallel  with  the  north  line  of 
said  lot  two,  and  753  feet  south  therefrom/'  Roby  fur- 
nished an  abstract  of  title,  which  was  filed  in  the  cause,  show- 
ing the  same  deeds  introduced  in  evidence  in  this  cause,  ex- 
cept the  deed  from  Morgan  to  Roby  of  date  August  8th, 
1873. 

To  the  complaint  in  the  cause  Eggers  filed  a  general  denial. 

The  cause  was  tried  on  the  20th  day  of  January,  1883. 
Roby  was  present  and  testified  as  a  witness  on  behalf  of  the 
plaintiffs,  and  argued  the  cause  as  an  attorney  for  them. 

On  the  26th  day  of  January  the  court  rendered  the  fol- 
lowing judgment : 

"Now  come  the  parties  by  counsel,  and  by  agreement  this 
cause  is  submitted  to  the  court  for  trial,  and  thfi  court,  having 
heard  the  evidence,  and  being  fully  advised,  finds  for  the 
plaintifis,  and  orders  and  adjudges  that  they  are  entitled  to 
and  shall  have  and  recover  of  the  defendant  the  possession 
of  so  much  of  said  lot  2  as  lies  south  of  the  south  line  of 
lot  No.  one  (l),as  indicated  by  a  fence  constructed  and  main- 
tained by  the  defendant  as  and  on  said  south  line,  said  fence 
running  from  the  State  line  eastward  to  Lake  Michigan,  and 
assesses  the  damages  at  1^1.00  and  costs,  taxed  at  $  ,  which 
the  plaintiffs  recover  of  the  defendant.  All  of  which  is 
finally  ordered,  adjudged  and  decreed." 
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Roby  filed  his  own  affidavit  in  support  of  a  motion  for  a 
new  trial;  which  was  denied. 

The  fence  which  the  court  adjudged  to  be  on  the  south  line 
of  Eggers'  land  was  the  fence  constructed  by  him  in  1852, 
and  since  maintained  by  him. 

This  statement  embraces  all  the  material  facts  in  the  case. 

As  the  appellant  shows  a  perfect  chain  of  title  from  the 
Government  to  himself  for  the  whole  of  lot  two^  it  follows 
that  he  was  entitled  to  recover  in  the  Circuit  Court,  unless 
the  appellee  made  good  some  affirmative  defence. 

In  that  court  the  appellee  relied  upon  four  several  de- 
fences,  namely : 

First.  Former  adjudication  of  the  matters  involved  in 
this  suit. 

Second.   The  twenty  years'  statute  of  limitations. 

Third.   Estoppel ;  and, 

F(mHh.   Champerty. 

If  .it  is  true  that  the  matters  involved  in  this  controversv 
have  once  been  litigated  and  settled  between  the  parties  to 
this  ^it,  in  a  court  of  competent  jurisdiction,  then  the  other 
matters  relied  upon  as  a  defence  become  wholly  immaterial, 
and  need  not  be  inquired  into ;  hence  we  proceed  first  to  an 
examination  of  the  matters  relied  on  as  constituting  this  de- 
fence. 

It  is  insisted  by  the  appellee  that  the  case  in  the  Circuit 
Court  of  the  United  States  between  Smith  and  Morgan,  on 
one  side,  and  the  appellee  here,  settled  the  right  of  the  ap- 
pellee to  the  ownership  of  the  land  involved  in  this  suit,  and 
that  the  appellant  is  bound  by  the  result  of  that  suit;  while, 
on  the  other  hand,  it  is  claimed  by  the  appellant  that  the 
judgment  rendered  by  the  Circuit  Court  of  the  United  States 
is  void. 

The  contention  of  the  appellant  that  this  judgment  is  void 
is  based,  principally,  upon  the  fact  that  it  appears  by  the 
special  verdict  in  this  case  that  no  part  of  the  land  sued  for 
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in  the  Circuit  Coart  of  the  United  States  was  south  of  the 
line  fixed  by  the  judgment  rendered  in  that  cause. 

Whatever  else  may  be  said  of  this  judgment,  it  is  certain 
t)mt  it  fixed  the  fence  erected  by  Eggers  in  1852  as  the  line 
between  lots  one  and  two,  and  fixed  the  right  of  the  plain- 
tiffs in  that  case  to  recover  their  costs  as  against  Eggers.  If 
it  be  true,  as  contended  here,  that  no  part  of  lot  two  for 
which  suit  was  brought  was  south  of  the  fence  erected  by 
the  defendant,  the  court  probably  erred  in  rendering  judg- 
ment in  favor  of  the  plaintiffs  for  the  recovery  of  any  land, 
and  for  the  recovery  of  costs ;  but,  as  that  was  an  error  in 
favor  of  the  plaintiffs,  they  should  not  now  complain.  We 
think  the  effect  of  that  judgment  was  also  an  adjudication 
that  the  plaintiffs  in  that  case  were  not  entitled  to  recover 
from  Eggers  any  portion  of  lot  two  situated  north  of  the  line 
which  it  fixed.  The  case  was  appealed  to  the  Supreme  Court 
of  the  United  States,  and  is  reported  in  127  U.  S.  63. 

It  was  contended  in  that  court  that  there  was,  in  effect,  a 
general  finding  for  the  plaintiffs  as  to  all  the  land  in  dispute, 
and  that  judgment  should  have  been  in  their  favor  for  the 
whole  of  the  premises  described  in  the  complaint.  In  rela- 
tion to  this  contention,  the  court  said :  '^  But  the  record, 
fairly  interpreted,  does  not  show  any  such  finding.  *  *  * 
That  order  plainly  indicates  a  general  finding  for  the  plain- 
tiffs only  as  to  a  part  of  the  land  in  controversy,  that  is,  as 
to  the  part  described  in  the  order.  The  judgment  is  for  the 
recovery  only  of  the  possession  of  the  premises  so  described. 
Such  a  judgment  was  proper,  if  the  plaintiffs  failed  to  show 
title  to  the  remaining  part  of  the  premises  in  dispute." 

It  is  an  elementary  principle  of  law  that  an  entire  cause 
of  action  can  not  be  split  up  so  as  to  enable  a  party  to  main- 
tain more  than  one  action  upon  it.  This  is  especially  true 
of  a  cause  of  action  sounding  in  tort.  An  entire  claim  aris- 
ing from  a  single  tort  can  not  be  divided  and  made  the  sub- 
ject of  several  suits,  however  numerous  the  items  of  dam- 
ages may  be,  and  a  judgment  upon  the  merits  of  any  part 
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of  sach  cause  of  action  will  be  available  as  a  bar  in  other 
actions  arising  out  of  the  same  tort.     2  Black  Judg.  738. 

Thus  it  has  been  held  that  for  a  single  and  complete  tres- 
pass upon  and  injury  to  an  entire  tract  of  land  several  ac- 
tions for  damages  tan  not  be  maintained,  a  recovery  of  dam- 
ages in  respect  to  a  part  of  the  land  being  a  bar  to  any 
further  recovery  for  the  same  trespass.  Black  Judg.,  mtpra  ; 
Pierro  v.  St.  Pavif  etc.,  R.  W.  Co.,  39  Minn.  451 ;  dunning- 
ham  V.  Morris^  19  Qa.  583.  See,  also,  Stewart  v.  Dent,  24 
Mo.  Ill;  Brannenburg  v.  IndianapoliSy  etc,  R.  R.  Co.,  13 
Ind.  103  ]  Board,  etc.,  v.  Applewhite,  62  Ind.  464 ;  Sidherlin 
V.  MviliB,  17  Ind.  19. 

In  this  case  Smith  and  Morgan  brought  their  action  for 
the  recovery  of  a  part  of  a  single  tract  of  land,  alleging  that 
E^ers  unlawfully  held  possession  of  the  same..  The  action 
was  prosecuted  to  final  judgment,  in  which  they  recovered 
judgment  for  so  much  of  the  land  as  was  located  south  of 
a  line  designated  in  the  judgment,  damages  for  its  detention, 
and  for  costs  of  the  action.  This  action  is  for  the  recovery 
of  the  same  land  which  they  sought  to  recover  in  that  ac- 
tion. If  that  judgment  is  inoperative  so  far  as  it  directs  the 
recovery  of  land,  by  reason  of  the  fact  that  no  land  is  located 
south  of  that  line,  still  it  is  binding  and  operative  as  a  judg- 
ment for  damages  and  for  costs ;  in  other  words,  it  is  not  void. 
So,  t.oo,  it  settles  the  right  of  Eggers  to  hold  all  the  land 
north  of  the  designated  line  as  against  Smith  and  Morgan, 
inasmuch  as  they  can  not  prosecute  another  action  for  its  re- 
covery. 

In  our  opinion  the  judgment  rendered  by  the  Circuit  Court 
of  the  United  States  for  the  District  of  Indiana  estops  Smith 
and  Morgan  from  asserting  any  claim  to  the  land  in  contro- 
versy in  this  suit. 

The  question  still  remains  as  to  whether  that  estoppel  binds 
the  appellant  in  this  case.  In  the  consideration  of  this  ques- 
tion it  must  be  kept  in  mind  that  this  suit  was  instituted  by 
the  appellant  as  the  trustee  of  Morgan  and  Smith  ;  that  at 
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the  trial  it  was  prosecuted  for  their  use  and  benejfit|  except 
as  to  the  contingent  interest  of  the  appellant  under  his  con- 
tract with  Morgan. 

Were  it  not  for  the  contingent  interest  of  the  appellant, 
the  question  would  be  free  from  difficulty,  as  the  rights  of 
both  Morgan  and  Smith  were  settled  in  their  suit  against 
Eggers  in  the  Circuit  Court  of  the  United  States. 

What  the  contingent  interest  of  the  appellant  in  the  land 
is  does  not  appear  in  the  special  verdict ;  but  the  suit  in  the 
Circuit  Court  of  the  United  States  against  Eggers  was  insti- 
tuted after  the  execution  of  the  contract  between  the  appel- 
lant and  Morgan,  and  was  instituted  in  the  name  of  Smith 
and  Morgan,  under  the  advice  and  with  the  consent  of  the 
appellant.  An  abstract  of  title  was  furnished  in  that  case 
by  the  appellant,  omitting  the  deed  from  Morgan  to  himself, 
and  when  the  cause  was  tried  he  was  present  as  a  witness  on 
behalf  of  the  plaintiffs,  and,  also,  appeared  and  argued  the 
cause  as  their  attorney. 

Parties  having  a  common  cause  of  action  can  not  divide 
it  up  so  as  to  enable  each  to  bring  a  separate  action  upon  it, 
and  thus  annoy  a  defendant  with  several  suits.  There  was 
but  one  cause  of  action  against  Eggers,  and  if  Smith,  Mor- 
gan and  the  appellant  jointly  possessed  this  right,  op  if  the 
appellant  held  a  contingent  interest  in  the  land,  by  bringing 
suit  in  the  name  of  Smith  and  Morgan  he  must  be  held  to 
have  consented  that  they  should  represent  his  interest  as  well 
as  their  own.  Furthermore,  by  furnishing  an  abstract  show- 
ing title  in  Smith  and  Morgan,  he  must  be  held  as  having 
represented  to  the  court,  in  which  the  cause  was  pending, 
that  they  were  the  beneficial  owners  of  the  land,  and  to  have 
thus  enabled  them  to  recover  in  that  action.  One  who  pros- 
ecutes a  suit  in  the  name  of  another  to  establish  a  right  of 
his  own,  is  as  much  bound  by  the  result  of  that  suit  as  he 
would  be  if  he  were  a  party  to  the  record.  Palmer  v.  Hayes, 
112  Ind.  289;  Bums  v.  Gavin,  118  Ind.  320;  Freeman 
Judgments,  section   174;    Montgomery  v,  Ftcfcry,  110  Ind. 
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211 ;  Stoddard  v.  Thompaan,  31  Iowa,  80 ;  ^fliott  v.  JJay- 
den,  104  Mass.  180 ;  Train  v.  6oZ({,  6  Pick.  380. 

As  the  appellant  in  this  cause  procured  the  commencement 
of  this  suit  in  the  Circuit  Court  of  the  United  States  in  the 
name  of  Smith,  and  Morgan  filed  an  abstract  of  title  show- 
ing title  in  them,  and  prosecuted  the  suit  for  them  as  one  of 
their  attorneys,  and  thus  procured  a  final  judgment,  involv- 
ing the  identical  matters  involved  in  this  suit,  we  think  he 
should  not  be  heard  to  say  now  that  he  is  not  bound  by  the 
result  of  that  litigation.  De  Metton  v.  De  Mello,  12  East, 
234;  OromweU  v.  Gowidyy  etc,,  94  U.  S.  351;  Shirley  v. 
Feame,  69  Am.  Dec.  375 ;  Tarleton  v.  Johnson,  60  Am.  Dec. 
515 ;  Calhov/n  v.  Dunning,  4  Dallas,  120 ;  Shugart  v.  Miles, 
125  Ind.  445. 

In  speaking  of  the  rule  which  prohibits  the  splitting  of  a 
cause  of  action,  a  learned  author  has  said  :  '^  The  principle 
which  prevents  the  splitting  up  of  causes  of  action,  and  for- 
bids double  vexation  for  the  same  thing,  is  a  rule  of  justice 
and  not  to  be  classed  among  technicalities.  It  was  intended 
to  suppress  serious  grievances.  In  point  of  &ct,  this  rule  is 
not  even  a  product  of  modern  jurisprudence,  but  was  well 
known  in  the  Roman  systems.^'    2  Black  Judg.,  section  734. 

As  we  have  reached  the  conclusion  that  the  appellant  is 
bound  by  the  result  of  the  litigation  in  the  circuit  court  of 
the  United  States  in  the  suit  of  Smith  and  Morgan  against 
the  appellee  in  this  case,  involving  the  identical  land  in- 
volved here,  and  is  estopped  thereby  from  prosecuting  this 
suit,  and  as  the  judgment  of  the  circuit  court  should  be  af- 
firmed for  this  reason,  it  becomes  unnecessary  to  inquire 
whether  the  facta  set  out  in  the  special  verdict  do  or  do  not 
sustain  the  other  defences  claimed  by  the  appellee. 

Judgment  affirmed. 

Filed  Dec.  17, 1891 ;  petition  for  a  rehearing  overruled  Feb.  23,  1892. 
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«  Harris  v.  Tomlinson  et  al. 

Bill  of  Ezoeftioks.— LT^e  of  *^TeBlinumy"  /or  **B!adeMeJ*—The  using 
of  the  word  "  testimony  "  for  "  evidencei"  in  a  bill  of  exceptions,  where 
the  meaning  is  obvious,  will  not  defeat  the  operation  of  such  an  in- 
strument. • 

Same.—  Uae  of  '^Offered  "for  "Introduced."— The  use  of  the  word  "  offered  " 
in  place  of  "  introduced,''  in  a  bill  of  exceptions,  with  reference  to  the 
introduction  of  evidence,  is  sufficieot  if  the  record  affirmatively  shows 
that  all  the  evidence  offered  was  introduced.  The  error  occasioned  by 
the  inadvertent  use  of  the  word  "  offeied  "  for  "  introduced,'*  in  such  a 
connection,  is  cured  by  the  phrase  "  this  was  all  Che  evidence  given  in 
the  cause." 

Same. — Nutic  I\v  Tune. — AppeaL — New  Trial — A  bill  of  exceptions  may 
be  amended  by  a  nunc  pro  tune  entry,  and  the  order  appealed  from  with- 
out a  motion  for  a  new  trial. 

Same. —  Who  May  Apply  for  Correction. — The  party  who  has  prepared  a  bill 
of  exceptions  may  apply  to  have  it  corrected  ;  but  the  evidence  will  be 
more  closely  scrutinized  than  if  the  opposite  party  made  the  applica- 
tion. 

Same. — Laches. — A  party  who  has  been  guilty  of  laches  in  securing  the 
correction  of  a  defective  bill  of  exceptions  will  not  be  granted  any 
relief. 

Nunc  Pko  Tunc  Entry. — Auxiliary. — Appeal. — A  proceeding  for  a  nunc 
pro  tune  order  is  part  of  the  original  cause  of  action,  and  auxiliary 
thereto,  and  may  be  brought  up  on  appeal  of  that  action. 

Same. — Ajf^peai. — How  Taken. — Ifunc  pro  tune  entries  made  during  the 
progress  of  a  case  can  not  be  appealed  from  as  such,  but  may  be  brought 
up  with  the  case  when  an  appeal  of  such  case  is  taken ;  but  such  entries 
made  after  the  case  has  been  determined  maybe  appealed  from  without 
bringing  up  the  entire  case. 

Same. — Motion  for  a  New  Triat — In  order  to  present  the  sufficiency  of  the 
evidence  on  a  motion  for  a  nunc  pro  tunc  entry,  a  motion  for  a  new  trial 
is  not  necessary. 

Same. — Notice. — Summoru. — A  mere  notice  is  sufficient  on  a  motion  for  a 
nunc  pro  tunc  entry,  and  a  summons  is  not  required;  but  if  a  summons 
is  issued  it  will  be  treated  as  a  notice.  ^ 

Same. — Pleading. — Motion. — Sufficiency. — On  such  a  motion  no  formal 
pleading  is  necessary,  and  no  great  strictness  is  required  in  the  prepa- 
ration of  the  motion. 

Same. — Inherent  Pou^r  of  Court. — A  statute  is  not  necessary  to  enable  a 
court  to  correct  mistakes  and  make  its  record  speak  the  truth. 
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Same. — Office  Not  to  Correct  Miatakee. — Such  an  entry  can  not  be  used  as  a 
medium  whereby  a  court  can  change  its  rulings  actually  made,  however 
erroneous  or  under  whatever  mistakes  of  law  or  facts  such  ruling  may 
have  been  made ;  nor  to  correct  mistakes  made  by  counsel  in  the  intro- 
duction of  evidence. 

From  the  Mariou  Superior  Court. ' 

T.  JE.  Johnsoriy  8.  M.  Shepard  and  W.  E,  Niblacky  for  ap- 
pellant. 

F,  Kyiefler  and  J.  8,  Berryhill,  for  appellees. 

MiLT^ER^  J. — The  errors  assigned  require  an  examination 
of  the  evidence  introduced  upon  the  trial  of  the  cause ;  and 
we  are  met  at  the  threshold  with  the  claim  that  the  evidence 
is  not  in  the  record  in  such  manner  as  to  enable  us  to  pass 
upon  its  sufficiency  to  sustain  the  finding  and  judgment. 

The  evidence,  as  we  find  it  in  the  record,  consists  entirely 
of  certain  court  records,  executions,  and  sheriff's  deeds,  in- 
terrogatories and  answers  thereto.  The  bill  of  exceptions 
recites  in  the  introductory  clause  that  the  plaintiff,  to  main- 
tain the  issues  on  his  part  and  behalf,  introduced  the  follow- 
ing "  testimony  ; "  also,  in  every  instance,  the  term  "  offered 
in  evidence,"  is  used  where  the  words  "introduced  in  evi- 
dence  "  should  have  been. 

We  find,  however,  at  the  close  of  the  bill  of  exceptions, 
the  statement  that  "  this  was  all  the  evidence  given  in  the 
cause.*' 

The  context  makes  it  clear  that  the  word  "  testimony  "  re- 
fers to  the  evidence  immediately  following  it,  which,  as  we 
have  said,  was  entirely  documentary.  While  the  word  "  tes- 
timony "  is  not  synonymous  with  the  word  "  evidence,"  it 
was  in  this  instance  used  in  that  sense.  We  can  not  permit 
the  simple  misuse  of  a  word,  where  the  meaning  is  obvious, 
to  defeat  the  operation  of  an  instrument  of  such  importance 
as  a  bill  of  exceptions. 

The  case  of  Kleyla  v.  State^  exreL,  112  Ind.  146,  and  others 
of  similar  import,  where  the  bill  of  exceptions  concludes  with 
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the  statement  that  '^  this  was  all  the  testimony  given  in  the 
cause/'  are  not  in  conflict  with  this  position. 

The  bill  also  shows  that  in  connection  with  each  instru- 
ment given  in  evidence  the  word  "  oflered  "  appears  where 
the  word  ^^  introduced  "  is  usually  used ;  but,  inasmuch  as  the 
record  affirmatively  shows  that  all  the  evidence  offered  was 
introduced,  and  constitutes  a  part  of  that  which  the  bill  says 
was  **  all  the  evidence  given  in  the  cause/^  the  bill  is  not 
fatally  defective  on  that  account.  This  case  is  distinguish- 
able in  this  respect  from  Goodtoiney.  Crane,  41  Ind.  335; 
American  Ins.  Go.  v.  GaUahan,7o  Ind.  168;  Peck  v.  Louis- 
ville,  etc.y  R.  W.  Co.,  101  lud.  366;  GaiTtson  v.  StaJU,  110 
Ind.  145. 

The  bill  of  exceptions  recites  the  giving  in  evidence  of  an 
execution  issued  on  the  7th  day  of  October,  1876,  on  a  judg- 
ment rendered  in  the  common  pleas  court  of  Marion  county, 
and  the  return  of  the  sheriff  endorsed  thereon.  This  execu- 
tion and  return  are  not  set  out  in  the  transcript,  but  are 
marked  as  "  not  on  file.*' 

The  appellee  contends  that  the  bill  of  exceptions  is  fatally 
defective,  because  it  shows  on  its  face  that  there  was  evidence 
given  on  the  trial  that  is  omitted  from  the  bill.  The  au- 
thorities fully  sustain  this  contention.  Staiej  ex  rel.,v.  Marsh, 
119  Ind.  394 ;  Lawrenceburgh  Furniture  Mfg.  Co.  v.  Hinke, 
119  Ind.  47  ;  Saxon  v.  State,  116  Ind.  6 ;  Cou>ger  v.  Land,  112 
Ind.  263 ;  Louisville,  etc.,  R.  W.  Co.  v,  Grantham,  104  Ind. 
363;  Stovi  v.  Turner,  102  Ind.  418;  Jennings  v.  Durham, 
101  Ind.  391 ;  Collins  v.  Collins,  100  Ind.  266. 

In  order  to  cure  this  defect  in  the  record  the  appellant  in- 
stituted a  proceeding,  by  no.tice  and  motion,  in  the  superior 
court  of  Marion  county,  before  the  judge  who  tried  the  cause, 
to  amend  and  correct  the  bill  of  exceptions,  by  expunging 
therefrom  all  that  part  which  recites  the  giving  of  the  ex- 
ecution and  return  above  mentioned  in  evidence. 

The  appellee  appeared  to  the  motion,  and  stubbornly  con- 
tested the  making  of  the  amendment.     The  proceedings  re- 
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salted  in  the  making  of  an  order  for  the  amendment  of  the 
bill  as  .prayed  for,  and  this  action  was  afiSrmed  by  the  court 
in  general  term. 

The  appellee  in  this  case  appealed  from  this  judgment  to 
this  courts  where  the  appeal  has  been  docketed  as  a  separate 
cause.     Tomlinaon  v.  Harris,  anU^  p.  339.     > 

Proceedings  to  amend  bills  of  exceptions^  like  other  ap- 
plications for  nunc  pro  tunc  orders^  are  not  actions  separate 
and  distinct  from  the  original  action,  but  are  merely  auxil- 
iary thereto,  and  should,  where  an  appeal  in  the  main  action  . 
is  pending,  be  brought  up  on  appeal  as  a  part  of  that  action, 
and  not  as  an  original  case.  Hamilton  v.  Burch,  28  Ind. 
233 ;  8e%g  v.  Long^  72  Ind.  18 ;  Hannah  v.  Dorrell,  73  Ind. 
465. 

The  practice  in  this  respect  not  having  been  uniform,  we 
will  treat  the  record  in  Tomlinson  v.  Harris^  supra,  as  a  re- 
turn to  a  certiorari,  which  has  been  asked  for  in  this  action, 
and  determine  the  questions  involved  upon  their  merits. 

We  are  unable  to  agree  with  counsel  for  the  appellant  that 
a  judgment  ordering  the  amendment  of  a  bill  of  exceptions 
is  not  such  as  may  be  appealed  from,  either  from  the  trial 
court  to  the  general  term,  or  from  the,  general  term  to  this 
court.  The  practice  in  this  State  has  uniformly  recognized 
such  right  of  appeal.  Morgan  v.  Hays,  91  Ind.  132;  Ham-- 
ilton  V.  Burch,  supra;  Williams  v.  Henderson,  90  Ind.  577; 
Seig  V.  Long,  supra. 

The  same  rule  applies  to  orders  made  amending  records 
other  than  bills  of  exceptions.  Uland  v.  Carter,  34  Ind. 
344 ;  Bales  v.  Brovm,  57  Ind.  282 ;  Douglass  v.  Keehn,  78 
Ind.  199;  Conway  v.  Day,  79  Ind.  318;  Walker  v.  State, 
102  Ind.  502. 

In  Douglass  v.  Keehn,  71  Ind.  97,  it  was  held  that  an 
amendment  of  the  record,  made  by  the  trial  court  upon  due 
notice,  could  only  be  questioned  by  appealing  therefrom. 

The  riile  contended  for  would  doubtless  be  correct  where 
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the  amendment  was  made  at  the  term^  and  while  the  pro* 
ceedings  were  in  fieri. 

The  appellee  appeared  specially  to  the  notice  served  upon 
him  of  the  application  to  amend  the  bill^  and  asked  the  court 
to  quash  the  same^  but  his  motion  was  overruled. 

In  this  the  court  did  not  err.  A  summons  is  only  re* 
quired  at  the  commencement  of  an  original  action.  We  be* 
lieve  it  to  be  a  rule  of  universal  application  that  when  a 
party  has  once  been  brought  into  court,  either  by  a  sum- 
mons or  a  voluntary  appearance,  a  mere  notice  is  sufficient 
to  bring  him  back  into  court  in  the  same  cause,  in  any  sub- 
sequent proceedings.  Where  a  summons  in  such  case  has 
been  issued  and  served,  it  will  be  treated  as  a  mere  notice. 
Gray  v.  Robinson,  90  Ind.  527 ;  Latta  v.  Griffith,  57  Ind. 
329. 

After  full  appearance,  the  appellee  filed  a  motion  to  dis- 
miss the  petition,  or  application,  to  the  court  for  the  correc- 
tion of  the  bill,  and  makes  complaint  of  the  action  of  the 
court  in  overruling  his  motion. 

This  method  of  testing  the  sufficiency  of  a  motion  for  a 
nune  pro  tunc  entry  is  sustained  by  the  authorities.  Doug- 
lass  V.  Keehuy  supra,  and  cases  cited  ;  Conway  v.  Day,  supra. 

The  law  does  not  contemplate  the  filing  of  formal  plead- 
ings in  this  class  of  proceedings,  and  no  great  strictness  is 
required  in  the  preparation  of  the  motion,  such  as  are  usual 
and  necessary  in  complaints  and  answers.  It  is  a  sufficient 
compliance  with  the  requirements  of  law  if  the  motion  speci- 
fies with  reasonable  certainty  the  relief  sought,  and  the 
grounds  upon  which  the  motion  is  founded.  Grray  v.  Rob- 
inson, supra ;  Urbanski  v.  Manns,  87  Ind.  585 ;  Blizzard  v. 
Blizzard,  40  Ind.  344. 

We  have  examined  the  motion  filed  in  this  case,  and  are 
satisfied  that  it  makes  a  prima  fade  showing  for  such  relief. 
We  will  at  this  time  consider  only  two  of  the  objections 
urged  to  its  sufficiency.  One  is,  that  the  appellant  can  not 
have  a  bill  of  exceptions  of  his  own  preparation  corrected^ 
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and  in  support  of  this  the  case  of  Hannah  v.  Dorrelly  7S 
Ind.  465,  is  cited.  All  that  is  said  in  that  case  upon  the 
subject  is  the  mere  suggestion  that  if  the  bill  had  been  pre- 
pared by  the  party  asking  its  correction  a  different  question 
would  be  presented.  The  question  was  not  before  the  court^ 
and  was  consequently  not  decided. 

When  a  bill  has  been  signed  and  filed,  it  becomes  at  once 
a  part  of  the  record,  and  we  know  of  no  rule  of  law  to  pre- 
vent either  party,  upon  a  sufiicient  showing,  from' having 
clerical  misprisions  corrected.  If  the  party  at  whose  instance 
the  bill  was  prepared  and  filed  asks  for  its  correction,  it 
might  possibly  call  for  a  closer  scrutiny  of  the  evidence 
showing  that  the  plaintiff  was  not  guilty  of  negligence,  but 
it  could  extend  no  farther. 

The  other  objection  is  that  it  does  not  show  that  the  pro- 
ceedings were  instituted  within  two  years  from  filing  the  bill 
of  exceptions. 

We  are  of  the  opinion  that  this  is  not  controlled  by  sec- 
tion 396,  B.  S.  1881,  but  that  the  court  may,  in  the  exercise 
of  one  of  its  inherent  powers,  long  antedating  the  enactment 
of  our  code  of  procedure,  so  correct  mistakes  as  to  make  its 
record  speak  the  truth.  Miller  v.  Royce,  60  Ind.  189.  In 
the  latter  case  a  mistake  was  corrected  after  ten  years,  and 
in  Oontoay  v.  Day,  supra,  a  correction  was  made  afler  the 
cause  had  been  appealed  to  this  court  and  affirmed. 

After  the  trial  court  made  an  order  for  the  correction  and 
amendment  of  the  bill,  the  appellee  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  that  ruling  was  assigned  as 
error  in  general  term. 

We  are  of  the  opinion  that  the  making  of  such  motion  was 
unnecessary  ;  that  there  was,  in  a  strict  sense,  no  trial,  but 
simply  a  hearing  of  the  motion,  and  all  that  was  required  to 
bring  forward  the  proceedings  for  review,  as  a  part  of  the 
original  case,  was  a  bill  of  exceptions  containing  the  evi- 
dence and  showing  the  rulings  made  by  the  court,  with 
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proper  exceptions.     Blizzard  v.  Blizzard,  supra  ;  Runnels  v. 
Kaylor,  95  Ind.  603;   Corwin  y.  Thomas,  83  Ind.  110. 

We  have  in  the  record^  disregarding  the  motion  for  a  new 
trial^  all  that  is  essential  to  a  review  of  the  case  made  by  the 
evidence. 

-  The  evidence  is  not  conflicting.  Two  witnesses  were  ex- 
amined, and  no  documents,  records  or  memoranda  of  any 
kind  were  given  in  evidence.  The  appellee  Tomlinson  in- 
troduced no  evidence. 

It  appears  that  the  attorney  originally  employed  by  the 
appellant  was  absent,  and  that  another  attorney,  who  was 
one  of  the  witnesses  in  this  proceeding,  tried  the  cases  for 
him. 

An  arrangement  was  made  between  coufnsel,at  the  trial,  by 
which  the  bringing  of  records  into  court,  of  which  counsel 
had  memoranda,  was  waived. 

The  bill  of  exceptions  was  drawn  by  some  one  other  than 
the  attorney  who  tried  the  case.  The  witness  does  not  know, 
and  does  not  testify,  how  the  error,  if  there  was  one  in  the 
bill,  occurred.  It  may,  however,  be  inferred  that  it  was  oc- 
casioned by  a  mistake  made  by  one  of  the  attorneys  who  pre- 
pared the  memoranda  of  documentary  evidence  which  the 
plaintiff  desired  to  introduce  on  the  trial. 

The  other  witness,  who  was  a  deputy  in  the  clerk's  office, 
testifies  that  the  records  in  that  office  do  not  show  that  any 
such  execution  was  ever  issued. 

If  it  be  conceded,  which  we  do  not  decide,  that  proof  of 
the  non-existence  of  the  execution  was  the  equivalent  of 
proof  made  by  some  ^'memorandum,  memorial  paper,  rec- 
ord, or  other  minute  of  the  transaction  to  amend  by,  of  a 
date  prior  to,  or  at  least  of  equal  date  with  the  bill  of  ex- 
ceptions," which  is  required  by  the  authorities  {Morgan  v. 
Hays,  supra),  the  evidence  falls  far  short  of  sustaining  the 
order  of  the  court  directing  the  amendment  of  the  bill. 

''A  court  may  record  a  fact  nunc  pi'o  tunc  ;  that  is,  if  the 
fact  existed  then,  it  may  record  it  now ;  but  it  can  not  re- 


NOVEMBER  TERM,  1891.  438 

Harris  v.  Tomlinson  ti  a/. 

cord  a  fact  now  which  did  not  exist  then/'  Kirby  v.  Bow^ 
land,  69  Ind.  290. 

A  nunepro  tunc  entry  can  not  be  made  to  put  something 
into.a  bill  of  exceptions  that  was  not  offered  in  evidence; 
or  to  take  something  out  of  a  bill  that  was  given  in  evidence. 

A  nunc  pro  tunc  entry  can  not  be  used  as  a  medium 
whereby  a  court  can  change  its  ruling  actually  made,  how- 
ever erroneous  or  under  whatever  mistakes  of  law  or  facts 
such  ruling  may  have  been  made.  Nor  can  such  entry  be 
made  to  correct  mistakes  made  by  counsel  in  the  introduc- 
tion  of  evidence. 

The  bill  of  exceptions,  as  it  is  in  the  record,  recites  the 
offer  of  the  execution  and  return  in  evidence,  and  that  the 
defendants  objected  to  the  introduction  of  such  evidencei 
stating  specifically  the  grounds  of  their  objections,  the  over- 
ruling of  the  objections  and  exceptions  noted. 

There  is  nothing  in  the  evidence  that  even  tends  to  show 
that  this  did  not  occur  just  as  recited  in  the  bill. 

The  vice,  if  any,  is  in  the  proceedings  anterior  to  the 
preparation  of  the  bill  of  exceptions. 

Another  reason  why  the  amendment  of  this  bill  of  excep- 
tions ought  not  to  be  made  is  the  great  length  of  time  that 
elapsed  between  the  making  of  the  bill  and  the  filing  of  the 
motion  for  its  correction.  The  bill  was  filed  January  14th, 
1886,  and  the  petition  to  amend  was  not  filed  until  March 
14th,  1891,  a  period  of  over  five  years  from  the  preparation 
of  the  bill.  The  transcript  was  filed  in  this  court  by  the 
appellant  March  2d,  1889,  at  which  time,  if  not  sooner,  the 
appellant  was  chargeable  with  notice  of  this  defect,  and  after 
that  more  than  two  years  were  permitted  to  pass  before  steps 
were  taken  to  have  the  correction  made. 

A  bill  of  exceptions  in  a  litigated  case  importing,  as  it 

does,  '^  absolute  verity/'  should  be  prepared  with  scrupulous 

care,  and  where  papers  and  documents  are  given  in  evidence, 

without  being  produced  or  identified,  neither  party  occupies 
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a  favorable  position  in  court  to  ask  for  a  nunc  pro  tunc  or* 
der  to  supply  omissions,  or  make  other  corrections.  Where, 
in  addition  to  this  a  considerable  time  is  permitted  to  elapse 
before  applying  for  such  order,  after  notice  of  the  defect,  the 
application  should  be  refused. 

The  bill  of  exceptions  being  incomplete,  and  the  efibrt  to 
amend  the  same  ineffectual,  no  question  is  presented  by  the 
record  for  our  consideration,  and,  therefore,  the  judgment  is 
aflSrmed. 

Filed  Feb.  16, 1892;  petition  for  a  rehearing  ovemiled  April  20, 1892. 
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^  No.  16,249. 

The  State,  ex  bbl.  Citt  of  Tebbe  Haute,  v.  Eouem 

ET  AIm 

BsviEW  OF  JnDGMSHT.^iippeai  Praytd  in  Original  OEue.— JurMcKetiofi.-^ 
The  fact  that  an  appeal  was  prayed,  bat  not  perfected,  does  not  proTent 
the  lower  court  from  reviewing  its  judgment. 

Constitutional  LAW.^ifunietpo/  Board  <f  PoUoBf  AppoinimenL—Ael  if 
1891, — The  Legislature  has  the  power  to  provide  for  the  appointment 
of  a  municipal  board  of  police,  and  the  act  of  1891  (Acts  1891,  p.  90), 

130  434  ^  constitutional. 

158  77  Same. — Local  8^-  Qovemmtnt — Gmstaftutoy.— In  providing  for  the  appoint* 
ment  of  officers  connected  with  the  constabalary  of  the  State,  there  ia 
no  invasion  of  the  right  of  local  self-government,  but  simply  the  exer- 
cise of  the  power  to  provide  for  the  selection  of  peace  officers  of  the 
SUte. 
Save. — Motive  of  Legidaton. — ^In  passing  upon  the  constitutionality  of  a 

law  the  courts  can  not  inquire  into  the  motive  of  the  legislators. 
Same. — Special  Laws, — Where  special  laws  are  not  forbidden  by  the  Con- 
stitution they  may  be  enacted. 
Same. — Special  Lam, —  When  May  he  Enacted, — The  Constitution  does  not 
130    434  prohibit  the  enactment  of  special  where  general  laws  can  not  be  made 

1^    ^^  applicable. 

fi68    577         Bamk— Legislature  Exclusive  Judge  of  Necessity  for  Special  Law. — Whether  a 
Fso       *34  general  law  on  any  subject  not  embraced  within  the  enumeration  of  sub- 

170      ^03  j^^  •q  section  22,  article  4,  of  the  Constitution,  can  be  made  applica^ 

ble  is  exclusively  a  legislative  question,  and  the  legislative  judgment 
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will  Dot  be  reviewed  by  the  coarts.  McBridb  and  Old6,  JJ.,  dis- 
sent. 

Same  — Ckusifieation  <4  Latoa. — Whether  a  system  of  classification  adopted 
by  the  Legislature,  in  enacting  laws,  is  a  good  or  vicious  one  is  a  ques- 
tion with  which  the  courts  have  nothing  to  do. 

Sams. — Neeeaaary  Means. — LegiakUure  Jvdge  df, — Where  the  Legislature  has 
power  over  a  subject,  it  is  the  sole  judge  of  the  means  that  are  neces- 
sary and  proper  to  accomplish  the  object  it  seeks  to  attain. 

Sams. — EatoppeL — Etpeal  qf  Laws, — ^The  legislature  can  not  be  estopped, 
nor  can  it  pass  an  irrepealable  law. 

Sams.— 2^e  of  Act. — Details. — If  the  title  of  an  acts  covers  a  general  sub- 
ject the  act  is  valid,  ho  matter  how  ^inutely  it  may  go  into  details 
germane  to  such  general  subject. 

Municipal  Gobpobatiok. —  VeaUd  Bight  in  Cffioa  or  I\LbHG  iVoperfy. — A 
municipal  corporation  is  not  clothed  with  any  vested  right  in  a  public 
office,  nor  does  it  possess  a  vested  right  in  public  property ;  and  in 
transferring  property  and  authority  from  one  class  of  officers  to  another 
no  vested  right  of  the  municipality  is  invaded. 

Sams. — Repeal  or  AUercUion  of  Charter, — The  charter  of  a  municipality  may 
be  repealed  or  altered  at  the  will  of  the  L^islature. 

From  the  Vigo  Superior  Court. 

12.  B.  StirMoUy  8.  C,  Stimaon,  A,  M,  HigginBy  A.  (7.  Harris 
and  X.  OoXy  for  appellant. 

/.  D.  Early y  /.  Jump^  J.  E.  Lamb,  J.  O.  McNutt  and  8.  B. 

Hamill,  for  appellees. 

« 

Elliott,  C.J. — A  preliminary  question,  arising  upon  the 
contention  of  counsel  that  the  appellees  are  barred  from  pros* 
ecuting  this  action,  first  requires  consideration.  The  facts 
upon  which  counsel  plant  themselves  are,  in  substance,  these : 
The  relator  filed  an  information  in  the  nature  of  a  quo  war^ 
ranto  against  the  appellees,  asserting  that  they  had  entered 
into  the  office  in  controversy  without  right.  The  trial  court 
sustained  the  relator,  and  gave  judgment  in  its  favor.  The 
appellees  prayed  an  appeal,  but  took  no  further  steps  to  ef- 
fect an^  appeal.  Subsequently  the  appellees  brought  this 
suit  to  review  the  judgment,  and  obtained  the  relief  they 
sought.  If  the  appellees  had  perfected  their  appeal,  there 
could  be  no  doubt  that  the  case  would  have  been  entirely  re* 
moved  from  the  jurisdiction  of  the  trial,court,  and  that  court 
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could  not  have  entertained  a  bill  to  revie'w  the  judgment 
pending  the  appeal.  Allen  v.  Allen,  80  Ala.  154 ;  Boynton  v. 
Foster,  7  Metcf.  416;  Mitchel  v.  United  States,  9  Pet.  711  ; 
Ensminger  v.  Powers,  108  U.  S.  292  (309) ;  Burgess  v.O'Don- 
oghue,  90  Mo.  299.  But  here  there  was  no  appeal,  for  this 
court  never  acquired  jurisdiction.  Holloran  v.  Midland  R. 
W.  Co.,  129  Ind.  274.  As  there  was  no  appeal^  jurisdiction 
was  not  vested  in  this  courts  and  the  trial  court  did  not  err 
in  entertaining  jurisdiction  of  the  bill  of  review. 

The  controversy  growi  out  of  the  claim  made  by  the  ap- 
pellees to  the  office  of  police  commissioner  of  the  city  of 
Terre  Haute,  to  which  they  assert  title  under  the  act  of 
March  4th,  1891.  Acts  of  1891,  p.  90.  The  relator  denies 
their  right  to  the  office,  affirming  that  the  act  under  which 
they  assert  title  is  invalid,  because  it  violates  the  provisions 
of  the  (Constitution. 

The  power  of  the  Legislature  to  provide  for  the  appoint- 
ment of  members  of  a  municipal  board  of  police  has  been 
affirmed  in  every  instance  in  which  it  has  been  so  challenged 
and  presented  as  to  require  the  judgment  of  the  courts.  Those 
courts  which  hold  to  the  doctrine  that  control  of  matters  of 
purely  local  conceirn  can  not  be  takien  from  the  people  of  the 
locality  place  their  decisions  upon  the  ground  that  the  selec- 
tion of  peace  officers  is  not  a  local  matter,  but  is  one  of  State 
conpern,  inasmuch  as  such  officers  belong  to  the  constabu- 
lary of  the  State.  But  while  the  reasoning  of  the  courts  is 
diverse,  the  ultimate  conclusion  reached  by  all  the  cases  is 
the  same.  (Hty  of  Indianapolis  v.  Huegele,  115  Ind.  681; 
State,  ex  rd,,  v.  Denny,  118  Ind.  382 ;  State,  ex  rel.,  v.  Denny, 
118  Ind.  449 ;  City  of  Evansville  v.  State,  ex  rel,  118  Ind. 
426  ;  State,  ex  rel.,  v.  Blend,  121  Ind.  614 ;  People,  ex  rel.,  v. 
Draper,  16  N.  Y.  632 ;  People,  ex  rel,,  v.  Shepard,  36  N.  Y. 
286;  People,  ex  rel.,  v.  Mahaney,  13  Mich.  481 ;  State,€xrel., 
V.  OovingUm,  29  Ohio  St.  102 ;  Police  Oommissioners  v.  City 
i^  LcmiwUU,  3  Bush,  597 ;  Stale,  ex  rel.,  v.  Hunter,  38  ELan. 
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578 ;  Mayor,  etc.,  v.  State,  ex  rel,,  15  Md.  876 ;  State,  ex  rel., 
V.  Seavey,  22  Neb.  454. 

Id  oar  judgment  the  act  here  assailed  may  be  upheld  upon 
the  ground  that  it  does  not  trench  upon  the  right  of  local 
self-government.  We  put  our  decision  on  this  point  upon 
the  principle  that  in  providing  for  the  appointment  of  offi- 
cers connected  with  the  constabulary  of  the  St!ate  there  is 
not  an  invasion  of  the  right  of  local  self-government^  but 
simply  the  exercise  of  the  power  to  provide  for  the  selection 
of  peace  officers  of  the  State. 

A  municipal  corporation  is  not  clothed  with  any  vested 
right  in  a  public  office ;  nor,  indeed,  does  it  possess  a  vested 
right  in  public  property.  It  has  been  long  and  firmly  settled- 
that  the  charters  of  public  corporations  may  be  repealed  or 
altered  as  the  Legislature,  in  the  exercise  of  its  constitutional' 
powers,  deems  proper.^  Sloan  v.  State,  8  Blackf.  361 ;  Jfen- 
wether  v.  GarreU,  102  U.  S.  472 ;  Cojfin  v.  State,  ex  rel,,  7  Ind. 
157 ;  1  Dillon  Municipal  Corp.  (4th  ed.),  sections  61,  63, 
71.  See,  also,  authorities  collected  in  Elliott  Roads  and 
Streets,  p.  320. 

The  rule  stated  by  us  fully  and  effectually  disposes  of  the 
argument  of  counsel  that  the  act  is  void  because  it  impairs 
the  vested  rights  of  the  city  of  Terre  Haute,  as  it  is  quite 
clear  that  in  transferring  property  and  authority  from  one 
class  of  officers  to  another  no  vested  right  of  the  munici- 
pality was  invaded. 

The  act  contains  this  provision  :  ^*  That  in  all  cities  hav- 
ing an  enumeration  of  children  between  the  ages  of  six  and 
twenty-one  years,  of  14,000  and  over,  as  shown  by  the  offi- 
cial returns  of  such  enumeration,  made  by  the  several  county 
superintendents  of  this  State  to  the  superintendent  of  public 
instruction,  for  the  year  1890,  there  shall  be  established 
within  and  for  said  city,  a  board  of  metropolitan  police,  to 
consist  of  three  commissioners,  to  be  appointed  by  the  Gov- 
ernor, secretary,  treasurer  and  auditor  of  state,  or  a  ma- 
jority of  them."     The  appellant's  counsel  Argue,  with  sig- 
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Dal  abilitji  that  the  Legislature  in  selecting  the  standard  of 
classification  has  chosen  an  arbitrary,  unreasonable  and  in- 
effective one,  and  that,  therefore,  the  act  must  fall  because  it 
is  a  special  one,  and  is  of  the  class  of  special  legislation  in- 
terdicted by  the  Constitution.  It  may  possibly  be  true,  as 
counsel  assert,  that  the  standard  of  classification  was  adopted 
for  the  sole  purpose  of  bringiqg  a  single  municipality  under 
the  act,  and  that  the  motives  of  the  Legislature  were  not 
commendable ;  but,  granting  all  this,  yet  no  reason  is  sup- 
plied for  condemning  the  law,  for  the  courts  can  not  inquire 
into  the  motives  of  the  legislators.  All  that  the  courts  can 
rightfully  do  is  to  ascertain  and  decide  whether  any  consti- 
tutional provision  is  violated.  Their  power  extends  only  to 
an  investigation  and  determination  of  the  question  whether 
the  law  is  or  is  not  unconstitutional. 

The  subject  to  which  the  act  under  consideration  is  ad- 
dressed is  not  one  upon  which  the  Legislature  is  forbidden 
to  enact  special  laws.  If  the  subject  were  one  of  those  enu- 
merated in  the  section  which  prohibits  the  enactment  of 
special  laws,  we  should  have  a  very  different  case  from  the 
one  before  us;  but  it  is  not  within  the  classes  enumerated, 
nor  can  it  be  brought  within  the  enumeration  save  by  inter- 
polating a  provision  not  written  in  the  Constitution.  It  is, 
of  course,  known  to  all  that  where  special  laws  are  not  for* 
bidden  they  may  be  enacted.  Thorpe  v.  Rutland  R.  R.  G>., 
27  Vt.  140;  Adams  v.  Howe,  14  Mass.  340;  Sharpleaa  v. 
Mayor  J  etc.,  21  Pa.  St.  147  (161).  If  the  enactment  of  such 
a  law  as  the  one  before  us  is  forbidden,  it  must  be  by  virtue 
of  section  23  of  article  4  of  the  Constitution,  for  the  subject 
embraced  in  the  act  is  not  included  in  the  enumeration  found 
in  the  preceding  section.  But  section  23,  as  has  been  again 
and  again  decided,  does  not  prohibit  the  enactment  of  special 
laws,  where  general  ones  can  not  be  made  applicable.  It 
has  also  been  repeatedly  held  that  whether  a  general  law  can 
be  made  applicable  to  a  particular  subject  is  exclusively  a 
legislative  question,  and   it  necessarily   results  that  if  the 
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question  is  legislative  the  whole  matter,  with  all  its  ineidentSy 
must  be  determined  by  the  Legislature.  It  has  been  steadily 
held  since  the  decision  in  Gentile  v.  State,  29  Ind.  409^  that 
the  Legislature  is  the  exclusive  judge  of  whether  a  general 
law  can  be  made  applicable  to  a  subject  not  enumerated  in 
section  22  of  article  4  of  the  Constitution.  In  that  case  it 
was  said :  ''As  the  General  Assembly,  then,  have  the  power 
to  pass  local  laws  where  general  ones  can  not  be  made  ap- 
plicable, and  as  the  Constitution  does  not  declare,  except  in 
the  cases  enumerated  in  section  22,  in  what  particular  cases 
general  laws  can  be  made  applicable,  or  designate  the  proper 
subjects  of  local  legislation,  who  is  to  determine  when  a  law 
may  be  local,  or  when  a  general  law  can  be  properly  applied 
to  the  particular  subject?  Most  unquestionably,  those  who 
make  the  law  are  necessarily  required,  in  its  enactment,  to 
judge  and  determine,  from  the  nature  of  the  subject,  and  the 
facts  relating  to  it,  whether  it  could  properly  be  made  general, 
and  of  uniform  operation  throughout  the  State.''  Among  the 
many  cases  affirming  and  enforcing  the  doctrine  so  emphat- 
ically  declared  in  the  case  from  which  we  have  quoted  are 
these  :  (Xty  of  Evanaville  v.  State,  exrel.,  118  Ind.  426  (433) ; 
Wiley  V.  Gorporation  of  BluffUm,  111  Ind.  152;  Johnson  \. 
Board,  etc.,  107  Ind.  16  (22) ;  Kdly  v.  State,  ex  rd.,  92  Ind. 
236 ;  Stvitmnan  v.  StaU,  bl  Ind.  119 ;  Vickery  v.  State,  50  Ind. 
461 ;  Marks  v.  jPrusteea,  etc.,  37  Ind.  155 ;  State,  ex  rel.,  v. 
Tocher,  46  Ind.  356 ;  Clem  v.  StaU,  33  Ind.  418 ;  Longworth 
V,  Common  Council,  do.,  32  Ind.  322  ;  State  v.  Boone,  30  Ind. 
226 ;  State  v.  Hochett,  29  Ind.  302.  It  is  simply  and  absolutely 
impossible  to  escape  the  force  of  the  decision  in  Gentile  v. 
State,  supra,  for  the  question  was  there  made  and  there  de- 
cided. The  question  was  before  the  court  for  decision,  and 
judgment  was  given  upon  it.  This  has  been  affirmed  in 
many  cases  in  terms  as  strong  as  the  pen  can  frame.  In  the 
case  of  City  of  Evansville  v.  State,  ex  rd.,  supra,  the  question 
came  before  the  court  upon  an  act  relating  to  precisely  the 
same  subject  as  that  covered  by  the  act  now  before  us. 
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There  is  no  room  for  doubt  as  to  what  was  there  decided, 
Dor  is  it  possible  to  doubt  that  what  was  there  decided  is 
oontrolling  here.  What  was  there  said  upon  the  point,  and 
all  that  was  said,  is  this :  *^  To  the  objection  that  the  act  is 
in  violation  of  section  23,  article  4,  the  answer  must  be  that 
the  question  is  one  for  the  Legislature,  and  not  for  the 
courts/'  It  is  not  easy  to  conceive  how  there  could  be  a 
stronger  or  clearer  decision  that  the  whole  question  is  legis- 
lative than  that  in  the  case  from  which  we  have  quoted, 
but  other  cases  are  equally  strong  and  clear.  The  court  di- 
rectly applied  the  doctrine  of  Oentile  v.  State,  supra,  to  the 
amendment  of  a  town  charter  in  the  case  of  Wiley  v.  Cor- 
poration of  Bluffton,  «tipra,  and  in  Johnson  v.  Board,  ete., 
supra,  applied  that  doctrine  to  a  legalizing  act,  saying: 
^'And  hence  many  local  and  special  laws  have  been  upheld 
and  the  rulings  have  been,  that  where  the  case  does  not  fall 
within  the  cases  enumerated  in  section  22,  it  is  for  the  Ijeg- 
islature  to  determine  whether  or  not  a  general  law  can  be 
made  applicable,  and  that  the  legislative  judgment  upon  that 
question  will  not  be  reviewed  by  the  courts.^' 

In  Vickery  v.  Chase,  supra,  Buskibk,  J.,  delivering  the 
opinion  of  the  court,  said  :  "  Besides,  it  has  been  repeatedly 
held  by  this  court,  that  ^  the  Legislature  is  the  exclusive  judge, 
whether  a  law  on  any  subject  not  enumerated  in  section  22  of 
article  4  of  the  Constitution  can  be  made  general  and  ap- 
plicable to  the  whole  State.' "  He  also  said  that  the  doctrine 
^^  is  too  firmly  established  to  be  now  changed,  and  is  decisive 
of  the  case  in  judgment,  so  far  as  it  is  affected  by  section  23 
of  article  4.''  Earlier  cases  had,  however,  declared  the  ques- 
tion to  be  unalterably  settled.  It  can  not,  therefore,  be 
doubted  that  the  firmly  settled  rule,  as  fully  understood  and 
directly  enforced  by  a  long  and  unbroken  line  of  decisions, 
is  that  whether  an  act  relating  to  a  subject  not  embraced  in 
section  22  of  article  4  can  or  can  not  be  made  general  is 
exclusively  a  legislative  question.  But  other  courts  than 
ours  have  declared,  in  terms  not  less  decided  and  explicit 
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than  those  employed  by  our  own  court,  that  the  question 
must  be  determined  by  the  Legislature,  and  that  the  legis- 
lative decision  is  beyond  judicial* review.  Brown  v.  City  of 
Denver f  7  Col,  305 ;  Qarpenier  v.  Peoplcy  ex  rel.^  8  Col.  116  ; 
StcUe,  ex  rel.,  v.  OourUy  Court  of  Boone,  50  Mo.  317 ;  Statey 
ex  rd.y  V.  County  Court  of  New  Madrid^  51  Mo.  82 ;  HaU  v. 
Brayj  61  Mo.  288 ;  State^  ex  reL,  v.  Hitckocky  1  Kan.  178; 
Beach  V.  Leahy y  11  Kan.  23 ;  Davis  v.  OaineSy  48  Ark.  370. 

All  of  the  cases  referred  to  are  influential,  because  the 
decisions  were  made  upon  Constitutions  like  ours ;  some  of 
them  are  especially  so,  because  they  affirm,  as  our  own  court 
has  so  oflen  done,  that  the  decision  in  Gentile  v.  Statey  eupra^ 
authoritatively  adjudges  that  the  question  is  purely  and  ex- 
clusively a  legislative  one. 

The  Constitution  has  been  authoritatively  construed  by 
the  courts.  The  judicial  work  has  been  done,  and  the  ques- 
tion here  is  whether  we  shall  undo  that  work,  not  whether 
we  will  decline  to  give  the  constitutional  provision  a  con- 
struction. We  abide  by  the  rule  established  ;  we  adhere  to 
the  construction  so  long  held  to  be  correct ;  and,  in  doing  this, 
leave  no  duty  unperformed.  If  we  should  undo  the  work 
that  has  been  done,  and  depart  from  the  long  settled  doctrine, 
we  should,  indeed,  turn  from  the  line  of  duty,  and  take  the 
foundation  from  scores  of  curative  and  legalizing  acts,  as 
well  as  from  many  other  laws  that  have  long  passed  unchal- 
lenged. But  it  by  no  means  results  from  our  decision  here, 
nor  from  the  decisions  in  the  cases  we  follow,  that  special 
laws  may  be  enacted  upon  all  subjects  connected  with  towns 
or  cities. 

The  decisions  put  at  rest  the  question  whether  or  not  the 
Legislature  can  determine  whether  a  general  law,  upon  a 
subject  not  enumerated  in  section  22  of  article  4  can  or  can 
not  be  made  applicable,  by  affirming  that  it  is  exclusively  a 
legislative  question,  and  the  court  must  and  does  so  adjudge. 
If  the  question  is  legislative,  then  it  is  indisputably  true 
that  it  is  excluded  absolutely  and  entirely  from  the  domain 
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of  the  judiciary.  It  is  inconceivable  that  the  question  can 
be  dissected  into  fragments,  and  one  part  assigned  to  one  de- 
'^trnment  of  government  and  another  part  to  a  different  de- 
partment. Under  our  Bystem  of  governttient  the  departments 
ar^  distinct  and  independent ;  there  is  no  such  thing  as  a 
power  partly  judicial  and  partly  legislative.  Ghreenough  v. 
Cheenoughy  11  Pa.  St.  489  ;  State^  ex  reL^  v.  Noble,  118  Ind. 
350 ;  Wright  v.  Defrees,  8  Ind.  298  ;  StaJUy  ex  rd.,  v.  Denny y 
118  Ind.  882  (386) ;  StaJUy  ex  rel.^  v.  Denny,  118  Ind.  449 ; 
Hovey  v.  SUde,  ex  rel.,  127  Ind.  688. 

As  the  question  whether  a  general  law  can  be  made  appli- 
cable is  exclusively  legislative,  the  incidents  of  the  main 
questions  are  necessarily  and  entirely  legislative.  Where  the 
principal  subject  belongs,  there  the  incidents  belong.  Means, 
methods  and  the  like  belong  to  the  department  that  is  in- 
vested with  power  over  the  general  subject.  It  is  for  that 
department  to  make  choice  of  modes  and  means,  and,  as  the 
Supreme  Court  of  the  United  States  has  said,  '^  it  is  master 
of  its  own  discretion."  Legal  Tender  Cases,  12  Wall.  457 
(561) ;  Hancock  v.  Vaden,  121  Ind.  366 ;  State,  ex  rel.,  v. 
Haworth,  122  Ind.  462  (467). 

Where  the  Legislature  has  power  over  a  subject,  it  is  the 
sole  judge  of  the  means  that  are  necessary  and  proper  to  ac- 
complish the  object  it  seeks  to  attain.  Legal  Tender  Cases, 
110  U.  S.  421.  The  courts  can  not  assume  control  of  the 
general  subject  or  any  of  its  incidents.  As  Judge  Cooley 
says :  *^  The  momebt  a  court  ventures  to  substitute  its  own 
judgment  for  that  of  the  Legislature,  in  any  case  where  the 
Constitution  has  vested  the  Legislature  with  power  over  the 
subject,  that  moment  it  inters  upon  a  field  where  it  is  im- 
possible to  set  limits  to  its  authority,  and  where  its  discre- 
tion will  alone  measure  the  extent  of  its  interference.^' 
Cooley  Const.  Lim.  (4th  ed.)  129.  The  rule  is  that  where  a 
subject  lies  wholly  within  the  legislative  field,  into  that  field 
the  judiciary  can  not  enter.  It  must,  therefore,  be  true  that 
where  a  subject  is  committed  to  the  legislative  judgment,  the 
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Legislature  is  invested  with  pow^r  to  ^ieteiviine  the  mode  of 
enacting  statutes.  Whether  the  legislation  shall  be  by  orig- 
inal or  by  amendatory  statute  is  for  the  Legislature  to  de- 
cide. Wiley  V-  Corporation  of  Blufftoriy  supra  ;  Oity  of  JEv- 
ansmlle  v.  Summers,  108  Ind.  189 ;  Warren  v.  Oity  of  Evans^ 
ville,  106  Ind.  104  ;  Chamberlain  v.  City  of  Evaneville,  77  Ind. 
542 ;  Oity  of  EvansmUe  v.  Bayard,  39  Ind.  460 ;  Longworth 
V.  Common  Council^  etc.,  supra ;  Brown  v.  City  of  Denver, 
9wpra. 

It  is  doubtless  true  that  where  the  Constitution  requires 
the  enactment  of  a  general  law,  the  attempt  to  amend  a  gen- 
eral law  by  a  special  one  would  be  fruitless ;  but  where  the 
subject  is  one  which  does  not  require  a  general  law,  the  ques- 
tion as  to  what  form  the  legislation  shall  take  is  exclusively 
a  legislative  one.  Here  the  subject  is  not  one  requiring  a 
general  law,  and  hence  special  amendatory  laws  may  be  en- 
acted. 

Whether  the  system  of  classification  adopted  by  the  Leg- 
islature is  a  good  or  a  vicious  one  is  a  question  with  which 
the  courts  have  nothing  to  do,  inasmuch  as  the  entire  subject 
lies  within  the  legislative  dominion,  and  is  excluded  from 
that  of  the  judiciary.  If  the  subject  were  one  demanding  a 
classification,  a  discussion  of  that  adopted  in  this  instance 
would  be  proper ;  but,  as  the  subject  is  exclusively  legislative, 
it  is  not  for  the  courts  to  inquire  whether  the  Legislature  has 
acted  wisely  or  unwisely  in  selecting  a  standard  of  classifica- 
tion. Many  things  may  be  done  by  the  Legislature  that  the 
courts  can  neither  control  nor  rebuke.  Our  duty  is  done  and 
our  power  exhausted  when  we  adjudge  that  the  general  sub* 
ject,  with  its  incidents  and  appendages,  is  one  for  legislative 
consideration  and  decision.  If  the  Legislature  has  erred 
in  its  judgment,  its  error  must  be  corrected  and  rebuked  by 
the  electors  of  the  State,  not  by  the  courts. 

The  law-making  power  can  not  be  estopped.  Within  con- 
stitutional limits  it  is  sovereign.  Irrepealable  laws  can  not 
be  enacted.     Cooley  Const.  Lim.  146,  148,  343.     It  neces- 
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sarily  results  from  these  elementary  priDciples  that  the  Leg- 
islature,  having  tried  one  mode  of  legislation ,  is  not  precluded 
from  trying  another.  State^  ex  reL,  v.  Haworth,  supra.  The 
discussion  comes  back  at  last  to  the  question,  is  the  subject 
one  for  legislative  consideration  and  judgment?  for,  if  it  is, 
modes  and  means  must  be  selected  by  the  Legislature,  not 
by  the  judiciary. 

The  argument  that  the  title  of  the  act  of  1891  is  insuffi- 
cient is  fully  answered  by  the  adjudged  cases.  It  is  settled 
beyond  controversy  that  if  the  title  covers  a  general  subject, 
the  act  is  valid,  no  matter  how  minutely  it  may  go  into  de- 
tails germane  to  that  general  subject.  Shoemaker  v.  Smith, 
37  Ind.  122;  Bitters  v.  Board,  etc.,  81  Ind.  126;  Crawfords- 
viUe,  etc.,  T.  P.  Co.  v.  Fletcher,  104  Ind.  97 ;  Bamett  v.  Harsh- 
barger,  106  Ind.  410;  City  of  Indianapolis  v.  Huegele,  115 
Ind.  681. 

It  is  insisted  that  the  act  of  1891  is  so  uncertain  as  to  be  in- 
capable of  enforcement.  This  contention  rests  upon  the 
ground  that  it  can  tiot  be  ascertained  to  what  city  the  act 
will  apply.  This  position  is  untenable.  A  public  law  pro- 
vides for  the  enumeration  of  persons  between  the  ages  of  six 
and  twenty-one  years,  and  the  enumeration  is  for  a  great  pub- 
lic purpose,  affecting  high  public  interests.  Elliott's  Supp., 
section  1273;  sections  4441,  4460,  4472,  4476,  R.  S.  1881. 
These  are,  therefore,  official  acts  to  which  the  court  may  resort 
for  information.  State,  ex  rel.,  v.  Gramelspacher^  126  Ind.  398, 
and  authorities  cited  p.  403.  Those  acts  are  required  by  legis- 
lative enactment,  and  that  enactment  was,  we  know,  passed  in 
obedience  to  the  constitutional  provision  enjoining  upon  the 
Legislature  the  duty  of  encouraging  and  providing  for  a 
great  educational  system.  We  are  far  within  the  authorities 
in  holding,  as  we  do,  that  for  the  purpose  of  upholding  the 
statute,  and  giving  it  effect,  we  may  justly  declare  that  there 
is  here  no  such  uncertainty  as  requires  its  overthrow  and  the 
defeat  of  the  legislative  purpose. 

The  decision  in  State,  exreL,  v.  Blend,  121  Ind.  514,  fully 
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disposes  of  the  point  that  immunities  are  conferred  upon  a 
favored  class  of  citizens  to  the  exclusion  of  others,  by  de- 
daring,  as  it  does  that  such  provisiqps  may  be  eliminated 
without  impairing  the  validity  of  the  act  in  so  far  as  it  re- 
lates to  questions  such  as  those  presented  by  this  record. 

Judgment  affirmed. 

Filed  Dec.  17, 1891;  petition  for  a  rehearing  oYerruled  Feb.  20, 1892. 

Dissenting  Opinion. 

MgBbide,  J. — The  opinion  of  the  majority  of  the  court 
affirms  tl^e  validity  of  the  act  of  March  4th,  1891,  which 
purports  to  be  an  amendment  to  the  act  of  March  5th,  1883, 
Elliott's  Supp.,  section  705  et  seq,,  known  as  the  '' Metro- 
politan Police  ^'  law.  As  I  understand  the  opinion,  it  is  based 
mainly  upon  the  assumption  that  the  case  of  Oentile  v.  State^ 
29  Ind.  409,  together  with  a  long  line  of  cases  since  decided, 
purporting  to  follow  it,  establish  the  proposition  that  sec- 
tioa  23  of  article  4  of  the  Constitution  of  the  State,  which  is 
as  follows :  ^^  In  all  the  cases  enumerated  in  the  preceding  sec- 
tion, and  in  all  other  cases  where  a  general  law  can  be  made 
applicable,  all  laws  shall  be  general,  and  of  uniform  applica- 
tion throughout  the  State,'' — leaves  it  to  the  Legislature 
alone  to  determine  whether  a  law  on  any  given  subject,  not 
enumerated  in  section  22,  can  be  made  applicable  to  the  whole 
State,  and  that  the  determination  and  judgment  of  the  Legis- 
lature in  such  cases  is  conclusive,  and  not  subject  to  review  by 
the  courts.  This  premise  being  assumed,  the  court  declines  to 
entertain  or  consider  the  objection  that  the  act  in  question  is 
in  violation  of  the  provision  above  quoted  from  the  Consti- 
tution, holding  that  by  the  rule  of  stare  decisis  that  question 
is  put  at  rest. 

While  entertaining  the  most  profound  respect  for  the  learn- 
ing and  ability  of  my  associates,  I  find  myself  unable  to  con- 
cur in  the  conclusion  reached  bv  them.  I  have  not  consid- 
ered,  nor  have  we  any  right  to  consider,  any  question  as  to  the 
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wisdom  of  this  legislatioD;  or  the  motives  of  the  Legislature 
in  enacting  it.  We  are  bound  to  assume  that  they  all  acted 
from  pure  motives,  and  that  none  of  them  so  far  forgot  their 
duty,  as  argued  by  counsel,  that  they  sought  to  gain  a  par- 
tisan advantage  instead  of  to  advance  the  public  good.  We 
can  properly  consider  but  one  question — is  the  law  such  a 
law  as  the  legislature  has  the  power,  under  the  Constitution^ 
Uf  enact?  If  it  is,  all  questions  as  to  its  wisdom  or  its  pro- 
priety belonged  solely  to  the  Legislature.  Nor  can  we  legiti- 
mately consider  whether  or  not  the  framers  of  the  Constitu- 
tion acted  wisely  in  placing  the  power  of  construing  it  where 
they  did. 

We  can  only  inquire,  where  has  the  Constitution  placed 
the  power  of  construing  this  one  of  its  provisions  ?  If  in 
the  Legislature,  it  is  well,  and  they  alone  must  exercise  it. 
If  in  the  courts,  we  dare  not  shrank  from  discharging  the 
duty. 

The  Constitution  is  the  supreme  law,  enacted  by  the  peo- 
ple, and,  under  Federal  authority,  constitutes  the  only  limi- 
tation upon  legislative  power.  It  is  our  duty  to  support  and 
faithfully  to  construe  it. 

The  following  are  the  principal  grounds  upon  which  I  am 
compelled  to  dissent  from  the  principal  opinion. 

1st.  In  so  far  as  the  rule  which  it  is  assumed  has  been  de- 
clared in  Gentile  v.  Statey  supra,  is  concerned,  the  question 
was  not  necessarily  before  the  court  in  that  case.  In  my 
opinion,  all  that  was  there  said  upon  that  subject  was  obiter 
dictum, 

I  am  impelled  to  this  conclusion  because  the  court,  in  de- 
ciding that  case,  expressly  decided  that  the  law  then  under 
consideration  was  general,  and  not  special.  It  would  seem 
to  be  clear  that,  if  the  law  was  general,  it  presented  no  ques- 
tion as  to  the  power  of  the  Legislature  to  decide  upon  the 
necessity  for  a  special  law. 

2d.   No  case  has  ever  since  that  time  been  decided  by  this 
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coart  which  necessarily  involved  that  question^  or  necessarily 
required  the  court  to  decide  it. 

It  is  true  the  case  has  been  frequently  cited  and  quoted, 
and  in  many  cases  that  doctrine,  has  been  asserted  as  afford- 
ing one  of  the  grounds  upon  which  the  case  could  be  decided ; 
but  a  careful  examination  of  all  those  cases  will,  I  think, 
show  that  the  court  in  each  case  affirms  the  existence  of  other 
grounds  sufficient  to  lead  the  court  to  the  same  conclusion. 
Those  cases,  and,  indeed,  all  of  the  cases  decided  by  this 
court  since,  and  including,  the  case  of  Gentile  v.  StaUy  supra, 
involving  any  question  as  to  the  power  of  the  Legislature  in 
the  enactment  of  local  legislation,  may  be  grouped  as  fol- 
lows :  m 


Ist.  Those  where  this  court  has  held  that  the  law  assailed 
is  in  fact  general,  and  not  special.  Gentile  v.  State,  9upra; 
State  v.  Hochett,  29  Ind.  302 ;  State  v.  Boone,  30  Ind.  225 ; 
StxMsman  v.  State,  57  Ind.  119  ;  Hanlon  v.  Board,  eto.,  53 
Ind.  123  ;  Groeseh  v.  StaU,  42  Ind.  547 ;  City  of  Indianap- 
olia  V.  Huegele,  115  Ind.  581 ;  State,ex  rei,  v.  Reitz,  62  Ind. 
159 ;  City  of  Evansville  v.  State,  ex  rel,,  118  Ind.  426 ;  State, 
ex  rel,,  v.  Blend,  121  Ind.  514,  and  many  other  cases. 

2d.  Those  where  the  Constitution  expressly  authorizes 
special  legislation ;  as,  Longworih  v.  CUy  of  Evanaville,  32 
Ind.  322;  Wiley  v.  Corporation  of  Bluffton,  111  Ind.  152; 
Clem  v.  State,  33  Ind.  418;  Vickery  v.  Chase,  50  Ind.  461, 
and  other  similar  cases. 

3d.  Where  the  subject  of  the  legislation  is  so  obviously 
local  that  it  is  self-evident  that  the  law  enacted  must  of  ne- 
cessity be  local,  and  that  a  general  law  can  not  be  made  ap- 
plicable. Marks  V.  Trustees,  etc.,  37  Ind.  155 ;  Kelly  v.  State, 
ex  rel.,  92  Ind.  236;  Johnson  v.  Board,  etc.,  107  Ind.  16; 
Mount  V.  State,  ex  rel.,  90  Ind.  29,  and  many  other  cases 
similar  in  principle. 

In  this  class  would  fall  all  of  that  class  of  legislation 
known  as  **  curative  statutes."  Especially  those  legalizing 
the  incorporation  of  towns,  and  the  acts  of  their  boards  of 
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trustees,  where  their  validity  is  rendered  doubtful  by  some 
neglect  or  iuformality  on  the  part  of  some  officer  or  other 
person.  As  a  rule,  in  each  case  the  specific  act  of  negligence 
or  informality,  and  consequent  evil  to  be  remedied,  is  so 
plainly  local  as  to  bring  it  within  the  rule  stated  in  Marks 
V.  Trustees,  etc.,  supra.  In  that  case  Worden,  J.,  while  re- 
ferring to  the  Gentile  case,  expressly  refrained  from  follow- 
ing or  expressing  an  opinipn  upon  it,  placing  the  decision 
upon  the  ground  above  stated,  thus  recognizing  as  correct 
the  principle  that  where  the  subject  of  the  legislation  is 
purely  local  there  is  no  necessity  for  invoking  that  rule. 

If  the  foregoing  grouping  of  cases  is  correct  (about  which 
I  have  no  doubt),  and  it  should  now  be  decided  that  the  rule 
laid  down  in  TTiovMts  v.  Board,  etc.,  5  Ind.  4,  and  Maize  v. 
State,  4  Ind.  342,  was  the  correct  rule,  and  that  Oentile  v. 
State,  supra,  was  not  correctly  decided,  it  would  not  result  in 
overthrowing  a  single  adjudicated  case, — not  even  Oentile  v. 
State,  supra,  itself;  that  case  being,  as  the  court  there  holds, 
correctly  decided  on  other  grounds.  Indeed,  it  may  be  ques- 
tionable if  the  statement  in  that  case  has  in  this  State  ever 
been  adopted  under  such  circumstances  as  made  it  authority 
in  the  true  sense  of  that  term. 

In  the  original  case  it  was  certainly  obiter  dictum.  The 
maxim  of  stare  decisis  applies  only  to  points  arising  and  ac- 
tually decided  in  causes.  Sutherland  Stat.  Const.,  section 
320. 

A  dictum,  as  long  as  it  remains  a  mere  dictum,  does  not 
pass  into  precedent,  and  is  not  authority.  Wells  Res  Adju- 
dicata  and  Stare  Decisis,  section  583. 

It  is  undoubtedly  true  that  a  dictum,  if  it  be  adopted  and 
declared  as  the  law  in  a  case  where  the  question  is  properly 
involved,  and  before  the  court  for  adjudication,  becomes  au- 
thority. It  then  ceases  to  be  a  dictum.  But  the  mere  fact 
of  its  repetition  and  recognition,  in  cases  which  do  not  re- 
quire or  authorize  an  actual  adjudication  upon  the  principle 
involved,  can  not  change  its  character  or  make  it  authority. 
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As  long  as  it  remains  an  extra-judicial  utterance,  it  can  never 
raise  the  bar  of  stare  decisis. 

For  this  court  to  return  to  the  true  rule  and  disapprove 
the  error  of  the  Gentile  case,  while  it  would  involve  the  dis- 
approval of  a  similar  declaration  in  many  cases,  would  not, 
as  I  have  said,  involve  the  actual  overruling  of  any  case,  for 
the  reason  that  the  decisions  do  not  rest  upon  that  ground 
alone.  Nor  would  it  unsettle  a  title,  or  affect  the  validity 
of  any  other  act  of  the  Legislature. 

I  fully  appreciate  the  value  of  the  rule  of  stare  decisis.  -  It 
is  of  the  utmost  importance  that  there  be  permanence  and 
stability  in  the  rules  of  law,  and  that  principles  of  law  au- 
thoritatively announced  by  courts  of  last  resort,  and  long 
acquiesced  in,  should  not  be  lightly  set  aside.  When,  how- 
ever, it  becomes  apparent  that  there  has  been  error,  the  con-  , 
sequences  of  which  may  be  serious  and  harmful,  unless  the 
erroneous  rule  has  become  a  rule  of  property,  courts  seldom 
hesitate  to  retrace  their  steps  and  correct  the  wrong.  This 
is  especially  true  when  the  error  consists  in  a  misinterpreta- 
tion of  the  fundamental  law,  as  in  such  cases  there  is  no 
other  available  remedy.  The  Constitution  being  the  meas- 
ure by  which  alone  we  must  determine  the  validity  of  laws, 
if  we  err  in  interpreting  the  Constitution,  the  error,  while 
persisted  in,  can  have  no  remedy  short  of  a  change  in  the 
Constitution  itself  by  the  people.  Therefore,  this  court,  in 
the  case  of  Robinson  v.  Schenck,  102  Ind.  307  (320),  speaking 
by  Elliott,  J.,  said  :  "  The  rule  of  statue  decisis  has  been  held 
not  to  apply  with  its  usual  force  and  vigor  to  decisions  upon 
constitutional  questions.  In  a  case  not  unlike  the  present  it 
was  decided  that  '  the  rule  of  stare  decisis  applies  when  a  de-  f 

cision  has  been  recognized  as  a  law  of  property,  and  conflict- 
ing demands  have  been  adjusted,  and  contracts  made  with 
reference  to  and  on  faith  of  it ;  but  not  to  questions  involving 
the  construction  and  interpretation  of  the  organic  law,  the 
structure  of  the  government,  and  the  limitations  upon  the  leg-- 
Vol.  130.— 29 
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islative  and  executive  power/  Willis  v.  Owen^  43  Tex.  41. 
Another  court  announces  a  similar  conclusion,  and  assigns 
this  among  the  reasons  for  its  conclusion  :  ^^  That  upon  a 
constitutional  question  as  to  which  we  have  no  doubt,  we 
can  not  follow  a  former  decision  against  our  present  convic* 
tion,  for  the  reason  that  to  do  so  would  violate  our  oath  to 
support  the  Constitution/'  Knedand  v.  Gity  of  Miltoaukee, 
15  Wis.  454  (520). 

It  is  true  that  the  rule  of  the  Gentile  case  has  been  recog- 
nized by  the  courts  of  some  of  the  other  States,  while  it  has 
been  repudiated  by  some. 

The  apparent  recognition  in  some  of  the  States,  however, 
is  due  to  the  fact  that  in  some  of  the  State  constitutions  are 
provisions  expressly  submitting  the  question  of  the  applica- 
bility of  general  laws  to  the  judgment  of  the  Legislature. 
Of  course  where  that  is  done  there  is  no  room  for  contro- 
versy. 

It  is  also  significant  to  note  in  this  connection  the  con- 
stant and  persistent  recurrence  of  this  question,  and  its  sug- 
gestion to  and  by  this  court,  during  all  the  years^  from  the 
decision  of  Gentile  v.  State,  supra^  down  to  the  present,  to- 
gether with  the  care  taken  by  the  Legislature,  in  framing 
laws  where  a  question  of  this  character  might  arise,  to  give 
them  at  least  the  form  of  general  laws.  It  indicates  a  gen- 
eral feeling  in  the  bar,  the  courts,  and  the  Legislature  itself 
that  the  question  was  not  foreclosed  by  adjudication.  If  the 
law  was  indeed  adjudicated  and  settled  as  now  claimed,  and 
if  the  adjudication  was  so  sweeping  and  conclusive,  all  ques- 
tions as  to  special  legislation  on  subjects  not  enumerated  in 
section  22,  article  4,  of  the  Constitution  are  mere  questions 
of  legislative  expediency,  to  be  determined  by  the  exercise  of 
legislative  discretion  alone,  and  there  has  not  been  since  the 
Gentile  case  was  decided,  in  1868,  even  a  possibility  of  find- 
ing room  for  judicial  interpretation  or  construction  relating 
to  the  exercise  of  that  legislative  discretion. 

3d.  Sections  22  and  23  of  article  4  of  the  Constitutioa 
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were  enacted  by  the  people  as  restrictions  upon  the  power 
of  the  Legislature. 

A  constitutional  restriction  upon  legislative  action  is  ut* 
terly  without  vitality  or  binding  fbrce^  unless  the  Constitu- 
tion clothes  some  branch  of  the  State  government  with  the 
power  to  enforce  it. 

That  power  is,  by  both  Federal  and  State  constitutions, 
lodged  in  the  courts.  They  alone  can  make  the  altimate  de- 
cision as  to  the  constitutionality  of  all  legislative  acts, 
whenever  those  acts  become  the  subject  of  judicial  contro- 
versy. 

The  force  of  the  foregoing  propositions  can  only  be  es- 
caped by  denying  that  section  23  is  a  restriction  upon  legis- 
lative action.  If  it  is  not,  it  is  mere  surplusage  and  should 
be  stricken  from  the  Constitution.  The  Constitution  con- 
fers no  power  of  any  character  upon  the  Legislature.  So 
far  ad  that  body  is  concerned,  the  ordy  effect  of  the  Constitu- 
tion is  to  limit,  and  not  to  confer  or  extend  power. 

The  debates  in  the  constitutional  convention  show  that 
much  time  was  there  spent  in  discussing  the  evil  of  special 
legislation,  and  that  sections  22  and  23  were  inserted  to 
remedy  that  evil. 

In  Maize  y.  State^  4  Ind.  342,  decided  at  the  November 
term,  1853,  this  court  said  of  these  sections :  '*  These  pro- 
visions are  all  in  the  nature  of  restrictions  on  the  legisla- 
tive authority.  *  *  *  The  evil  to  be  remedied  by  sec- 
tions 22  and  23,  above  quoted,  was  the  local  and  special 
legislation  so  prevalent  under  the  old  system.  It  had  grown 
into  such  magnitude  that  counties,  townships,  and  even  school 
and  road  districts,  had  special  laws  for  the  management  of 
their  local  affairs.  *  *  *  To  remedy  these  evils — to  restore 
the  State  from  being  a  coterie  of  small  independencies,  with 
a  body  of  local  laws,  like  so  many  counties  palatine,  to  what 
she  should  be,  and  was  intended  to  be,  a  unity,  governed 
throughout  her  borders  on  all  subjects  of  common  interest, 
by  the  same  laws,  general  and  uniform  in  their  operation — 
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the  restrictions  in  sections  22  and  23  were  embodied  in  the 
Constitution/' 

In  Thomas  v.  Board,  etc,  5  Ind.  4,  decided  ^t  the  May 
term,  1854,  the  court  said  :  '^  It  is,  however,  insisted  that 
the  Legislature  have  decided  a  general  law  to  be  inapplica- 
ble to  the  case  under  consideration ;  that  from  this  decision 
there  is  no  appeal ;  and  that,  therefore,  it  is  not  competent  for 
this  court  to  decide  upon  the  validity  of  the  law  in  question. 
If  that  position  be  correct,  the  23d  section  has  no  vitality ; 
nor  is  there  any  reason  why  it  should  have  a  place  in  the 
Constitution.  It  would  impose  no  restriction  upon  the  action 
of  the  Legislature,  nor  confer  any  power  which  that  body 
would  not  possess  in  the  absence  of  such  a  provision.  If 
that  section  permits  the  Legislature  to  enact  a  special  or 
local  law  ad  libitum^  in  any  case  not  enumerated,  the  princi- 
ple involved  would  deprive  this  court  of  all  authority  to  call 
in  question  the  correctness  of  a  legislative  construction  of  its 
own  powers  under  the  Constitution.  We  are  not  prepared 
to  sanction  this  doctrine.  The  maxim  ^that  parliament  is 
omnipotent'  has  no  place  in  American  jurisprudence. 

"  Whether  the  Legislature  have,,  in  the  case  at  bar,  acted 
within  the  scope  of  their  authority,  is,  in  our  opinion,  a 
proper  subject  of  judicial  inquiry." 

These  two  cases  were  decided  so  soon  afler  the  adoption 
of  the  new  Constitution  that  they  may  be  regarded  as  prac- 
tically contemporaneous  with  its  adoption.  One  of  the  judges 
composing  the  court  at  that  time,  and  concurring  in  the  opin- 
ion in  Thomas  v.  Board,  etc.,  supra  (the  late  Governor 
Hovey),  was  also  a  member  of  the  convention  which  framed 
the  Constitution.  The  interpretation  thus  given  to  these 
provisions  of  the  Constitution  stood,  apparently  acquiesced 
in  and  unchallenged,  for  fifteen  years,  until  it  was  questioned 
and,  it  is  claimed,  overruled  by  Gentile  v.  State,  supra, 

A  writer  on  this  subject  says :  "A  construction  of  a  Con- 
stitution, if  nearly  contemporaneous  with  its  adoption,  and 
followed  and  acquiesced  in  for  a  long  period  of  years  after- 
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wards,  is  never  to  be  lightly  disregarded,  and  is  often  con- 
clusive.^' Sutherland  Statutory  Construction,  section  307. 
Many  eminent  authorities  are  cited  in  support  of  the  text. 
'  In  Gentile  v.  StatCy  supra,  the  court  declares  that  section 
23  is  a  restriction  upon  legislative  power,  and  '^  was  intended 
to  prohibit  the  passage '^  of  local  laws,  where  a  general  law 
could  be  made  applicable,  but  holds  that  the  actual  restric- 
tion and  prohibition  is  to  be  found  in  the  consciences  of  the 
individual  legislators.  The  so-called  restriction  thus  becomes 
a  mere  admonition.  The  evident  object'  sought  to  be  at- 
tained by  the  adoption  of  this  provision  of  the  Constitution 
was  to  preventy  or,  as  the  court  says  in  that  case,  to  prohibit^ 
local  and  special  legislation— ^not  simply  to  advise  against  it. 

The  language  is  mandatory  :  '^  Where  a  general  law  can 
be  made  applicable,  all  laws  BhaU  be  general,  and  of  uniform 
operation  throughout  the  State.''  To  say  that  the  Legislature 
is  the  sole  judge,  whether  in  a  given  case  a  general  statute  can 
be  made  applicable,  makes  it  merely  monitory,  and  not  man- 
datory. Such  a  rule  is  a  clear  and  wide  departure  from  the 
general  rule  that  the  courts  are  the  sole  final  tribunals  au- 
thorized under  our  system  of  government  to  pass  upon  the 
constitutionality  of  laws.  It  can  only  be  sustained,  as  I  have 
heretofore  said,  by  denying  the  restrictive  character  of  sec- 
tion 23.  There  is  no  escape  from  the  conclusion  that  if  that 
section  is  to  operate  as  an  actual  restriction,  the  courts  must 
ultimately  apply  it. 

Judge  Story  says :  "  The  power  to  construe  the  Constitu- 
tion is  a  judicial  power."  1  Story  Constitution,  section  376. 
'^The  universal  sense  of  America  has  decided  that  in  the 
last  resort,  the  judiciary  must  decide  upon  the  constitution- 
ality of  the  acts  and  laws  of  the  general  and  State  govern- 
ments, so  far  as  they  are  capable  of  being  made  the  subject 
of  judicial  controversy."  2  Story  Const.,  section  1576.  See, 
also,  to  the  same,  effect,  1  Kent  Cora.,  420-426. 

Chief  Justice  Marshall  says  :  ^'The  judicial  power  of 
every  well  constituted  government  must  be  co-extensive  with 
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the  legislative,  and  must  be  capable  of  deciding  ei?eryjWt- 
cial  qiLestion  which  grows  otU  of  the  Constitution  and  laws.  If 
any  proposition  may  be  considered  as  a  political  axiom,  this, 
we  think,  may  be  so  considered/'  Cohens  v.  Virffiniay  6 
Wheaton,  264.  See,  also,  Bank  of  Hamilton  v.  Dudley,  2 
Peters,  492,  where  he  says :  "  The  judicial  department  of 
every  government  is  the  rightful  expositor  of  its  lawa;  and 
emphatically  of  its  supreme  law/' 

Of  this  power  of  the  courts  Judge  Cooley  says :  "  The 
right  and  the  power  of  the  courts  to  do  this  are  so  plain,  and 
the  duty  is  so  generally — we  may  almost  say  univei*sally — 
conceded,  that  we  should  not  be  justified  in  wearying  the  pa- 
tience of  the  reader  in  quoting  from  the  very  numerous  au- 
thorities upon  the  subject.''  C-ooley  Constitutional  Limita- 
tions (3d  ed.),  46. 

The  Supreme  Court  of  Pennsylvania,  per  Gibson,  C.  J., 
says :  *^  It  is  idle  to  say  the  authority  of  each  branch  is  de- 
fined and  limited  in  the  Constitution,  if  there  be  not  an  in- 
dependent power  able  and  willing  to  enforce  the  limitations. 
Experience  proves  that  it  is  thoughtlessly  but  habitually 
violated ;  and  the  sacrifice  of  individual  right  is  too  re- 
motely connected  with  the  objects  and  contests  of  the  masses 
to  attract  their  attention.  Prom  its  every  position,  it  is  ap- 
parent that  the  conservative  power  is  lodged  with  the  judi- 
ciary, which,  in  the  exercise  of  its  undoubted  right,  is  bound 
to  meet  every  emergency."  De  Chastellux  v.  Fairchild,  15 
Pa.  St.  18. 

Daniel  Webster  says :  "  The  Constitution  being  the  su- 
preme law,  it  follows,  of  course,  that  every  act  of  the  Leg- 
islature, contrary  to  that  law,  must  be  void.  But  who  shall 
decide  this  question?  Shall  the  Legislature  itself  decide  it? 
If  so,  then  the  Consitution  ceases  to  be  a  legal,  and  becomes 
only  a  moral  restraint  on  the  Legislature.  If  they,  and 
they  only,  are  to  judge  whether  their  acts  be  conformable  to 
the  Constitution,  then  the  Constitution  is  admonitory  or  ad- 
visory only ;  not  legally  binding ;  because,  if  the  construction 
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of  it  rest  wholly  with  them,  their  discretion,  in  particular 
cases,  may  be  in  favor  of  very  erroneous  and  dangerous  con- 
structions. Hence  the  courts  of  law,  necessarily,  when  the 
oase  arises,  must  decide  upon  the  validity  of  the  particular 
acts.  *  *  Mlthout  this  cheeky  no  certain  limitation  could  exist 
on  the  exercise  of  legislative  power.'*  The  Independence  of 
the  Judiciary,  Webster's » Works,  vol.  3,  p.  30. 

In  view  of  the  contention  in  this  case,  the  language  of 
Mr.  Webster  is  especially  significant  and  forceful.  Quota* 
tions  of  similar  tenor  from  equally  eminent  authority  might 
be  greatly  extended. 

I  confess  that  I  do  possess  profound  respect  for  the  sages 
of  the  law  above  quoted,  whose  eminence  as  jurists  and 
whose  grasp  of  the  principles  of  statesmanship  Were  leading 
factors  in  laying  and  cementing  the  foundations  of  our  na- 
tional stability.  When  I  find  them  asserting  the  power  and 
duty  of  the  courts,  not  only  to  construe,  but  to  apply  and 
enforce  all  constitutional  restrictions  and  limitations  upon 
legislative  power,  and  find  as  the  solitary  dissent  from  that 
doctrine  the  rule  here  asserted,  I  am  constrained  to  follow 
their  lead.  They  declare  that  the  courts  alone  must  apply 
the  measure  of  the  Consjtitution  to  all  laws.  They  assert  the 
necessity  for  an  independent  power,  able  and  willing  to  en- 
force the  limitations  upon  legislative  power,  and  that  with- 
out such  check  no  such  limitation  can  exist.  They  tell  us 
that  that  power  exists  in  the  courts  alone.  Section  23  does 
impose  a  limitation  or  restriction  upon  that  power,  and  lam 
compelled  to  choose  between  their  opinion  that  the  courts 
must  enforce  the  limitation,  and  the  opinion  which  we  are 
here  asked  to  reaflBrra,  that  the  Constitution  has  provided 
no  tribunal  for  its  enforcement  but  the  consciences  of  the 
individual  legislators.  On  my  conscience  I  must  follow  the 
former. 

4th.  The  invalidity  of  the  law  in  question,  as  an  act  of 
special  legislation  (if  it  is  special),  is,  however,  easily  deter- 
minable upon  other  grounds,  entirely  consistent  with  Gen^ 
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tUe  V.  State,  gupra,  and  requiring  no  disapproval  of  the  rule 
we  have  been  considering. 

That  rule  is,  that  the  Legislature  is  the  sole  judge  of  the 
necessity  for  a  special  law  in  any  given  case.  Hence^  its  en- 
actment of  a  special  law  is  a  legislative  declaration  that  a 
general  law  can  not  in  that  case  be  made  applicable,  and 
such  declaration  is  final  and  conclusive.  The  act  here  in 
question  purports  to  be  a  genercUy  and  not  a  special  law.  It 
is  evident  that  the  Legislature  purposely  gave  it  that  form. 
If  the  enactment  of  a  local  law  is  a  conclusive  legislative 
determination  that  a  local  law  is  necessary,  the  enactment  of 
that  which  purports  to  be  a  general  law  is  equally  conclusive 
as. a  legislative  declaration  that  a  general  law  can  be  made 
applicable,  and  that  a  special  law  is  not  necessary.  The 
question  does  not  rest  here,  however. 

An  author  who  assumes  the  existence  of  the  rule  laid 
down  in  Gentile  v.  StcUe,  auprUy  and  gives  it  as  being  settled 
by  authority,  lays  down  the  following  additional  rule :  ^'  If 
a  general  law  exists  which  is  applicable  to  a  subject,  the 
question  whether  such  a  law  can  be  made  applicable  is  re- 
solved. The  Legislature  has  by  the  enactment  of  a  general 
law  practically  decided  the  question.  Hence  if,  while  such  a 
general  law  is  in  force,  a  special  or  local  law  is  passed  aCTect- 
iug  the  same  subject  and  modifying  the  general  law,  the 
question  of  its  validity  is  judicial;  it  will  be  held  invalid 
in  the  case  supposed,  for  an  applicable  general  law  being  in 
existence,  it  is  no  longer  a  question  whether  such  a  law  can 
be  made  applicable;  therefore  the  special  or  local  law  is 
prohibited.''     Sutherland  Stat.  Con.,  section  118. 

The  cases  cited  by  the  author  fully  sustain  the  text.  It  is 
also  sustained  by  Robinson  v.  Perry,  17  Kan.  248;  Darling 
V.  Rodgers,  7  Kan.  592;   Gray  v.  Crockett,  30  Kan.  138. 

I  believe  no  case  exists  conflicting  with  this  principle,  nor 
does  it  conflict  with  anv  established  rule  of  law. 

The  act  of  the  Legislature  here  in  question  was  enacted  as 
an  amendment  to  the  "  metropolitan  police  "  law  of  1883. 


NOVEMBER  TERM,  1891.  467 

The  Stafte,  esc  reL  CHj  of  Terre  Haute,  v.  Kolsem  et  oL 

While  this  court  has  firmly  maintained  the  right  of  local 
self-government  in  manicipal  corporations^  it  has  recognized 
as  an  exception  to  the  exercise  of  that  right  the  power  of 
the  State  to  prescribe  and  control  the  manner  of  selecting 
the  constabulary,  including  the  police  force  of  a  city. 

The  act  of  1883  was  enacted  in  the  legitimate  exercise  of 
that  power.  While  it  only  applies  to  certain  cities  in  the 
State,  those  cities  being  classified  according  to  population, 
the  classification  adopted  has,  as  will  presently  appear,  been 
recognized  as  legitimate,  as  applied  to  suqh  a  law,  and  the 
law  itself  is  general,  and  not  special  or  local.  Its  validity 
has  been  several  times  recognized  by  this  court.  Oity  of  In- 
dianapolis V.  HuegdCy  supra;  StaiCy  exrel.,  v.  Blend,  supra; 
State,  ex  rel.,  v.  Denny,  118  Ind.  382;  Oity  of  Evansville  v. 
State,  ex  rel,  118  Ind.  426. 

Therefore,  by  legislative  declaration,  and  by  judicial  recog- 
nition, it  is,  and  was,  when  the  act  now  in  controversy  was 
adopted,  conclusively  settled  that  a  general  law  could  be 
made  applicable  to  the  subject  of  this  particular  legislation, 
the  act  in  question  being  a  mere  amendment  to  a  general 
law,  then  in  operation,  and  which  had  been  in  successful 
operation  for  years.  There  was  no  room  for  any  legislative 
adjudication  as  to  the  applicability  or  non-applicability  of  a 
general  law. 

The  question  remains,  in  either  case,  is  the  law  now  under 
consideration  general,  or  is  it  special  and  local  in  its  char- 
acter? 

'  The  several  subdivisions  of  the  State,  and  its  municipal- 
ities, may  be  classified,  and  laws  enacted  which  will  afiect 
differently  the  several  classes,  and  thus  be  in  a  sense  local, 
and  yet  such  laws  are  general  within  the  meaning  of  the 
Constitution. 

Thus,  in  Pennsylvania,  where  the  Constitution  prohibited 
speoia]  legislation  for  regulating  tlie  affairsof  counties,  cities, 
etc.,  the  Supreme  Court  of  that  State  in  McCarthy  v.  Com- 
monweaUh,  ex  rel,  110  Pa.  St.  243  (246),  says :  *'  It  is  admitted 
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that  classification,  even  when  not  specially  recognized  by  na- 
ture, custom,  the  laws  of  trade,  or  the  constitution,  must  in 
certain  cases,  be  adopted  ex  necessitate,  *  *  General  legisla- 
tion for  all  the  cities  of  the  Commonwealth  as  a  single 
class,  having  been  regarded  as  impossible,  the  Legislature 
first  divided  these  municipalities  into  several  distinct  classes, 
and  then  provided  laws  and  regulations  adapted  to  each 
class.  This,  as  we  have  seen,  was  recognized  as  legitimate 
and  proper/' 

In  Nichols  v.  Walter,  37  Minn.  264,  it  is  said  :  "  It 
must  be  conceded  that  where  a  general  law,  uniform  in  its 
operation,  is  required,  the  law  is  none  the  less  general  and 
uniform  because  it  divides  the  subjects  of  its  operation  into 
classes,  and  applies  different  rules  to  the  different  classes. 
For  the  purpose  of  efficient  and  beneficial  legislation  it  is 
often  necessary  to  do  so."  See,  also,  Hanlon  v.  Boards  etc., 
supra. 

As  we  have  elsewhere  said,  in  recognition  of  this  princi- 
ple, this  court  has  sustained,  as  general,  laws  classifying 
counties  according  to  population  for  the  grading  of  salaries  of 
certain  county  officers,  and  the  metropolitan  police  law  itself 
similarly  classifies  cities.  That  a  law  classifying  the  objects 
of  legislation  may,  indeed,  be  general,  but  not  within  the 
inhibition  of  sections  22  and  23  of  article  4,  it  is  not  enough 
that  the  classification  be  made  merely  in  accordance  with 
certain  features  common  to  all,  but  the  classification  must 
bear  some  definite  relation  to  the  purpose  sought  to  be  ac- 
complished by  the  legislation. 

A  mere  arbitrary  classification,  based  on  features  which,  al- 
though common  to  all,  bear  no  relation  to  the  subject-matter 
of  the  legislation,  will  not  suffice. 

This  question  has  probably  received  more  thorough  con- 
sideration from  the  Supreme  Court  of  New  Jersey  than  from 
the  court  of  any  other  State.  In  Warner  v.  Hoaglandj 
51  N.  J.  L.  62  (68),  it  is  said,  quoting  approvingly  from  an 
earlier  decision  bv  the  same  court :     "A   law  is  to  be  re- 
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garded  as  general  when  its  provisions  apply  to  all  objects  of 
legislation,  distinguished  alike  by  qualities  and  attributes 
which  necessitate  the  legislation  or  to  which  the  enactment 
has  manifest  relation.  Such  law  must  embrace  all  and  ex- 
clude none  whose  condition  and  wants  render  such  legisla- 
tion equally  necessary  or  appropriate  to  them  as  a  class.^' 

In  the  case  of  State,  ex  rel,,  v.  Hammer^  42  N.  J.  L.  435, 
it  was  urged  upon  the  court  '"that  a  certain  law  did  not  con- 
travene a  constitutional  provision  prohibiting  the  enactment 
of  local  or  special  laws  to  regulate  the  internal  affairs  of 
towns  and  counties,  because  it  was  general  in  its  terms,  and 
embraced  *'  all  of  a  group  of  objects  having  characteristics 
sufficiently  marked,  and  distinct  to  make  them  a  class  by 
themselves." 

In  a  well-considered  opinion  the  court  held  the  law  in- 
valid, as  in  fact  special.  The  court  says,  page  440  :  "  Plainly, 
a  law  may  be  general  in  its  provisions,  and  may  apply  to  the 
whole  of  a  group  of  objects,  having  characteristics  suffi- 
ciently marked  and  important  to  make  them  a  class  by  them- 
selves, and  yet  such  law  may  be  in  contravention  of  this 
constitutional  prohibition.  Thus,  a  law  enacting  th«at  in 
every  city  in  the  State  in  which  there  are  ten  churches,  there 
should  be  three  commissioners  of  the  water  department, 
with  certain  prescribed  duties,  would  present  a  specimen  of 
such  a  law,  for  it  would  sufficiently  designate  a  class  of 
cities,  and  would  embrace  the  whole  of  such  class,  and  yet 
it  does  not  seem  to  me  that  it  could  be  sustained  by  the  courts. 
If  it  could  be  so  sanctioned,  then  the  constitutional  restric- 
tion would  be  of  no  avail,  as  there  are  few  objects  that  can 
not  be  arbitrarily  associated,  if  all  that  is  requisite  for  the 
purpose  of  legislation  is  to  designate  them  by  some  quality, 
no  matter  what  that  may  be,  which  will  so  distinguish  them 
as  to  mark  them  as  a  distinct  class.  But  the  true  principle 
requires  something  more  than  a  mere  designation  by  such 
characteristics  as  will  serve  to  classify,  for  the  characteristics 
which  thus  serve  as  the  basis  of  classification   must  be  of 
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such  a  nature  as  to  mark  the  objects  so  designated  as  pecul- 
iarly requiring  exclusive  legislation.  There  must  be  substan- 
tial distinction,  having  a  reference  to  the  subject-matter  of 
the  proposed  legislation,  between  the  objects  or  places  em- 
braced in  such  legislation  and  the  objects  or  places  excluded. 
The  marks  of  distinction  on  which  the  classification  is 
founded  must  be  such,  in  the  nature  of  things,  as  will,  in 
some  reasonable  degree,'  at  least,  account  for  or  justify  the 
restriction  of  the  legislation/' 

The  Supreme  Court  of  Minnesota,  in  Allen  v.  Pioneer- 
Press  Oo.y  40  Minn.  117-120,  says  :  "  Laws  public  in  their 
objects  may  be  confined  to  a  particular  class  of  persons,  if| 
they  be  general  in  their  application  to  the  class  to  which 
th^ey  apply,  provided  the  distinction  is  not  arbitrary,  but 
rests  upon  some  reason  of  public  policy  growing  out  of  the 
condition  or  business  of  such  class.'' 

In  MoOarthy  v.  Commonwealth,  supra,  the  Supreme  Couirt 
of  Pennsylvania,  speaking  of  arbitrary  or  illusory  classifi- 
cation, says:  "  If,  indeed,  such  legislation  were  to  be  recog- 
nized as  legitimate,  vain  would  be  the  constitutional  prohibi- 
tion of  local  or  special  laws.  But  little  ingenuity  in  the  way  of 
so-called  classification  would  be  necessary  in  order  to  isolate 
every  single  county,  borough,  ward,  township  and  school 
district  in  the  State  and  provide  for  each  its  own  local  code." 

See,  also,  Randolph  v.  Wood,  49  N.  J.  L.  85;  Paul 
V.  Judge,  etc,  50  N.  J.  L.  585 ;  State  Board,  etc.,  v.  Cen- 
tral R.  R.  Co.,  48  N.  J.  L.  146  (278) ;  Sutherland  Statutory 
Construction,  sections  127,  128,  129  and  cases  cited  ;  Zeigler 
V.  Gaddis,  44  N.  J.  L.  363;  Bone  v.  State,  86  Ga.  108; 
Mortiand  v.  State,  ex  rel.,  52  N.  J.  L.  521  ;  State  v.  Board^ 
etc.,  52  N.  J.  L.  302. 

In  State,  ex  rel.,  v.  Boyd,  19  Nev.  43,  the  court  in  consider- 
ing a  similar  question,  says :  "  In  order  to  observe  the  uni- 
formity required  by  the  Constitution,  classification,  if  made, 
must  be  based  upon  reasonable  and  actual  differences;  the 
legislation  must  be  appropriate  to  the  classification,  and  em* 
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brace  all  within  the  class."  See,  also,  Turner  v.  Fish,  19 
Nev.  295 ;  State,  ex  reL,  v.  Hermann,  75  Mo.  340 ;  Cam^ 
monweaUh  ex  reL,  v.  Pattern,  88  Pa.  St.  258.  la  the  case  last 
cited  the  court  asserts  that  there  can  be  no  proper  classifica- 
tion of  cities  or  counties  except  by  population.  Staie,  ex  rel,, 
V.  miet,  47  Ohio  St.  90. 

So  far  as  classification  has  heretofore  been  resorted  to  in 
the  legislation  of  this  State,  it  has  been  strictly  within  the 
limits  recognized  as  legitimate  in  the  cases  above  cited,  and  it 
has  met  with  judicial  approval.  It  is  not  difficult  to  under- 
stand how  increase  of  population  in  a  county  leads  to  in- 
crease in  the  duties  imposed  upon  its  officers,  adds  to  th^ir 
responsibilities  and  labor,  and  demands  a  higher  grade  of 
talent  to  meet  the  added  duties.  Hence,  good  and  sufficient 
reasons  for  grading  salaries  of  officers  in  accordance  with 
population.  So,  also,  it  is  easy  to  trace  a  definite  connection 
between  increasing  urban  population  and  increase  of  crime. 
We  are  authorized  to  take  judicial  notice  of  the  fact  that  as 
the  population  of  the  city  increases,  whether  the  ratio  of  in- 
crease in  the  criminal  element  exceeds  that  of  the  non-crim- 
inal or  not,  the  confederation  of  criminals  thus  brought 
about  makes  them  relatively  more  powerful  and  dangerous, 
and  more  difficult  of  control.  Hence  the  need  of  increased 
police  protection,  and  the  especial  need  of  placing  the  con- 
trol of  the  police  force  beyond  the  danger  of  intimidation, 
corruption,  or  control  by  that  element. 

But  what  possible  connection  can  exist  between  school 
children  or  those  of  '^school  age  "  and  crime?  Except  so 
far  as  an  increase  in  the  number  of  school  children  may  serve 
to  indicate  in  some  degree  an  increase  of  population,  can  it 
be  said  that  such  increase  affords  any  index  to  the  growth  of 
the  criminal  class?  Manifestlv  not.  As  an  indication  of 
the  growth  of  population,  even,  it  is  illusory,  for  the  rea- 
son that  it  does  not  necessarily  indicate  the  number  of  resi- 
dent school  children.  They  are  not  enumerated  according 
to   residence.     Parents  residing  in    one  school  corporation 
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may,  on  request,  be  transferred  for  school  purposes  to  an- 
other and  enumerated  there,  regardless  of  their  residence. 
R.  S.  1881,  sections  4472-4475.  This  may,  and  frequently^ 
does,  result  in  giving  to  a  given  school  corporation  an  enu- 
meration greatly  in  excess  of  or  greatly  below  the  number 
actually  resident  therein.  In  the  same  way  and  for  the  same 
reason  a  classification  on  any  such  basis  lacks  the  perma- 
nency of  a  classification  based  on  the  population  as  shown 
by  the  decennial  census,  as  the  enumeration  is  made  each 
year.  In  my  judgment  a  clasMfication  of  cities  according  to 
the  enumeration  of  school  children  therein  for  the  purpose 
of  determining  the  necessity  of  subjecting  the  police  force 
of  such  cities  to  control  by  the  State  is  arbitrary,  illusive, 
and  not  warranted  by  the  Constitution.  Such  a  classifica- 
tion bears  no  more  relation  to  the  avowed  object  of  the  leg- 
islation, and  no  more  serves  to  account  for  or  justify  it,  than 
would  a  classification  based  on  the  number  of  churches  in 
the  city,  or  th^  number  of  iron  pumps  or  street  lamps.  We 
have  a  law  requiring  a  quadrennial  enumeration  of  the  sur- 
viving soldiers  and  sailors  of  the  State,  and  placing  the  re- 
port on  file  with  the  Adjutant  General;  also,  laws  requir- 
ing the  report  and  registry  of  marriages,  births  and  deaths ; 
also,  laws  requiring  an  annual  enumeration  and  registry  of 
the  dogs  of  the  State ;  and  a  classification  based  on  any  of 
these  could  be  sustained  with  quite  as  good  reason.  The 
opinion,  as  I  understand  it,  also  holds  that  we  may  take  ju- 
dicial notice  of  the  enumeration  of  school  children  and  their 
number  in  the  different  localities  of  the  State.  If  the  court 
is  right  in  this  we  must  judicially  know  that  the  law,  in- 
stead of  applying  to  a  class  of  cities  throughout  the  State, 
distinguished  by  certain  characteristics  bearing  relation  to, 
or  requiring  such  legislation,  in  fact  applies  to  but  one  city 
in  which,  so  far  as  we  know,  or  so  far  as  the  legislative  dec- 
laration informs  us,  nothing  exists  requiring,  or  even  re- 
motely suggesting  any  necessity  for  it.     The  decision  in  thift 
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case  goes  beyond  that  of  Oentile  v.  State,  supra,  and  efTectually 
expunges  section  23  from  the  Constitution. 

With  the  concession  of  the  power  to  make  such  'an  amend- 
ment to  a  general  law,  even  the  mythical  court  of  *'  con- 
science/' which  Oentile  v.  StcUe,  supra,  assumed  existed,  dis- 
appears. 

Filed  Dec.  17, 1891 ;  petition  for  rehearing  oyerruled'Feb.  20,  1892. 

Dissenting  Opinion. 

Olds,  J. — In  my  judgment  the  opinion  in  the  case  of  Cren- 
tile  V.  State,  aupra^  enunciates  an  erroneous  doctrine,  in  hold* 
ing  that  it  is  for  the  Legislature  alone  to  judge  whether  a 
law  on  any  given  subject  not  enumerated  in  section  22^  arti* 
ole  4,  of  the  Constitution  can  be  made  applicable  to  the  whole 
State.  It  in  effect  annuls  section  23  of  article  4  of  the  Con* 
stitution,  and  permits  the  Legislature  to  enact  local  laws  at 
will^  notwithstanding  the  Constitution  declares  such  laws 
can  not  be  passed  when  a  general  law  can  be  made  applica- 
ble; and  I  atn  not  willing  to  extend  the  doctrine  or  apply  it, 
except  possibly  in  a  case  coming  clearly  within  the  provis- 
ions of  that  opinion.  I  think  the  law  under  consideration 
in  this  case,  if  upheld,  is  an  extension  of  the  doctrine,  and 
recognizes  an  unlimited  right  to  pass  local  laws  singling 
out  any  particular  town,,  city,  township  or  county  of  the 
State,  and  pass  a  law  applicable  to  such  town,  city,  township 
or  county ;  and  I  think  there  are  other  valid  objections  to 
the  validity  of  the  law  fully  stated  in  the  dissenting  opinion 
of  McBbide,  J.  I  therefore  dissent  from  the  opinion  of  the 
majority  of  the  court. 

FUed  Dee.  17, 1891. 


\ 
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144    434 
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.151    657 

130       464,  QunBinffG  TTThE.—8ufieieney  of  0(mpkanL-'AvermeiU  o/  TUU.-^la  a  suit  to 

^]2^—- — '  qaiet  title,  an  ayermeat  that  the  plaintiff  *'  is  the  owner  bj  complete 

eqaitable  title,  and  entitled  to  the  possession  of  the  "  real  e8tate,is  suf- 
ficient to  render  the  complaint  good  on  demurrer. 

Bnx  OF  ExQKPTiova.^'Emdenee, — In  order  that  the  long-hand  manuscript 
of  the  cTidence,  taken  hj  the  official  reporter,  may  become  part  of  the 
record  it  must  be  incorporated  in  a  bill  of  exceptions. 

Practice. — Ohjeetions  to  Evidence. — Only  such  objections  to  evidence  will 
be  considered  on  appeal  as  were  made  when  the  evidence  was  offered 
in  the  court  beloif. 

Sams. — Objectiona  to  Evidence  Mtut  he  Speeifie, — A  general  objection  to  the 
introduction  of  evidence  is  not  sufficient  to  present  any  question  on  ap> 
peal.    The  objection  must  be  specific. 

From  the  Lake  Circuit  Court. 

T.  i7.  TFood  and  if.  TTood^  for  appellants. 
H.  A.  Cmietty  for  appellee. 

Olds^  J. — The  appellee  brought  this  suit  against  the  ap- 
pellants to  quiet  the  title  to  the  real  estate  described  in  the 
complaint. 

The  first  alleged  error  discussed  is  the  ruling  of  the  court 
in  overruling  appellants'  demurrer  to  the  second  paragraph 
of  the  complaint. 

It  is  suggested  by  appellee's  counsel  that  no  such  question 
is  presented,  for  the  reason  that  the  assignment  of  error,  be- 
ing the  second  assignment  of  error  purporting  to  raise  this 
question,  was  indorsed  upon  the  record  more  than  one  year 
after  the  filing  of  the  record  and  the  first  assignment  in- 
dorsed thereon  in  this  court. 

The  assignment  of  record  appears  to  have  been  propesly 
made,  and  there  is  nothing  in  the  record  to  show  that  it  was 
not  made  at  the  same  time  of  the  first,  except  it  maybe  that 
they  are  separate  and  distinct  assignments^  each  being  signed 
by  the  counsel  for  the  appellants. 
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We  do  not  consider  ^his  objection  to  the  assignment  not 
having  been  made  in  time,  for  the  reason  that  we  have  ex- 
amined the  paragraph  of  complaint,  and  are  of  the  opinion 
there  is  nothing  in  the  alleged  error. 

The  objection  made  to  the  paragraph  is  that  it  seeks  to 
quiet  an  equitable  title,  and  that  it  alleges  the  appellee  "  is 
the  owner  by  complete  equitable  title,  and  entitled  to  the 
possession  of  the  '^  real  estate,  describing  it;  and  it  is  con- 
tended that,  while  it  is  sufficient  in  a  complaint  to  allege  that 
the  plaintiff  is  the  owner  in  fee  simple,  it  is  not  suffi- 
cient to  aver  a  complete  equitable  title  ;  that  such  averment 
is  a  mere  conclusion,  and  facts  must  be  alleged  showing  the 
plaintiff  to  be  the  complete  equitable  owner,  and  entitled  to 
possession,  instead  of  averring  the  same  to  be  the  fact.  It 
is  conceded  that  in  Burt  v.  BotoleSf  69  Ind.  1,  such  averments 
were  held  to  be  sufficient  in  a  complaint  for  ejectment,  but 
the  logic  of  this  decision  is  questioned,  and  it  is  'contended 
that  the  rule  should  not  be  extended  to  pleadings  in  actions 
to  quiet  title. 

The  averment  in  the  paragraph  rendered  it  good  at  least 
as  against  a  demurrer.  The  decision  in  the  case  of  Burt  v. 
Bowles,  supraj  has  been  adhered  to  in  subsequent  decisions. 
Schenck  v.  Kelley,  88  Ind.  444. 

In  the  latter  case  it  was  held  that  a  complaint  for  the  pos- 
session of  real  estate  was  good  as  against  a  demurrer,  al- 
though it  did  not  aver  the  nature  and  extent  of  the  interest 
the  plaintiff  claimed  therein.  It  was  very  properly  suggested 
in  the  opinion  that  a  motion  to  make  more  specific  would 
present  *'a  very  different  question." 

There  can  be  no  good  reason  for  applying  one  rule  to  com- 
plaints for  possession  of  real  estate  and  another  to  complaints 
to  quiet  title.  In  each  case  the  plaintiff  must  aver  title,  and, 
if  necessary  to  aver  the  fact^  constituting  title  in  one  case, 
the  same  rule  should  be  applied  fn  the  other. 

In  the  case  of  Orissom  v.  Moore,  106  Ind.  296.  this  court 
Vol.  130.— 30 
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said  that  "  In  a  suit  to  quiet  title,  \t  is  only  necessary  that 
the  plaintiff  disclose,  in  his  complaint,  whether  the  title 
claimed  is  legal  or  equitable.'' 

The  remaining  errors  discussed  arise  on  the  ruling  of  the 
court  in  overruling  the  motion  for  a  new  trial,  and  the 
right  to  have  them  considered  depends  upon  whether  or  not 
there  is  ^ny  bill  of  exceptions  containing  the  evidence  in  < 
the  record.  There  was  thirty  days  given  to  prepare  and  file 
a  bill  of  exceptions. 

There  is  nothing  which  on  its  face  purports  to  be  a  bill  of 
exceptions  in  the  record.  What  is  called  a  bill  of  excep- 
tions would  seem  to  be  a  long-hand  transcript  of  the  evi- 
dence made  out  and  certified  to  by  the  o£Scial  stenographer^ 
and  it  does  not  purport  to  be  incorporated  in  a  bill  of  ex* 
ceptions,  as  has  been  held  necessary  by  numerous  decisions- 
of  this  court.  Dick  v.  JfulKna,  128  Ind.  365;  McCoy  v. 
StatCyexreLy  121  Ind.  160;  JfoCormtci,  eie.,  Co.  v.  MaaSy 
121  Ind.  132. 

The  certificate  of  the  clerk  shows  it  to  be  the  long-hand 
manuscript.  Notwithstanding  no  question  is  properly  pre* 
sented,  we  have  noticed  some  of  the  questions  discussed  by 
counsel. 

There  was  objection  made  by  counsel  for  appellants  to  the 
introduction  of  a  title-bond  executed  by  an  Indian  named 
Po-ka-kause  to  William  G.  and  George  W.  Ewing  for  cer- 
tain real  estate.  The  objection  made  to  the  introduction  of 
the  bond  at  the  time,  if  it  can  be  said  that  any  objection  was 
made,  was  that  it  was  acknowledged  by  the  Indian  by  his- 
mark ;  or,  as  we  interpret  the  objection,  was  on  account  of 
the  Indian  having  signed  by  a  mark,  and  a  general  objection 
that  the  evidence  was  immaterial  and  incompetent.  In  the 
brief  counsel  discuss  the  question  that  the  bond  was  incom- 
petent to  be  introduced  in  evidence  for  the  reason  that  ne 
proof  was  made  of  the  execution  of  the  bond  by  the  Indian* 
Such  objection  was  waived  by  not  being  made  at  the  time  the 
evidence  was  offered,  though,  if  it  had  been  made  then,  it 
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would  probably  have  been  admissible.  It  was  an  old  docu- 
meot^  recorded  many  years  ago,  and  was  found  in  posses- 
sion of  the  proper  custodian. 

Parties  can  not  make  one  objection  at  the  trial  when  the 
evidence  is  offered,  and  avail  themselves  of  others  on  appeal. 
If  the  objection  discussed  had  been  pointed  out  when  the 
evidence  was  offered,  the  objection,  if  a  vital  one,  might  have 
been  avoided. 

Counsel  next  discuss  the  ruling  of  the  court  in  the  admis- 
sion  of  a  patent  issued  by  the  United  States  to  Po-ka-kause 
and  his  heirs  for  the  land  in  question. 

At  the  time  the  patent  was  o'ffered  a  general  objection  was 
made  to  its  introduction,  but  no  particular  grounds  or  rea- 
sons why  it  was  incompetent  were  pointed  out  or  stated  at 
the  time.  There  was  no  sufficient  objection  made  to  its  in- 
troduction to  present  any  question.  MoOuU(mgh  v.  Davis, 
108  Ind.  292. 

Counsel  in  their  brief  discuss  particular  objections  to  the 
introduction  of  the  evidence,  but  none  were  made  when  the 
patent  was  offered. 

As  the  bill  of  exceptions  is  not  in  the  record,  and  no  ques- 
tion is  presented,  we  will  not  pursue  the  questions  discussed 
by  counsel  further. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  March  9, 1892. 
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CBUfiKAii  Law. — Indielmenl. — Conspiracy, —  Value  cf  Goods. — -'An  indict- 
ment for  a  conspiracy  to  commit  a  burglary  is  not  defective  for  failing 
to  state  the  kind  or  value  of  goods  intended  to  be  stolen. 

fiAXiB. — Conspiracy, — Aequjointaineethip  cf  Conspirators, — On  a  charge  of  con- 
spiring to  commit  a  burglary  or  other  crime  the  acquaintance  of  the 
cotispirators  M^ith  each  other  may  be  shown. 
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Same. — De/endanfB  KnowUdge  cf  Property  in  House  to  he  Burglarited.— On 
such  a  charge  it  majr  be  shown  that  valuable  property  was  kept  in 
the  house  or  place  to  be  burglarized  without  first  showing  that  the  ac- 
cused knew  of  it. 

Same. — Evidenee  Showing  Endeavor  of  Aeciued  to  Meet  PeUow-ConepirtUore, — 
Evidence  tending  to  show,  in  connection  with  otffer  evidence  already 
given,  that  the  accused  was  endeavoring  to  meet  his  fellow-conspirators, 

'     is  admissible. 

Same. — Anewer  Not  in  Record, — An  erroneous  question  to  which  no  an- 
swer appears  in  the  record  is  not  such  an  error  as  will  reverse  the  case. 

Same. — Contpiroxy^  Remark  of  Judge  thai  it  Had  Been  Shovn. — Curing  Er- 
ror,— A  remark  of  the  judge,  on  the  trial  of  a  consplracj  to  commit  a 
crime,  that  in  hb  opinion  sufficient  evidence  had  been  introduced  to 
show  the  conspiracy  charged,  and,  upon  the  theory  that  a  third  person  was 
one  of  the  conspirators,  his  declarations  in  furtherance  of  the  conspi- 
racy and  carrying  out  the  unlawful  design  are  admissible,  is  erroneous ; 
but  the  court  may  cure  the  error  in  its  general  charge  to  the  jury  by 
stating  to  them  to  disregard  the  opinion  of  the  court 

Same. — Canud  Remark  of  Court, —  Withdrawing, — A  casual  remark  made 
by  the  court  in  the  presence  of  the  jury  may  be  withdrawn  just  as  an  er^ 
roneous  instruction,  and  the  error,  if  any,  will  be  cured. 

Ikstbugtionb. — Prewmption  as  to  Instructions  Refused. — Instructions  Not  AUin 
Record  — If  the  record  does  not  contain  all  the  instructions  given  to 
the  jury,  it  will  be  presumed  that  the  instructions  given,  bnt  omitted 
from  the  record,  gave  the  substance  of  all  proper  instructions  refused. 

Same.— .defence  Not  in  Record. — iVe8tfiR|)<tofi.— If  the  evidence  is  not  in 
the  record,  every  reasonable  presumption  will  be  indulged  to  uphold 
the  instructions  given. 

Chanqs  of  Vekub. — Discretion  of  Court, — Abuse, — On  a  charge  of  a  con- 
spiracy to  commit  a  burglary,  the  ruling  of  the  court  upon  the  motion 
for  a  change  of  venue  from  the  county  is  a  matter  very  much  within 
the  discretion  of  the  court,  and  its  refusal  to  grant  the  change  is  not 
reversible  error,  unless  it  is  shown  that  there  was  an  abase  of  discre- 
tion. 

From  the  Marion  Criminal  Court. 

J.  M.  Bailey  and  W.  Irviuy  for  appellant. 
A.O.  Smith,  Attorney  General,  J".  W.  Holtzman,  Prosecuting 
Attorney,  J.  8.  Duncan  and  C.  W.  Smithy  for  the  State. 

Miller,  J. — The  appellant  and  Harry  Horton  were  jointly 
indicted  for  conspiracy.  They  were  charged  with  having  con- 
spired, confederated  and  agreed  with  each  other  to  commit 
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burglary^  with  the  intent  to  steal,  take^  and  carry  away  the 
pei*sonaI  property  of  Hilton  U.  Brown. 

The  indictment  was  not  defective  for  failing  to  state  the 
kind  or  valae  of  the  goods  intended  to  be  stolen.  Hunter  v. 
/SKafe,  29  Ind.  80;  ShoH  v.  State,  63  Ind.  376  ;  Burdin  v. 
State,  68  Ind.  38. 

The  defendant  filed  his  a£Sdavit  and  motion  for  a  change 
of  venue  from  the  county.  In  opposition  to  this,  the  State 
filed  the  affidavits  of  a  number  of  citizens  of  the  county, 
stating  that  there  was  no  excitement  or  prejudice  against 
him,  and  that  in  their  opinion  he  could  have  a  fair  and  im- 
partial trial  in  Marion  county.  The  court  overruled  the 
motion. 

This  is  a  matter  very  much  within  the  discretion  of  the 
trial  court.  We  see  nothing  in  the  showing  made  that  indi- 
cates an  abuse  of  that  discretion.  Section  1771,  B.  S.  1881 ; 
Spitiorff  V.  StaU,  108  Ind.  171 ;  Merrick  v.  State,  63  Ind. 
327;  Fahneatock  v.  State,  23  Ind.  231. 

Objection  is  madQ  to  the  ruling  of  the  court  in  permitting 
Philip  Winklihouse,  a  witness  for  the  State,  to  testify  that 
on  one  occasion  he  went  to  the  appellant's  office  with  and  at 
the  request  of  Harry  Horton. 

The  evidence  is  not  in  the  record,  and  we  are  not  informed 
what  occurred  at  the  appellant's  office  on  the  occasion  re- 
ferred to.  Standing  alone,  the  evidence  shows  little  more 
than  an  acquaintance  between  the  accused  and  Horton.  This 
was  admissible.  The  fact  that  the  parties  charged  with  a 
conspiracy  are  acquainted  with  each  other  is  a  circumstance, 
slight  it  may  be,  that  the  jury  may  consider  with  facts  proven. 
A  conspiracy  to  commit  crime  is  not  likely  to  exist  between 
strangers.  If  the  fact  of  the  acquaintance  of  the  accused 
with  Horton  was  an  immaterial  one,  and  had  no  bearing  upon 
the  question  in  issue,  the  appellant  was  not  injured  by  the 
evidence. 

Hilton  U.  Brown,  the  owner  or  occupant  of  the  dwelling- 
house,  the  burglary  of  which  was  charged  to  have  been  the 
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object  of  the  conspiracy^  testified  that  he  carried  a  gold 
watch.  The  defendaut  moved  the  court  to  withdraw  this 
testimony  from  the  jury,  but  his  motion  was  overruled. 

The  record  informs  us  that  the  State  proposed  to  show  in 
this  connection  that  the  watch  was  there,  and  could  have 
been  taken. 

The  court  suggested  that  the  evidence  would  not  hurt 
either  of  the  parties  ^ery  much. 

We  are  of  the  opinion  that  the  remfark  of  the  court  was 
pertinent.  The  evidence,  if  in  the  record,  might  show  that 
this  testimony  was  important  to  the  prosecution  or  injurious 
to  the  accused.  In  the  absence  of  the  evidence  it  appears  to 
be  simply  harmless. 

The  court  did  not  err  in  permitting  the  State  to  prove  by 
Frank  Thorn  that,  prior  to  the  conspiracy  charged,  the  ac- 
cused, speaking  of  Horton,  made  a  statement,  which,  taken 
in  connection  with  the  explanation  and  evidence  offered  by 
the  State,  tended  to  show  that  the  accused  was  seeking  an 
opportunity  to  meet  Horton  in  order  to  make  an  arrange- 
ment with  him  to  commit  burglaries. 

The  objection  urged  to  the  evidence  is  that  it  does  not 
show  that  .the  proposed  arrangement  was  to  commit  the  spe- 
cific burglary  which  was  the  object  of  the  conspiracy 
charged. 

This  evidence  was  admissible  as  tending  to  show  a  willing- 
ness  on  the  part  of  the  accused  to  enter  into  a  conspiracy 
with  Horton  for  the  commission  of  the  crime  of  burglary. 
Williams  v.  State,  47  Ind.  568  ;   Walton  v.  StaU,  88  Ind.  9. 

Complaint  is  made  of  the  ruling  of  the  court  in  refusing 
to  sustain  the  defendant's  motion  to  strike  out  this  question 
propounded  to  Otto  Smith  : 

"  What  conversation,  if  any,  did  you  have  with  Horton 
after  that  was  done  about  going  any  where  with  him  that 
night  to  do  another  job  ?" 

This  qnostion  could  not  have  injured  the  accused;  if  he 
suffered  injury  it  must  have  been  because  of  the  answer  to 
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the  question.  If  the  question  was  answered,  it  is  wholly 
omitted  from  the  bill  of  exceptions,  and  we  are  therefore  un- 
able to  determine  its  nature  or  effect. 

The  next  reason  urged  for  a  new  trial  relates  to  language 
used  by  the  court,  in  the  presence  of  the  jury,  in  ruling 
upon  the  objection  to  the  foregoing  question,  and  is  as  fol- 
lows : 

^'  In  the  opinion  of  the  court  sufficient  evidence  has  been 
introduced  to  show  that  a  conspiracy  existed  between  Rein- 
hold  and  Horton  to  do  the  offence  charged  in  the  indict- 
meut,  and,  upon  the  theory  that  Horton  is  one  of  the  con- 
spirators, his  declarations  in  furtherance  of  the  conspiracy 
and  carrying  out  the  unlawful  i(nd  felonious  design  in  the 
indictment,  it  is  admissible.'^ 

In  making  this  statement  in  the  presence  of  the  jury  we 
are  of  the  opinion  that  the  court,  unguardedly,  used  lan- 
guage in  excess  of  that  which  was  proper,  and  which  was  well 
calculated  to  influence  the  minds  of  the  jury  to  the  prejudice 
of  the  accused.  The  ultimate  fact,  upon  which  the  jury  was 
to  pass,  was  the  guilt  or  innocence  of  the  accused  of  having 
conspired  with  Horton  to  do  the  offence  charged  in  the  in- 
dictment. The  court  in  this  statement  says,  without  quali- 
fication, that  in  his  opinion  sufficient  evidence  had  been  in- 
troduced to  show  that  such  a  conspifacy  existed. 

It  was  proper  for  the  court  to  say,  if  such  was  the  fact, 
that  a  prima  facie  showing  of  the  existence  of  the  con- 
spiracy had  been  made;  or  that  in  his  opinion  such  a  show- 
ing had  been  made  as  to  permit  the  declarations  of  Horton 
to  be  given  in  evidence.  Gillett  Crim.  Law.,  section  310. 
What  the  court  did  say  went  far  beyond  this,  and,  standing 
alone,  would  be  reversible  error. 

It  is,  ordinarily,  not  necessary  for  the  court  to  instruct  the 
jury  to  disregard  the  reasons  given  by  the  court,  in  their 
bearing,  in  the  deciding  of  a  question  which  belongs  exclu- 
sively to  the  court.     Orubb  v.  State,  117  Ind.  277. 

We  are  satisfied  that  whatever  error  the  court  may  have 
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committed  in  expressing  an  opinion  in  the  presence  of  the 
jury,  was  fully  cured  by  its  fourth  instruction,  in  which,  in 
addition  to  explaining  the  circumstances  under  which  the 
remark  was  made,  ai>d  stating  that  it  was  not  the  intention 
of  the  court  to  express  an  opinion  for  or  against  the  accused^ 
the  court  expressly  withdraws  such  remark  from  their  consid- 
eration, and  directs  them  to  give  it  no  further  consideration. 

We  are  satisfied  that  a  casual  remark,  made  by  the  court^ 
in  the  presence  of  the  jury,  may  be  withdrawn,  just  as  an 
erroneous  instruction,  and  the  error,  if  any,  will  be  cured. 
Kingen  v.  State,  45  Ind.  518 ;  Birins  v.  State^  66  Ind.  428 ; 
La  MaU  v.  State,  ex  rel.,  128  Ind.  123. 

Much  of  the  argument,  in 'the  brief  of  counsel,  is  devoted 
to  a  discussion  of  certain  instructions  given  by  the  court  ta 
the  jury,  and  to  the  refusal  to  give  others,  asked  by  the  ac- 
cused. 

A  preliminary  question  raised  by  the  State  must  first  be 
passed  upon.  We  are  met  with  the  uncontradicted  state- 
ment of  counsel  for  the  State  that  all  the  instructions  given 
to  the  jury  are  not  in  the  bill  of  exceptions. 

If  the  record  does  not  bring  before  us  all  the  instructions 
given  to  the  jury,  we  must  presume,  in  favor  of  the/iction 
of  the  trial  court,  that  the  instructions  given,  but  omitted 
from  the  record  on  appeal,  gave  the  substance  of  all  proper 
instructions  refused,  and  that,  therefore,  the  party  complain- 
ing was  not  injured  by  such  refusal.  Delhaney  v.  StaJte,  115 
Ind.  499  ;  Lehman  v.  Hawks,  121  Ind.  541 ;  Ford  v.  Ford^ 
110  Ind.  89. 

In  Gallaher  v.  State,  101  Ind.  411,  this  court  said  :  "We 
are  bound  to  presume  that  the  other  instructions  given  by 
the  trial  court  did  express.the  law  correctly,  and  the  imper- 
fections and  obscurities  in  those  brought  into  the  record 
were  removed  by  the  other  instructions  given  by  the  court. 
*  *  *  There  may,  perhaps,  be  cases  where  this  court 
could  decide  that  there  was  error  in  giving  instructions 
without  having  all  the  instructions  before  it,  but  the  case 
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that  would  warrant  such  a  course  must  be  nu  extraordinarily 
strong  one/^ 

See,  also,  Marshall  v.  Lewark,  117  Ind.  377 ;  City  of  /n- 
dianapolis  v.  Murphy,  91  Ind.  382 ;  StuU  v.  Howard,  26 
Ind.  466. 

*'  It  may  be  too  radical  a  presumption  to  indulge,  that  the 
alleged  erroneous  instruction  was  withdrawn."  Gillett 
Crim.  Law,  section  919.  But  all  reasonable  presumptions 
short  of  that  will  be  entertained  in  &vor  of  the  ruling  of 
the  lower  court. 

The  bill  of  exceptions  does  not  state  that  the  instructions 
set  out  in  the  bill  were  all  the  in6tructions  given.  The  num- 
bers of  those  contained  in  the  bill  are  not  consecutive,  and 
we  find  no  affirmative  evidence  to  show  that  other  instruc- 
tions were  not  given,  and  nothing  from  which  such  infer- 
ence can  be  indulged.  City  of  New  Albany  v.  MoGiMoch, 
127  Ind.  500  ;  Orvhb  v.  State,  supra. 

Strong  presumptions  in  favor  of  the  correctness  of  the 
rulings  of  the  trial  court  are  indulged  in,  and  if  the  instruc- 
tions would  be  proper  under  any  evidence  that  might  have 
been  given  under  the  issues,  the  presumption  will,  in  the  ab- 
sence of  the  evidence,  be  entertained  that  such  evidence  was 
introduced.  Weir  Plow  Go.  v.  Walmsley,  110  Ind.  242; 
Joseph  v.  Mather,  110  Ind.  114 ;  Stevens  v.  Stevens,  127  Ind. 
560 ;  Hilker  v.  Kelley,  ante,  p.  356. 

In  the  absence  of  the  evidence  and  of  an  affirmative 
showing  that  all  the  instiiictions  given  by  the  court  are  in 
the  record,  we  can  not  reverse  the  judgment  of  conviction 
rendered  against  the  appellant,  even  if  the  instructions  were 
subject  to  the  infirmities  urged  'by  counsel.  Under  these 
circumstances  we  do  not  feel  called  upon  to  set  out  or  discuss 
the  instructions  given  or  those  asked. 

It  would  not  have  been  difficult  to  have  included  all  the 
instructions  given  in  the  bill  of  exceptions,  and  to  have 
complied  with  Rule  30  of  this  court  by  incorporating 
therein  a  statement  of  the  judge  that  there  was  competent 
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evidence  introduced  on  the  trial  material  to  the  point  cov- 
ered by  the  instructions,  when  the  questions  so  ably  dis- 
cussed would  have  been  before  us  without  putting  the  evi- 
dence in  the  record. 

It  is  proper  to  say  that  the  record  does  not  seem  to  have 
been  prepared  by  the  counsel  who  represent  the  appellant  in 
this  court. 

Judgment  affirmed. 

Filed  Feb.  19, 1892. 


No.  15,460. 

Pattison  v.  Babcock  et  al. 

pRACnCB. — Demurrer  to  Pb.ragraphof  Answer, — ErrtmeoutSy  SutiaMMing. — An- 
ot/ier  Pdragraph  on  File, — Sustaining  a  demurrer  to  a  paragraph  of  an- 
swer when  another  paragraph  is  on  file  which  is  applicable  to  the  same 
state  of  facts  plead  in  the  one  to  which  the  demurrer  is  sustained 
is  a  harmless  error. 

Married  Woman. — Principal  or  Surety. — Baiification. — If  a  husband  pro- 
cure a  conveyance  of  land  to  fie  made  to  his  wife,  instead  of  to  himself, 
without  her  knowledge,  and  she  execute  with  him  a  note  and  mort- 
gage to  secure  the  payment  of  the  purchase-money,  the  vendor  suppos- 
ing she  is  the  purchaser,  and  aftei:wards  she  is  informed  of  the  fact 
that  the  conveyance  was  made  to  her,  and  she  does  not  object  to  the 

•  transaction  until  suit  is  brought  to  foreclose  such  mortgage,  her  action 
will  amount  to  a  ratification  of  the  transaction,  and  she  u  bound 
thereby. 

From  the  Starke  Circuit  Court. 

N.  L.  Agnew  and  B.  Borders,  for  appellant. 

W.  0.  Johnson  and  /.  8.  Slick,  for  appellees. 

McBbide,  J. — The  appellee  owned  certi^n  real  estate  in 
Pulaski  county  which  he  conveyed  to  the  appellant. 

She,  with  her  husband,  executed  to  him  notes  for  the  pur- 
chase-money, and  also  executed  to  him  a  mortgage  on  the 
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property  as  security  for  the  notes.  This  was  a  suit  on  the 
notes  and  to  foreclose  the  mortgage. 

The  appellant  answered  in  four  paragraphs. 

The  first  was  the  general  denial. 

The  second  and  third  were  pleas  of  suretyship^  alleging, 
in  substance,  that  when  the  notes  and  mortgages  were  ex- 
ecuted she  was  a  married  woman,  that  the  debt  represented 
by  the  notes  was  her  husband's  debt,  and  that  she  executed 
them  as  his  surety  only. 

The '  fourth  paragraph  alleged,  simply,  that  she  received 
no  consideration  for  the  notes,  and  was,  when  she  executed 
them,  a  married  woman. 

To  this  paragraph  the  court  sustained  a  demurrer. 

The  first  assignment  of  error  challenges  the  correctness  of 
this  ruling.  The  answer  in  question  is  not  good  as  a  plea 
of  want  of  consideration,  and,  if  sustained  at  all,  it  could 
only  be  as  being  in  efiect  a  plea  of  suretyship.  It  is  unnec- 
essary for  us  to  consider  whether  its  averments  are  sufficient, 
viewing  it  as  a  plea  of  that  character,  for  the  reason  that  the 
appellant  already  had  the  full  benefit  of  that  defence  under 
two  other  answers. 

Even  assuming  this  answer  to  be  good,  therefore,  there 
eould  be  no  available  error  in  the  ruling. 

The  remaining  questions  in  the  record  may  all  be  properly 
and  profitably  considered  together. 

The  oourt  made  a  special  finding  of  the  facts,  which,  in  so 
far  as  it  is  material  to  any  question  arising  on  this  appeal,  is 
substantially  as  follows : 

On  and  before  August  1st,  1883,  the  appellee,  who  was  a 
resident  of  Fulton  county,  was  the  owner  in  fee  of  the  mort- 
gaged land,  consisting  of  forty  acres,  situated  in  Pulaski 
county,  which  was  subject  to  the  Hen  of  the  taxes  for  the 
year  1883,  and  a  ditch  assessment  of  $85.50.  The  appellant, 
who  was  then  the  wife  of  one  George  H.  Van  Gorder,  resided 
with  her  husband  in  Fulton  county.  Some  two  years  later  Van 
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Gorder  deserted  her,  and  shewas  subsequently  divorced  from 
him,  aud  intermarried  with  the  appellee  Harris  E.  Pattison. 

The  appellee,  desiring  to  sell  the  land^  called  upon  Van 
Gorder  a  few  days  before  August  Ist,  1883,  and  offered  to 
sell  it  to  him  for  $400,  in  payments,  the  liens  on  the  land  to 
be  assumed  as  a  down  or  cash  payment.  Van  Gorder  in- 
formed him  that  he  thought  his  wife  would  take  it,  and  re- 
quested him  to  wait  a  few  minutes  until  he  could  confer  with 
her.  Van  Gorder  went  away,  but  soon  returned,  and  in- 
formed the  appellee  that  his  wife  would  take  the  land.  It  was 
then  arranged  between  the  appellee  and  Van  Gorder  that  the 
appellee  should  return  to  his  home  in  Fulton  county,  and, 
with  his  wife,  execute  a  deed  for  the  land  to  the  appellant 
subject  to  said  liens,  and  should  cause  to  be  prepared  notes 
and  a  mortgage  covering  the  deferred  payments  of  purchase- 
money,  and  should  send  them  to  the  bank  at  Winamac,  In- 
diana, with  instructions  to  the  bank  to  deliver  the  deed,  on 
the  execution  by  Van  Gorder  and  the  appellant  of  the  notes 
and  mortgage. 

The  court  finds  that  during  the  negotiations  the  appellant 
and  appellee  never  met;  that  there  was  no  communication  be- 
tween them  ;  and  that  the  appellant  had  never,  prior  to  that 
time,  authorized  Van  Gorder  to  act  for  her.  The  appellee 
having,  with  his  wife,  signed,  sealed  and  acknowledged  the 
deed,  sent  it,  with  the  notes  and  mortgage,  to  the  bank  at 
Winamac.  Van  Gorder  called  at  the  bank  and  got  the  notes 
and  mortgage,  and  he,  with  the  appellant,  signed  them, 
and  acknowledged  the  mortgage  before  a  notary  public.  The 
appellant's  signature  was  the  first  placed  to  both  notes  and 
mortgage.  Van  Gorder  then  delivered  the  notes  and  mort- 
gage to  the  bank,  and  received  the  deed,  which  he  caused  to 
be  recorded.  The  notes  and  mortgage  were  transmitted  to 
the  appellee.  The  deed  was  not  placed  in  the  hands  of  the 
appellant,  and  she  never  occupied  or  did  any  thing  with  the 
land. 

The  mortgage  was  in  the  ordinary  form,  with  general  war- 
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ranty.  The  taxes  and  ditch  assessment  were  not  paid,  the 
land  was  sold  to  pay  them,  a  deed  was  made  to  the  purchaser^ 
who  thereafter  foreclosed  his  lien^  and  in  time  became  the 
owner  of  the  property  under  foreclosure  sale.  The  court 
finds  that  when  the  appellant  executed  the  notes  and  mort- 
gage she  had  no  actual  knowledge  that  the  deed  had  been 
made  to  her,  but  that,  within  four  weeks  thereafter,  and  be- 
fore the  property  was  sold  for  taxes,  her  husband  informed 
her  that  it  was  so  made,  and  that  he  had  caused  it  to  be  done 
to  defraud  his  creditors.  The  court  also  finds^  in  this  con- 
nection, that  the  appellee  had  no  knowledge  of  the  foregoing 
facts,  and  that  the  appellant  at  no  time  before  the  com- 
mencement of  this  action  communicated  to  or  in  any  way 
notified  or  informed  him  that  she  had  not  accepted  the  deed, 
but  remained  silent,  and  that  he  had  no  knowledge  of  her 
claim  that  she  had  not  accepted  the  de^,  until  her  answer 
was  filed  in  this  case,  and  that  the  appellant  and  the  appel- 
lee never  saw  or  communicated  with  each  ocher  until  two 
years  after  the  mortgage  was  executed. 

The  court  finds  that  throughout  the  entire  transaction  the 
appellee  acted  in  the  utmost  good  faith,  and  always  believed 
that  every  step  in  the  transaction  was  with  the  full  knowl- 
edge and  consent  of  the  appellee,  and  that  he  took  and  held 
the  notes  relying  upon  her  personal  credit  and  her  ability  to 
pay  them. 

The  appellant  assails  the  findings  vigorously,  insisting  that 
they  are  not  sustained  by  the  evidence — especially  the  find- 
ings relative  to  the  good  fiiith  of  the  appellee,  and  that  recit- 
ing that  Van  Qorder  informed  appellee  that  his  wife  would 
take  the  land. 

Special  findings,  like  the  verdict  of  a  jury,  will  not  beset 
aside  in  this  court  if  there  is  any  evidence  tending  to  sus- 
tain them. 

We  have,  however,  looked  into  the  evidence,  and  find  no 
inconsistency  between  it  and  the  findings  sufficient  to  affect 
the  result. 
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The  only  controversy  in  the  case  is  over  the  personal 
judgment  which  the  court  rendered  against  the  appellant 
It  is  conceded  that  the  ap{)ellee  was  entitled  to  a  decree^ 
foreclosing  the  mortgage.  The  appellant  contends  that  upon 
the  facts  fouud  the  appellant  is  to  be  treated  as  a  mere  surety 
for  her  husband,  and  that,  although  not  entitled  to  avail 
herself  of  the  defence  as  against  the  mortgage,  there  can  be 
no  personal  judgment  against  her. 

In  our  opinion  there  is  nothing  of  suretyship,  directly  or 
indirectly,  involved  in  the  transaction. 

It  is  undisputed  that  the  appellant  obtained  title  to  the 
land  which  formed  the  sole  consideration  for  the  notes.  She 
knew  of  this  fact  within  four  weeks  after  the  transaction, 
and  with  full  knowledge  retained  it,  and  made  neither  effort 
nor  offer  to  rescind  or  reconvey.  She  had  the  power  to  buy 
in  the  first  instance  and  to  execute  her  notes  for  the  pur* 
chase-money.  She  had  equally  the  power  to  ratify  the  pur- 
chase after  it  was  made,  even  if  it  was  originally  made  with- 
out authority.  Retaining  the  title  to  the  land  for  years, 
with  full  knowledge  of  the  facts,  and  with  no  offer  to  re- 
scind or  reconvey,  would  be  a  complete  ratification. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

The  appellant  having  ^died  since  the  submission  of  the 
cause,  it  is  ordered  that  the  judgment  of  affirmance  be  en* 
tered  as  of  the  date  of  the  submission. 

Filed  Feb.  20, 1892. 


)r 
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No.  15,370. 

Shanes  v.  Robinson. 

Malicious  FB!OBVCuriojx,-'Malice,'--Evidefnee,—IU-  WiU  Againsl  Tkird  Per- 
flofu. — In  an  action  for  malicious  prosecution  it  is  competent  to  proye 
the  ill-will  or  malice  of  the  defendant  against  the  plaintiff,  but  it  is  not 
competent  to  prove  that  the  defendant  entertained  malice  against  third 
persons. 

Same. — Where  it  becomes  necessary  to  show  the  intent,  it  is  competent  to 
prove  the  transactions  between  the  immediate  parties,  and  the  nature 
of  the  controversy  between  them. 

From  the  Ohio  Circuit  Court. 

H.  D.  MoMuUen,  W.  B.  Johnaton,  M.  J.  Oivan  and  N.  8. 
Oivan,  for  appellant.  ^ 

J.  K,  Thompson,  O.  M.  Roberts  and  (7.  W.  Stapp,  for  ap- 
pellee. 

Elliott^  C.  J. — The  appellant  charges  in  her  complaint 
that  the  appellee  maliciously  caused  a  prosecution  to  be  in- 
stituted against  her  for  a  violation  of  a  statute  making  it  an 
offence  to  **  carry  a  weapon  with  intent  to  injure  a  fellow- 
man.''  She  was  defeated.  The  questions  argued  arise  on 
the  motion  denying  a  new  trial. 

We  have^cxamined  the  principal  questions  made  by  coun* 
sel  upon  rulings  made  in  admitJng  and  excluding  evi- 
dence, although  the  counsel  have  not  referred  to  the 
parts  of  the  transcript^  as  the  rules  of  practice  require.  If 
objection  had  been  made  by  the  appellee  we  should  not  have 
felt  at  liberty  to  consider  the  questions,  but,  as  no  objection 
bas  been  made,  we  have  given  them  consideration. 

There  was  no  error  in  excluding  evidence  of  the  ill-will 
or  malice  of  the  appellee  against  persons  other  than  the 
plaintiff  in  the  action.  It  is  competent  in  actions  for  ma- 
licious prosecution  to  prove  the  state  of  feeling  existing  be- 
tween the  parties,  to  the  action,  but  it  is  not  competent  to 
prove  that  the  defendant  in  such  an  action  entertains  malice 
against  third  persons. 
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Where  it  becomes  necessary  to  show  the  intent,  it  is  com- 
petent to  prove  the  transactions  between  the  imme^liate  par- 
tieS|  and  the  nature  of  the  controversy  between  them.  In 
this  instance  the  intention  of  the  appellant  was  a  material 
element,  inasmuch  as  proof  of  her  hostile  feelings  toward 
the  defendant  tended  to  make  it  appear  that  there  was  prob- 
able cause  for  the  prosecution  instituted  against  her.  Peden 
V.  Mail,  118  Ind.  560. 

We  have  examined  the  instructions,  although  they  have 
not  been  referred  to  as  the  rules  >  of  the  court  require  {vide 
Bule  26).  The  instructions  are  somewhat  confused,  and 
flome  expressions  contained  in  them  are  probably  erroneous ; 
but,  construing  those  expressions  in  connection  with  other 
parts  of  the  instructions,  as  we  must,  it  can  4iot  be  said  that 
they  misled  the  jury. 

Judgment  affirmed. 


Filed  Feb.  27, 1892. 


No.  15,440.  ^ 

SiCEHAN  V.  WlLHELM  ET  AL. 

Fbaudulent  CoNVETAircB.— iSs^/tn^  Atiie, — Special  Finding. — Erauduleni 
BUent.— In  an  action  to  set  aside  a  conveyance  as  fraudulent,  where 
there  is  a  special  finding,  a  fraudulent  intent  must  be  found  as  a  fact, 
otherwise  the  conveyance  can  not  be  held  to  be  fraudulent  as  to  cred- 
itors. 

From  the  Starke  Circuit  Court. 

H.  R,  RobbinSy  for  appellant. 
O.  W»  Beeman,  for  appellees. 

Miller,  J. — This  action  was  brought  by  the  appellant 
against  the  appellees  to  set  aside  a  conveyance  of  real  estate, 
executed  by  Jefferson  Wilhelm  to  his  oo-appelleeS|  and  to 
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sabject  the  land  to  the  payment  of  a  judgment  held  by  the 
appellant  against  Jefferson  Wilhelm. 

The  complaint  makes  the  usual  charges  of  fraud  in  the  ex- 
eoutipn  of  the  deed,  and  that  it  was  without  consideration. 

The  defendants  answered  the  complaint  by  a  general  de- 
nial. 

At  the  request  of  the  plaintiff  the  court  made  a  special 
finding  of  facts  and  conclusions  of  law. 

The  conclusions  of  law  were  favorable  to  the  defendantSi 
and  final  judgment  was  rendered  in  their  favor^  in  which  the 
court  refused  to  set  aside  the  conveyance  as  fraudulent. 

The  appellant  excepted  to  the  conclusions  of  la w,  and  also 
moved  the  court  to  so  modify  the  judgment  as  to  declare  a 
lien  against  the  land  for  the  amount  of  the  plaintiffs' judg« 
ment,  subject  to  the  sum  of  {400,  which  was  to  be  a  first  lieu 
in  favor  of  the  grantees. 

Without  setting  out  or  stating  the  substance  of  the  find- 
ings of  facty  or  discussing  other  questions  of  law  presented 
by  the  record,  it  is  sufficient  to  say  that  the  court  did  not 
err  in  its  conclusions  of  law,  or  in  overruling  the  motion  to 
modify  the  judgment. 

The  court,  in  its  finding  of  facts,  did  not  find  as  a  fact  that 
the  conveyance  was  executed  with  a  fraudulent  intent. 

In  the  case  of  Citizens^  Bank  v.  Bolen^  121  Ind.  301,  this 
court  said  :  '^The  question  of  fraudulent  intent  is  a  question 
of  fact,  and  not  of  law,  under  our  statute ;  and  in  an  action 
in  the  form  of  a  creditor's  bill  to  set  aside  a  conveyance  as 
fraudulent,  where  there  is  a  special  finding,  a  fraudulent  in- 
tent must  be  found  as  a  fact,  otherwise  the  conveyance  can 
not  be  held  to  be  fraudulent  as  to  creditors." 

Again,  in  Farmers^  Loan  and  Trust  Co,  v.  Canada^  etCf 
R.  W.  Go.,  127  Ind.  250  (269),  it  is  said :  '*  It  is  settled  by 
our  decisions  that  fraud  must  be  found  and  stated  as  an  in- 
ferential or  ultimate  fact,  and  that  it  is  not  sufficient  to  state 
Vol.  130.— 31 
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badges  of  fraud,  or  the  evidences  of  fraud,  in  a  special  find- 
ing." 

These  cases  are  sustained  by  a  large  number  of  cases^ 
among  which  we  cite :  (Xcero  1^.  v.  Picken^  122  Ind.  260; 
Kirkpairick  v.  Reeves^  121  Ind.  280;  WiUon  v.  Campbell,  119 
Ind.  286;  Phelps  v.  Smith,  116  Ind.  387;  Bartholomew  v. 
Pier8&n,  112  Ind.  430 ;  Stix  v.  Sadler,  109  Ind.  254 ;  EUton 
V.  Castor,  101  Ind.  426 ;  Rose  v.  Colter,  76  Ind.  590 ;  Fletcher 
V.  Martin,  126  Ind.  55. 

In  the  absence  of  a  finding  of  this  fact,  the  court  could 
neither  set  aside  the  conveyance  nor  declare  a  lien  against  the 
land. 

Judgment  affirmed. 

Filed  Jan.  30, 1892;  petition  for  a  rehearing  oyenraled  March  10, 1992. 


No.  16,607. 

Taylor  v.  Bbuneb,  Trustee. 

Abbionvent  fob  Bensfct  of  CuEDrroBS. — lUghls  of  Aaaignee  to  Potseuim. 
— ^Under  sections  2662  ei  segr.,  B.  S.  1881,  the  assignee  may  recover,  as 
against  the  assignor,  the  actual  possession  of  the  real  estate  embraced 
in  the  deed  of  assignment,  for  the  purpose  of  letting  the  same  to  ten- 
ants. 

Same. — Inchoate  Interest  <^  Assignor's  Wife, — Where  the  wife  of  an  assignor 
for  the  benefit  of  creditors  docR  not  join  in  the  deed  of  assignment,  her 
inchoate  interest  in  the  land  conveyed  does  not  become  perfect  until  a 
sale  by  the  assignee,  who  is  entitled  to  actual  possession  until  such  sale. 

From  the  Wabash  Circuit  Court. 

A.  Taylor,  for  appellant. 

W,  G.  Sayre  and  0.  Bogue^  for  appellee. 

COPPEY,  J. — The  sole  question  presented  by  the  record  in 
this  case,  for  our  decision,  relates  to  the  right  of  the  assignee, 
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under  the  provisions  of  section  2662,  R.  S.  1881,  and  fol- 
lowing sections;  to  recover,  as  against  the  assignor^  the  ac* 
tual  possession  of  the  real  estate  embraced  in  the  deed  of 
assignment,  for  the  purpose  of  letting  the  same  to  tenants. 

The  rule  as  to  personal  property  is,  that  the  assignee,  im- 
mediately after  the  deed  is  recorded  which  vests  the  title  in 
him,  shall  take  actual  possession  and  control. 

Following  the  familiar  rule,  however,  that  the  possession 
of  the  vendor  is  the  possession  of  the  vendee,  it  is  held  that 
the  deed  vests  the  assignee  with  the  possession  of  the  real 
estate  therein  described  whenever  such  things  are  done  as 
vest  the  title  in  him.  Burrill  Assign.,  p.  406.  In  this  re* 
spect  a  deed  assigning  real  estate  for  the  benefit  of  creditors 
does  not  differ  from  any  other  deed  of  conveyance. 

'^A  general  assignment  of  all  the  debtor's  property  will 
pass  to  the  assignee  everything  which  is  by  its  nature  as- 
signable, except  property  specially  exempted  by  law,  or  ex- 
cepted by  the  terms  of  the  deed  or  the  schedules  annexed, 
where  the  law  allows  an  exception.'^  Am.  &,  Eng.  Encyc. 
of  Law — title  '^Assignments  for  Benefit  of  Creditors." 

A  deed  o^  conveyance  to  land  in  the  possession  of  the 
grantor  not  only  carries  with  it  constructive  possession  in 
the  grantee,  but,  in  the  absence  of  any  reservation  or  con- 
trolling statute,  it  carries,  also,  the  right  to  actual  possession. 
There  is  nothing  in  our  statute  upon  the  subject  of  volun- 
tary assignments  controlling  the  legal  effect  of  the  deed  of 
assignment.  Indeed,  the  inference  to  be  drawn  from  its  pro- 
visions is  that  it  is  the  duty  of  the  assignee  to  take  the  ac- 
tual possession  of  all  the  assignor's  property,  except  that 
portion  exempt  by  law,  and  reduce  the  same  to  cash,  as 
speedily  as  the  interest  of  the  estate  will  permit,  for  the  ben- 
efit of  the  creditors.  It  is  true,  where  the  assignor  has  a 
wife,  she  has  an  inchoate  interest  in  the  land  conveyed,  un- 
less she  joins  in  the  deed;  but  such  interest  does  not  become 
perfect  until  sale  made  by  the  assignee,  and  until  such  sale 
the  assignee  is,  in  our  opinion,  entitled  to  the  actual  posses- 
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sion  of  the  real  estate  conveyed  to  liim  hj  the  deed  of  assign- 
ment. 

It  follows  that  there  is  no  error  in  the  record  for  which 
the  judgment  of  the  circuit  court  should  be  reversed. 

Judgment  affirmed. 

FUed  March  10, 1892. 


^^ 


No.  15,026. 

TatloB;  Guardian,  v.  Bibelt,  Administbatob. 

Pbactigb. — Trial  (hwrU — PretumptiofM  %n  Fwoor  <4  Pivoeedingt  cf. — On  ap- 
peal the  presumption  is  in  favor  of  the  proceedings  of  the  trial  conrt^ 
and  a  partj  who  assails  them  must  affirmatively  show  prejudiciid 
error. 

From  the  Wabash  Circuit  Court. 

A.  Taylor  J  for  appellant. 
O.  H.  Boguej  for  appellee. 

Elliott,  C.  J. — The  appellant  was  the  guardian  of  an 
infant  ward,  and  as  such  made  a  report  to  the  court,  to  which 
exceptions  were  addressed.     The  exceptions  were  sustained. 

The  appellant's  first  point  is  that  the  court  erroneously 
refused  to  allow  him  any  compensation  for  his  services  as 
guardian.  We  can  not  say  from  the  record  that  there  was 
any  error,  nor  does  the  appellant  in  his  brief  show  that  there 
was  error.  Some  general  statements  are  made,  but  there  is 
no  specification  that  enables  us  to  find  any  reason  support- 
ing the  general  assertion.  The  presumption  is  in  favor  of 
the  proceedings .  of  the  trial  court,  and  a  party  who  assails 
them  must  affirmatively  show  prejudicial  error. 

The  appellant  complains  that  the  court  refused  to  allow 
him  interest  on  money  expended  for  his  ward  in  excess  of 
amount  received.     If  it  were  conceded  that  the  evidence 
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shows  that  the  guardian  did  advance  money  for  his  ward,  it 
would  not  necessarily  follow  that  he  is  entitled  to  charge  in- 
terest, but  in  this  case  the  evidence  can  not  be  regarded  as 
80  clearly  showing  an  advancement  as  to  justify  us  in  disre* 
garding  the  finding  of  the  court. 

We  can  hot  say  upon  the  evidence  in  the  record  that  there 
was  error  in  refusing  to  allow  the  claims  represented  by 
vouchers  which  the  court  refused  to  approve. 

Judgment  affirmed. 

Filed  March  15, 1892.  * 


No.  16,329. 
AliEXANDEB  ET  AL.  V.  GlIX. 

PsAOTiCB. — Appeal— NMtce  to  Co-parties, —  When  Not'NeeeMtary.—Vfhen  all 
the  defendants  against  whom  a  judgment  has  been  rendered  appeal, 
it  is  not  necessary  to  serve  notice  on  other  defendants  to  the  record, 
against  whom  no  jadgment  has  been  rendered,  and  who  have  no  inter- 
est in  the  appeal. 

Same. — Joint  Demurrer, — In  such  an  instance  the  appellants  may  assign  as 
error  a  joint  demurrer  filed  by  all  the  defendants  with  the  same  effect 
as  if  all  the  defendants  were  appellants. 

Offigeb. — LiabUUtf  of  Judicial  Officer  far  Wrongful  Pecieion, — A  judicial  of- 
ficer, acting  in  the  exercise  of  judicial  functions,  is  not  liable  to  a  party 
injured,  however  erroneous  his  decision  may  have  been. 

Justice  of  the  Peace. — Judgment. — CdlaUral  Attack. — Title  to  Land  Pui 
in  T^ue  by  Affiflavit. —  Protection  to  Officer  Enforcing  Judgment  by  Process. — 
The  decision  of  a  justice  of  the  peace,  when  it  is  sought  to  put  the  title 
of  land  in  issue  by  affidavit,  that  the  title  is  not  in  issue  and  that  he 
has  jurisdiction  to  hear  and  try  the  cause,  is  not  subject  to  collateral  at- 
tack, and  a  judgment/rendered  therein  by  him  is  a  complete  protection 
to  the  officer  enforcing  process  issued  on  such  judgment. 

From  the  Marshall  Circuit  Court. 

A.  G.  Oapron,  M,  A.  0.  Packard  and  G.  F.  Drummond, 
for  appellants. 

J.  D.  McLaren  and  E.  C.  Martindale,  for  appellee. 
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Olds,  J. — Newton  Jacksou  and  Jacob  Ewald  iu  August, 
1887,  filed  their  complaint  before  William  C.  Alexander,  a 
justice  of  the  peace  of  German  township,  in  Marshall  county, 
against  Abraham  Gill,  for  the  possession  of  certain  real  es- 
tate described  in  the  complaint,  alleging  that  the  plaintifls 
in  said  cause  were  the  owners  and  the  defendant  Gill  was  the 
tenant  of  the  plaintiffs,  and  was  unlawfully  holding  over  and 
keeping  such  plaintiffs  out  of  possession. 

No  question  is  urged  as  to  the  sui&ciency  of  the  complaint, 
and  it  was  in  the  usual  form  of  a  complaint  by  a  landlord 
against  his  tenant  who  was  unlawfully  holding  over  after 
Dotice  to  quit. 

In  that  action  the  appellee  herein  appeared,  and  filed  a 
verified  answer,  alleging  that  he  was  in  possession  of  the 
real  estate  lawfully  and  of  right,  as  owner  thereof;  that  he 
purchased  the  real  estate  of  Jackson,  one  of  the  plaintiffs  in 
the  action,  and  was  put  in  possession  under  his  contract  of 
purchase  before  Jackson  sold  and  conveyed  the  real  estate  to 
his  co-plaintiff  Ewald,  and  Ewald  had  full  knowledge  of  his 
contract  of  purchase,  and  that  he  held  possession  at  the  time 
said  Ewald  purchased  of  Jackson. 

To  this  answer  the  plaintiffs  demurred,  and  the  justice  sus- 
tained the  demurrer,  and  proceeded  to  the  trial  of  the  case, 
rendering  judgment  in  iavor  of  the  plaintiffs  for  the  posses- 
sion of  the  land,  and  for  damages  for  the  detention.  No 
appeal  was  taken  from  said  judgment.  Afterward  the  justice 
issued  an  execution  and  writ  of  restitution  on  said  judgment, 
and  delivered  the  same  to  David  C.  Smith,  a  duly-qualified 
and  acting  constable  of  said  township.  The  said  constable 
proceeded  to  execute  the  writ.  The  said  appellee,  Gill,  and 
his  wife  and  family  refused  to  leave  the  premises  or  allow  the 
constable  to  remove  his  goods,  consisting  mainly  of  house- 
hold goods,  and  the  plaintiff  and  his  family  made  an  assault 
on  the  constable.  The  constable,  being  unable  to  execute  the 
writ,  then  called  to  his  assistance  Jacob  Ewald,  Carlson  Ew- 
ald, Edward  Ewald,  Levy  Cox  and  Frederick  Eowe,  all  of 
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whom  were  citizens  of  said  Marshall  county,  and  commanded 
them  to  help  him  remove  the  said  appellee  and  his  family  and 
goods  from  said  premises,  which  they  proceeded  to  do,  using 
no  more  force  than  necessary  to  remove  them. 

The  appellee  then  brought  this  action  against  William  C. 
Alexander,  the  justice  of  the  peace,  David  C.  Smith,  con- 
stable, Jacob  Ewald,  Carlson  E.  Ewald,  Edward  C.  Ewald, 
Frederick  Rowe  and  Levy  Cox  for  damages  for  removing 
him  by  force  from  the  premises  aforesaid  of  which  he  was  in 
possession. 

The  defendants  below  answered,  first,  by  general  denial, 
and,  secondly,  pleaded  the  judgment  and  writ  of  restitution 
issued  upon  the  same,  the  resistance  ofiered  the  conertable  in 
the  execution  of  the  writ,  and  his  inability  to'  execute  the 
same  without  assistance,  and  that  he  called  his  co-defendants, 
except  Alexander,  the  justice,  to  aid  him,  and  they  used  no 
more  force  than  was  necessary  to  remove  the  plain^i£P  and 
his  family  and  goods  from  the  premises. 

To  this  answer  the  appellee  replied  the  filing  of  the  an- 
swer by  this  appellee  in  the  action  before  the  justice  of  the 
peace,  alleging  his  ownership  of  the  land,  which  was  verified. 

The  defendants  demurred  to  this  reply  for  want  of  facts, 
which  demurrer  was  overruled,  and  this  ruling  is  assigned  as 
error,  and  this  presents  the  only  question  in  the  case. 

There  is  a  bill  of  exceptions  set  out  in  the  record,  but  it 
was  not  presented  to  the  judge  in  time,  and  is  not  properly 
in  the  record. 

There  was  a  trial  of  the  cause,  resulting  in  a  judgment  in 
favor  of  the  appellee  against  all  of  the  appellants,  being  all 
of  the  defendants  below  except  Frederick  Rowe. 

The  appellants  appeal,  but  serve  no  notice  of  appeal  on 
Rowe ;  and  it  is  contended  by  the  appellee  that  the  cause 
should  be  dismissed  on  account  of  the  fact  that  Rowe  does 
not  join  in  the  appeal,  and  no  notice  of  the  appeal  has  been 
served  on  him  by  the  appellants,  as  required  by  section  636, 
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R.  S.  1881y  or  that  error  is  not  properly  assigned  by  the  a[H 
pellants  alone. 

There  is  nothing  in  this  objection.  It  has  been  held  by 
this  court  that,  when  all  of  the  parties  against  whom  a  judg- 
ment has  been  rendered  appeal,  it  is  not  necessary  to 
serve  notice  upon  other  parties  to  the  record,  against  whom 
no  judgment  has  been  rendered,  and  who  have  no  interest 
in  the  appeal.  Koona  v.  Mellett,  121  Ind.  585.  There  was 
no  judgment  tendered  against  Rowe,  and  he  has  no  interest 
in  this  appeal. 

The  defendants  filed  a  joint  demurrer,  and  it  was  over- 
ruled. If  such  ruling  was  erroneous,  it  is  available  for  all 
of  the  appellants,  and  is  properly  assignable  as  error  by 
them  on  appeal.  They  can  not  be  deprived  of  taking  ad- 
vantage of  an  erroneous  ruling  against  them  for  the  reason 
that  no  judgment  was  rendered  against  one  of  the  defend- 
ants who  joined  in  the  demurrer. 

We  now  come  to  the  real  question  in  the  case  regarding 
the  sufficiency  of  the  reply.  It  is  contended  on  the  part  of 
the  appellee  that  the  filing  of  the  verified  answer  by  the  ap- 
pellee in  the  action  before  the  justice  of  the  peace,  alleging 
himself  to  hh  the  owner,  of  the  land,  terminated  the  juris- 
diction of  the  justice,  and  all  that  the  justice  had  authority 
to  do  thereafter  was  to  certify  the  cause  to  the  circuit  court; 
that  the  judgment  rendered  by  said  justice  was  absolutely 
void,  and  the  writ  issued  thereon  gave  no  authority  to  the 
constable  to  put  the  appellee,  Gill,  out  of  the  possession  and 
restore  the  same  to  Ewald ;  and  that  the  writ  was  no  author* 
ity  or  protection  to  the  constable  or  the  other  appellants  for 
the  acts  done  by  them  in  putting  appellee  out  of  the  posses- 
sion of  the  land,  and  that  the  justice  is  also  liable. 

It  is  not  contended  by  counsel  but  that  the  justice  of  the 
peace  had  jurisdiction,  both  of  the  subject-matter  of  the 
controversy  and  of  the  parties,  up  to  the  time  when  the 
defendant  in  the  cause  filed  his  verified  answer.  When  this 
answer  was  filed,  it  became  the  duty  of  the  justice  to  pass 
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upon  the  qaestion  of  its  sufficiency^  and  whether  or  not  it 
did  in  fact  put  in  issue  the  title  to  real  estate.  The  justice 
had  jurisdiction  to  decide,  and  having  such  jurisdiction  it 
involved  the  right  to  decide  either  that  it  did  or  did  not 
put  in  issue  the  title  to  the  real  estate.  The  ruling  that  it 
did  not  was  equally  as  binding  upon  the  parties  as  a  con- 
trary ruling  would  have  been.  It  is  held  that  a  judicial 
officer^  acting  in  the  exercise  of  judicial  functions,  is  not  to 
be  held  liable  to  a  party  injured,  however  erroneous  his  de- 
cision may  have  been,  and  the  rulings,  however  erroneous, 
are  binding  upon  the  parties  to  the  action  until  reversed  or 
set  aside.  This  is  true  of  courts  of  limited  as  well  as  gen- 
eral jurisdiction.  The  justice  of  the  peace  had  jurisdiction 
to  decide  upon  the  sufficiency  of  the  answer,  and  having 
done  so,  and  held  it  insufficient,  and  [Proceeded  to  the  trial  of 
the  case,  and  rendered  judgment,  the  judgment  was  binding 
upon  the  parties,  and  could  no^be  questioned  collatentlly ;  and 
the  writ  issued  upon  the  judgment  was  full  protection  to  the 
officer  and  those  whom  he  called  to  his  aid  in  the  execution 
of  the  writ.  A  case  involving  a  question  very  similar  to 
this  is  StaUf  ex  rel.,  v.  Wolevery  127  Ind.  306,  where  it  was 
contended  that  a  valid  affidavit  for  a  change  of  venue  ter- 
minated the  jurisdiction  of  a  mayor  of  a  city,  and  rendered 
all  subsequent  proceedings  had  before  him  coram  non  judice 
and  void.  In  that  case  the  question  of  the  liability  of 
the  officer  making  the  decision  and  rendering  the  judgment 
is  very  fully  discussed,  and  it  is  held  that  he  was  not  liable. 
Under  the  authority  of  that  opinion,  the  appellant  William 
C.  Alexander,  the  justice  of  the  peace,  is  not  liable.  It  is 
said :  *^  If  he  decides  the  motion  wrong,  and  is  protected 
therein,  it  will  not  do  to  say  that  the  immunity  ends  with 
the  decision  of  that  single  question,  but  it  extends  to  such 
additional  rulings  and  such  additional  action  as  necessarily 
or  legitimately  might  follow  if  the  decision  was  correct.'* 
If  the  officer,  the  justice,  or  the  judge  who  makes  the  de- 
cision is  protected  from  liability  and  damages  resulting  from 
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his  erroneous  decision,  we  are  unable  to  see  any  good  rea- 
son why  the  officer,  the  constable,  who  executes  the  writ  that 
the  justice  is  protected  in  issuing,  should  not  also  be  pro- 
tected from  liability  on  account  of  his  acts  in  the  execution 
of  the  writ,  and  likewise  those  citizens  whom  he  may  call  to 
his  aid  in  the  execution  of  the  writ. 

If  it  is  true,  as  contended  by  counsel  for  appellee,  that  sec- 
tion 1434,  R.  S.  1881,  is  applicable  to  actions  such  as  the 
one  presented  against  the  appellee  before  the  justice  of  the 
peace,  and  that  when  the  title  to  real  estate  is  put  in  issue, 
the  justice  has  no  authority  other  than  to  certify  the  cause, 
and,  in  case  a  proper  affidavit  for  a  change  of  venue  is  filed, 
to  grant  the  change,  yet  the  justice  must  adjudicate  and 
pass  upon  the  sufficiency  of  the  affidavit  for  change  of  venue, 
and  determine  whether  or  not  the  title  to  real  estate  is  put 
in  issue,  which,  in  many  instances,  might  be  very  difficult; 
but  having  the  right,  and  it  being  his  duty  to  pass  upon  the 
question,  his  decision  is  binding  until  set  aside  or  reversed, 
and  can  not  be  attacked  collaterally.  The  decision  and 
further  proceedings  may  be  erroneous  and  ineffectual,  and 
may  be  set  aside  if  appealed  from,  but  they  are  not  void  in 
the  sense  that  they  can  be  ignored,  as  was  done  in  this  case. 
We  have  numerous  decisions  of  this  court  holding  directly 
in  accordance  with  the  theory  we  have  enunciated,  in  cases 
where  courts  of  inferior  jurisdiction  are  required  to  and  do 
pass  upon  the  facts  giving  them  jurisdiction,  and  holding  that 
where  courts  are  required  to  pass  upon  the  facts  giving  them 
jurisdiction,  and  they  assume  jurisdiction,  and  take  further 
action  in  the  matter,  such  decision  is  conclusive,  and  the 
proceedings  and  judgment  can  not  be  attacked  collaterally^ 
notwithstanding  the  assumption  of  jurisdiction  was  erroneous, 
and  might  be  set  aside  or  reversed  on  appeal.  The  judgment, 
though  erroneous,  while  it  remains,  is  as  binding  and  condu- 
sive  as  though  it  was  right,  and  based  upon  facts  giving  the 
court  rightful  jurisdiction.  See  Chicago,  etcy  R.  W.  Co, 
V.  SuJUwiy  ardty  p.  405,  and  authorities  there  cited. 
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This  priuciple  is  decisive  of  the  questioo  in  the  case  at  bar, 
for,  if  the  facts  giving  the  court  rightful  jurisdiction  did  not 
exist,  the  decision  was  wrong,  and  the  court  would  have  no 
rightful  jurisdiction  to  proceed  further;  but  it  is  conclu- 
sively settled  in  this  State  that  the  decision  of  the  court  in 
assuming  jurisdiction  can  not  be  questioned  in  a  collateral 
attack,  and  is  conclusive  until  set  aside  or  reversed  on  ap- 
peal. 

In  the  case  at  bar  the  appellee  filed  an  answer  in  the  cause 
pending  before  the  justice,  which,  it  is  contended,  put  in 
issue  th^  title  to  real  estate,  and  ousted  the  jurisdiction  of 
the  justice.  But  whether  the  answer  was  sufficient  or  not 
was  a  question  for  the  justice  to  pass  upon  before  certifying 
the  case  to  the  circuit  court,  or  taking  further  proceedings  in 
the  case.  The  court  did  pass  upon  the  question,  and  held 
that  the  answer  was  not  sufficient,  and  sustained  a»  demurrer 
to  it,  and  his  decision  is  conclusive,  and  so  were  the  further 
proceedings  following  thereafter,  including  the  final  judg- 
ment, and  it  can  not  be  attacked  collaterally  or  ignored  as 
utterly  void. 

We  have  a  class  of  cases,  particularly  when  the  question 
has  come  up  on  appeal,  as  to  the  validity  of  the  proceedings 
and  judgment  rendered  after  steps  have  been  taken  which 
Rightfully  terminated  the  jurisdiction  of  the  justice,  in  which 
it  is  said  that  the  proceedings  had  and  judgment  rendered 
after  such  stage  of  the  proceedings  were  void ;  but  to  use 
the  word  "  void ''  in  its  true  sense  would  be  to  put  those 
cases  in  direct  conflict  with  the  other  line  of  later  authorities 
which  we  have  referred  to,  and  cited.  Many  of  th^se  cases 
are  collected  and  cited  in  the  case  of  State^  ex  reL,  v.  WoleveVf 
supray  where  the  word  "  void  "  is  again  used.  The  word 
"  void  "  in  these  cases  must  be  held  to  mean  "  voidable.'' 
The  court  having  no  rightful  jurisdiction  after  the  steps 
were  taken  which  would  have  terminated  the  jurisdiction  if 
the  court  had  made  a  correct  ruling,  but  the  court  having 
the  right  to  decide,  its  decision,  whether  right  or  wrong,  was 
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binding  until  reversed,  and  the  judgment  rendered  in  the 
cause  can  not  be  treated  as  absolutely  void,  nor  is  it  subject 
to  a  collateral  attack. 

In  Our  opinion  stronger  reasons  exist  for  holding  that  a 
court  can  not  gain  jurisdiction  by  an  erroneous  ruling  than 
for  holding  that  its  jurisdiction  once  lawfully  acquired  is  ter^ 
minated  by  an  erroneous  ruling;  and,  certainly,  if  its  judgment 
in  the  former  case  is  not  void  or  subject  to  collateral  attack, 
it  18  not  in  the  latter. 

It  follows,  therefore,  from  the  conclusion  we  have  reached, 
that  the  court  erred  in  overruling  the  demurrer  to  the  reply. 

Judgment  reversed,  with  instructions  to  the  circuit  court  to 
set  aside  the  judgment  and  sustain  the  demorrer  to  the  reply. 

FUed  Feb.  27, 1892. 


.190    492| 

!ido  aoo 


130    49S 
|131    556 

130    492 
140    605 

\m~m 

160   ;S40 


No.  14,991. 

ElTTB  ET  AL.  V.  WlLLSON  ET  AL. 

Verdict. — Special  Finding9  UnatUhoriMed. — UDaathorised  finding!  inaerted 
in  a  special  verdict  most  be  disregarded. 

MoBTOAOB. —  Wkm  Deed  may  be  a  Mortgage, — ^rehaeer  with  NoHee.'^ An 
absolute  vonyeyance,  wilbont  any  accompanying  written  defeasance, 
contract  of  reparcbase,  or  otber  written  agreement,  may  be  sbown  by 
means  of  extrinsic  and  parol  evidence  to  be  in  reality  a  mortgage,  aa 
between  tbe  parties  to  it  and  as  against  all  those  deriving  title  from 
or  under  the  original  grantee  who  are  not  bona  fide  purchaaen  for 
value  and  without  notice. 

Samk. — How  ComUrvai  in  Abeenee  tf  Emdenee. — iVtma  fade  such  an  instru- 
ment is  an  absolute  deed ;  and  a  court  will  so  recognize  and  treat  it  in 
the  absence  of  affirmative  evidence  changing  its  apparent  character. 

FbauddlentConvstance. — Aiding  Qrantor  to  Reeover,— Heir. —  Wife. — As 
between  the  parties  a  court  of  equity  will  never  interfere  at  the  instance 
of  a  fraudulent  grantor,  who  executes  a  conveyance  to  cheat  his  credit- 
OTSf  to  aid  him  in  the  recovery  of  his  property ;  and  the  heirs  of  a 
fraudulent  grantor  can  no  more  question  the  validity  of  the  conveyance 
than  he  can  himself,  but  his  wife  can,  although  she  join  in  the  deed,  if 
she  had  no  knowledge  of  the  intended  fraud. 
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Costs. — QtUeting  Title, — Diselaimer, — In  order  to  recover  bis  costs,  a  de- 
fendant in  a  suit  to  qniet  title  mast  file  his  disclaimer  when  he  first 
appears ;  and  if  he  does  not  then  bat  afterwards  file  his  disclaimer  the 
plaintiff  will  be  entitled  to  a  judgment  for  all  costs  accrued  up  to  the 
date  of  its  filing. 

From  the  Dedatur  Circuit  Court. 

E.  P.  Ferris,  J.  8.  Ferris,  W.  A.  Moore  and  W.  W.  Spen- 
eer,  for  appellants. 

W.  G.  Holland,  O.  H.  WUaon,  F.  E.  Gavin  and  /.  D.  Mil- 
ler,  for  appellees. 

McBride,  J. — This  was  a  suit  by  the  appellant  Sarah 
Kvtts  for  the  partition  of  certain  land  in  Ripley  county,  of 
which  she  claims  to  be  owner  of  the  undivided  one-half,  one- 
third  of  which  she  claims  as  the  widow  of  one  David  H. 
Kitts,  and  one-sixth  as  heir  of  two  of  her  deceased  children. 
The  complaint  also  seeks  to  have  a  warranty  deed  of  the 
land,  executed  by  her  and  her  said  husband,  declared  a  mort- 
gage an^  to  have  her  title  quieted. 

There  was  a  cross-complaint  by  the  appellees  William  D. 
and  Thomas  E.  Wilson,  in  which  they  claim  to  be  the  own- 
ers in  fee  simple  of  all  of  said  land,  and  ask  that  their  title 
be  quieted. 

The  case  has  had  a  somewhat  remarkable  history.  It  has 
been  six  times  tried,  and  is  in  this  court  for  the  fourth  time. 
See  Oravms  v.  KiUa,  64  Ind.  681 ;  KiUa  v.  WiUaon,  89  Ind. 
95;  Kitts  v.  WilUon,  10.6  Ind.  147.  A  special  verdict  re- 
turned by  the  jury  last  trying  it  is  not  the  least  remarkable 
of  its  features.  It  was  apparently  constructed  by  the  jury 
according  to  their  own  ideas,  regardless  of  form  or  pre- 
cedent. It  consists  of  thirty-two  separately  numbered  pro- 
positions, each  signed  by  the  foreman,  in  which  findings  of 
fact,  of  evidence,  and  of  mingled  law  and  fact,  are  curiously 
mingled.  Such  as  it  is,  however,  all  of  the  parties  have 
elected  to  abide  by  it,  and  the  only  questions  presented  in 
this  appeal  grow  out  of  the  application  of  the  law  to  the 
facts  thus  found.     To  copy  the  special  verdict  would  unneo* 
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essarily  encumber  the  record  with  a  mass  of  verbiage.  It 
is  difficult  to  fairly  abstract,  but^  in  so  far  as  the  facts  found 
are  material  to  the  controversy,  they  are  substantially  as 
follows : 

January  13th,  1864,  David  H.  Kitts,  husband  of  the  ap- 
pellant Sarah  Kitts  was  the  owner  in  fee  simple  of  the  land 
in  controversy,  and  on  that  day  they  joined  in  conveying  it 
to  one  James  H.  Cravens,  by  what  on  its  face  purported  to  be 
a  warranty  deed.  The  consideration  named  in  the  deed  is 
$1,200,  less  a  school  fund  mortgage  for  $139.  Kitts  at  the 
time  owed  Cravens  $100,  and  was  about  entering  the  army. 
He  was  also  a  surety  on  the  official  bond  of  one  Vandever, 
who  was  sheriff  of  Ripley  county,  and  who,  the  jury  find, 
had  become  a  defaulter  in  a  large  sum  for  moneys  collected 
by  him  as  such  sheriff,  and  not  accounted  for,  and  had  ab- 
sconded. The  jury  find  that,  at  the  time,  Kitts  applied  to 
Cravens  to  know  what  he  should  do  in  the  matter  of  his  lia- 
bility on  Vandever's  bond,  and  that  Cravens  suggested  to 
him  the  conveyance  of  his  land  to  some  person  in  whom  he 
bad  confidence;  that  Kitts  suggested  Cravens,  and  there- 
upon, with  his  wife,  executed  the  deed.  Of  the  deed  to  Cra- 
vens the  jury  make  the  following  finding:  '^That  said 
writing  was  executed  and  delivered  to  said  Cravens  for  the 
fraudulent  purpose  of  cheating,  hindering  and  delaying  the 
creditors  of  said  Kitts  in  collection  of  their  claims  against 
him.'' 

The  jury  make  the  following  additional  finding  relative  to 
the  knowledge  which  the  appellant  had  of  the  fraudulent 
character  and  purpose  of  the  conveyance :  ^^And  that  the 
plaintiff  had  no  knowledge  of  the  liabilities  of  David  H. 
Kitts  on  the  Vandever  bond,  only  what  was  said  by  Cravens, 
that  it  was  to  get  shut  of  paying  a  liability  of  $3,000  grow- 
ing out  of  Vandever's  defalcation  and  a  Holten  execution.'* 

The  jury  make  a  further  finding  relative  to  the  convey- 
ance as  follows :  *'  In  consideration  of  which  there  was  a 
parol  agreement  made  between  said  Kitts  and  Cravens ;  that 
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was,  that  Cravens  was  to  pay  off  said  mortgage,  keep  the 
taxes  paid  on  the  said  Kitts  land,  and,  further,  when  David 
H.  Kitts  came  home  out  of  the  army,  and  paid  to  said  Cra- 
vens said  (100  that  Kitts  owed  said  Cravens,  and  paid 
back  the  school  fund  mortgage,  together  with  the  taxes, 
then  Cravens  was  to  deed  back  said  land  to  said  David  *H. 
Kitts." 

At  the  time  of  the  conveyance  there  were  on  the  land  a 
log  house,  a  frame  stable,  and'  some  other  improvements, 
and  Kitts,  with  his  family,  resided  on  it.  Kitts  enlisted  in 
January,  1864,  and  returned  from  the  army  July  4th,  1865. 
During  his  absence  the  land  was  occupied  by  the  appellant 
and  her  children.     It  was  then  worth  $2,860. 

After  Kitts  returned  from  the  army  he,  with  his  family, 
continued  to  reside  on  the  land  until  October  23d,  1868, 
during  which  time  he  farmed  and  improved  the  land  to 
some  extent.  He  also  cut  and  sold  100  cords  of  wood  from 
it,  and  cut  and  hauled  saw-logs  to  a  saw-mill  sufficient  to 
make  12,000  to  15,000  feet  of  lumber,  a  portion  of  which 
was  for  a  house  and  barn  on  the  land.  He  also  sold  other 
timber,  for  which  he  received  the  pay.  The  jury  make  find- 
ings of  some  length  relative  to  the  conveyance  by  Cravens 
to  KittB  of  some  lands  in  Missouri  and  of  Kitts'  removal 
there  with  his  family,  and  of  his  return  in  October,  1871. 

We  omit  these  because  not  material  as  the  controversy  is 
presented  to  us.  After  Kitts  returned  from  Missouri  in  Octo- 
ber, 1871,  a  tenant  who  was  occupying  the  land  under  Cravens 
vacated  the  premises,  and  Kitts  again  entered  into  possession, 
and  thereafter  resided  on  the  land  until  his  death,  which  oc- 
curred October  14th,  1873.  The  jury  find  that,  as  between 
Cravens  and  Kitts,  they  regarded  the  conveyance  of  January 
13th,  1864,  as  a  mortgage. 

November  6th,  1873,  the  appellant  filed  with  the  clerk  of 
the  Ripley  Circuit  Court  her  petition  as  widow  of  David  H. 
Kitts,  deceased,  to  have  the  property  belonging  to  his  estate 
set  off  to  her,  as  not  being  worth  over  $500.     This  resulted 
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in  the  filing  of  an  inventory  and  appraisement  amounting  to 
(482.90,  all  personal  property.  No  real  estate  was  inven- 
toried or  appraised.  The  appraisement  was  approved,  and 
by  order  of  court  the  title  to  the  property  was  vested  in  the 
widow.  ' 

December  Slst,  1873,  Cravens  and  wife  conveyed  the  land 
in  controversy  to  the  api>ellee  William  D.  Wilson  by  war- 
ranty deed,  for  the  expressed  consideration  of  $2,600,  and  on 
the  13th  day  of  January,  1874,  William  D.  Wilson  and  wife 
conveyed  to  the  appellee  Thomas  E.  Wilson  an  undivided 
interest  in  the  laud  by  quitclaim  deed. 

The  jury  do  not  find  the  extent  of  the  interest  conveyed 
,by  the  latter  deed,  but  find  that  the  consideration  was  $900* 

The  Wilsons  are  in  possession,  claiming  title  to  the  land 
through  said  conveyance  from  Cravens. 

The  twenty-seventh  finding  is  as  follows:  '*  27.  We  find 
that  William  D.  Wilson  and  Thomas  E.  Wilson  have  no 
title  whatever  in  or  to  the  real  estate  described  in  the  com-* 
plaint,  or  any  part  of  the  same,  or  as  described  in  the  cross- 
complaint  herein.'' 

The  jury. then  find  that  the  appellant  is  the  owner  in  fee 
of  the  undivided  one-half  in  value  of  the  property,  andtha€ 
the  remaining  heirs  of  Kitts  are  the  owners  in  fee  of  the 
residue,  specifying  their  respective  shares. 

They  also  make  the  following  finding :  ''  We  find  that 
the  Wilsons  purchased  this  land  with  full  notice,  as  set  forth 
in  the  complaint." 

The  foregoing  abstract  not  only  states  every  material  fact 
found  by  the  jury  necessary  to  a  determination  of  the  con- 
troversy, but,  in  addition,  somq|||||s  discussed  and  appar- 
ently relied  on  by  counsel,  but  #«#Mi  we  deem  wholly  im- 
material and  for^n. 

On  the  17th  day  of  May,  1888,  while  the  trial  before  the 
last  was  in  progress,  James  B.  Kitts,  one  of  the  appellants, 
filed  a  written  disclaimer,  and  on  the  next  day  the  court,  on 
motion  of  Wilson  and  Wilson,  rendered  judgment  in  their 
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favor  against  him  on  the  oross-compUint,  quieting  their  title 
as  against  him,  and  for  costs. 

Before  considering  the  other  questions  presented  by  the 
record,  we  will  8ay^,of  the  so-called  special  finding  numbered 
27,  that  it  is  not  a  finding  of  a  fact  proper  to  be  incorporated 
into  a  S{>ecial  verdict. 

It  can  be  regarded  as  no  more  than  the  conclusion  reached 
by  the  jury  as  to  the  legal  effect  of  the  &cts  previously  found 
by  them  relative  to  the  title  ftf  Wilson  and  Wilson.  If  it 
can  be  regarded  as  a  finding  of  fact  at  all,  it  is  no  more  than 
a  general  finding. 

Whether  the  parties  to  the  litigation  aad  title  to  the  prop* 
erty  in  controversy  is  a  mingled  question  of  law  and  of  fact, 
and  must  be  determined  bjr  the  court  applying  the  law  to  the 
facts  found.  The  question  of  practice  involved  does  not 
differ  in  principle  from  that  involved  in  the  case  of  PiUs* 
btirghy  etc.,  B,  R.  Co,  v.  Spenoer^  98  Ind.  186.  See,  also, 
Indianapolis,  etc.,  B*  W.  Co*  v.  Bush,  101  In'd.  582 ;  Pitts- 
burgh, etc.,  B.  W.  Co.  V.  Adams,  106  Ind.  151 ;  8ohn  v. 
Cawbem,  J 06  Ind.  302. 

The  same  may  be  said  of  the  findings  that  the  appellant  is 
the  owner  in  fee  of  the  undivided  one-half  of  the  property 
in  controversy,  and  that  the  remaining  heirs,  of  David  H. 
Kitts  are  the  owners  in  fee  of  the  residue. 

The  findings  are  unauthorized,  and « must  be  disregarded. 

The  position  of  the  appellant  is,  that  the  jury  having 
found  that  the  conveyance  by  Kitts  and  wife  to  Cravens  was 
regarded  by  them  as  a  mortgage,  the  title  to  the  land  re- 
mained in  Kitts,  subject  to  the  mortgage,  and  at  his  death 
descended  to  the  appellant  as  his  widow,  and  to  his  children  *, 
ihsX  Wilson  and  Wilson  having  taken  title  with  notice  of  the 
&cts  which  gave  to  the  deed  its  character  of  a  mortgage, 
they  acquired  no  greater  or  better  title  than  their  grantor 
Cravens ;  that  the  title  of  Kitts'  heirs  can  only  be  divested 
through  a  foreclosure  of  the  mortgage ;  and  that,  there  hav* 
Vol.  130.— 32 
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ing  been  no  foreclosure,  they  are  entitled  to  partition,  as 
they  woald  be  if  the  mortgage  had  been  in  th^  usual  form 
and  not  foreclosed. 

The  appellees,  however,  contend  that,  notwithstanding  the 
deed  was  intended  as  between  the  parties  to  be  merely  a  se- 
curity for  a  debt,  and  hence,  ii>  equity,  only  a  mortgage,  the 
jury  having  found  that  the  intention  of  the  parties  in  giving 
to  it  the  form  of  an  absolute  conveyance  was  to  defraud  the 
creditors  of  Kitts,  equity  will  refuse  to  aid  them  by  declar- 
ing it  a  mortgage,  and  will  leave  them  where  it  finds  them  ; 
that  the  appellant  and  the  children  of  the  grantor  all  claim 
as  his  heirs,  and  succeed  to  his  rights,  and  no  more,  and  that, 
as  he  could  not  appeal  to  a  court  of  equity  to  declare  the 
deed  a  mortgage,  they  can  not ;  that,  if  this  is  not  true  as  to 
the  appellant,  they  say  that  the  jury  expressly  find  that  she 
was  a  party  to  the  fraud,  and,  hence,  is  in  no  better  situation 
to  appeal  to  a  court  of  equity  for  relief  than  her  husband 
was.  They  further  insist  that  as  there  is  no  finding  that  the 
debt  secured  has  been  paid,  and  no  ofier  to  pay  or  to  ^^  do 
equity,''  the  appellant  has  no  standing ;  that  her  only  right 
would  be  that  of  redemption,  and  that  before  she  can  be  en- 
titled to  relief  she  must  do  equity  herself,  by  paying,  or  of- 
fering to  pay,  the  mortgage  debt;  also,  that  her  action  in 
applying  for  and  securing  the  decree  of  the  court  setting  off 
to  her  and  testing  in  her  the  title  to  the  estate  left  by  her 
husband,  is  an  admission  of  record,  which  estops  her  to  after- 
ward claim  title  to  this  land  as  against  those  who  bought  it 
thereafter. 

The  appellees  assigned  cross-errors,  alleging  that  the  court 
erred  in  adjudging  that  the  appellant  was  entitled  to  recover 
any  portion  of  the  land  in  controversy,  and  in  refusing  to 
render  a  decree  quieting  their  title  to  the  entire  land. 

James  B.  Kitts  has  also  assigned  as  separate  error  the  ac- 
tion of  the  court  in  rendering  judgment  against  him  on  his 
disclaimer,  while  the  remaining  heirs  of  David  H.  Kitts,  ap- 
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jpellants,  insist  that  the  court  erred  in  Dot  adjudging  them 
entitled  to  the  undivided  one-half  of  the  land. 

Even  if  we  were  to  disregard  the  specific  finding  of  the 
jury  that,  as  between  Cravens  and  Kitts,  they  regarded  .the 
conveyance  of  January  13tb,  1864,  as  a  mortgage,  its  char- 
acter is  clearly  fixed  by  the  other  facts  found.  It  is  clearly 
a  mortgage  to  which  the  parties  have,  for  reasons  of  their 
own,  seen  fit  to  give  the  appearance  and  form  of  an  absolute 
conveyance.  No  question  is  better  settled  in  this  State 
than  that  a  conveyance  of  land,  absolute  on  its  face,  without 
anything  in  its  terms  to  indicate  that  it  is  otherwise  than  an 
absolute  conveyance,  and  without  any  accompanying  written 
defeasance,  contract  of  repurchase,  or  other  agreement,  may, 
in  equity,  by  means  of  extrinsic  and  parol  evidence,  be 
shown  to  be  in  reality  a  mortgage  as  between  the  original 
parties,  and  as  against  all  those  deriving  title  from  or  under 
the  original  grantee,  who  are  not  6ona  fidt  purchasers  for 
value  and  without  notice.  Pomeroy  Eq.  Jur.,  section  1196 ; 
Herron  v.  HerroUj  91  Ind.  278 ;  Parker  v.  Hubble,  75  Ind. 
680 ;  Landers  v.  Beck,  92  Ind.  49 ;  Cox  v.  Batclife,  105 
Ind.  374;  Voss  v.  Eller,  109  Ind.  260. 

Counsel  for  the  appellants  err,  however,  in  assuming  that 
the  mere  existence  of  the  facts  which  change  its  apparent 
character  of  an  absolute  conveyance  into  that  of  a  mortgage 
is  alone  sufficient  to  determine  the  rights  of  the  parties,  and 
that,  because  facts  existed,  and  have  been  found  by  the  jury 
fixing  upon  the  instrument  that  character,  it  is,  therefore,  to 
be  considered  as  it  would  have  been  considered  if  it  had  been 
executed  in  the  form  of  an  ordinary  mortgage.  They  also 
err  in  assuming  that  because  in  this  State  a  mortgage  gives  a 
m^  lien  upon  land,  and  conveys  no  title  her  rights  are 
different  and  her  position  better  than  if  a  mortgage  con- 
veyed title. 

In  taking  these  positions  counsel  must,  of  course,  act 
on  the  additional  assumption  that  the  court  can  and  will 
necessarily  take  notice  of  the  existence  of  the  facts  changing 
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ao  instrument  which  to  all  outward  appearances  is  a  war- 
ranty deed  conveying  title  into  a  mere  mortgage.  Oan  the 
court  consider  and  act  upon  such  facts  ? 

Prima  fucie  the  instrument  is  an  absolute  deed.  Courts 
of  equity,  as  well  as  courts  of  law,  will  so  recognize  and 
treat  it  in  the  absence  of  affirmative  evidence  changing  its 
apparent  character. 

He  who  asserts  that  it  is  other  than  it  appears  to  be,  must 
establish  that  fact  by  evidence.  Such  evidence  will  only  be 
heard  by  a  court  of  equity,  which,  looking  through  the  en- 
tire transaction,  disregards  the  form  of  an  instrument,  and 
takes  note  of  the  actual  purpose  bf  the  parties.  In  an  ac- 
tion at  law  the  parties  would  not  be  allowed  to  show  that  an 
apparent  deed  was  only  a  mortgage.  Before  the  adoption  of 
the  code,  authorizing  the  same  court  in  one  action  to  admin- 
ister both  legal  and  equitable  relief,  a  party  could  not  de- 
fend in  ejectment  on  the  ground  that  an  apparent  absolute 
deed  was  only  a  mortgage,  until  he  had  first  obtained  a  de- 
cree in  equity  declaring  its  true  character.  Parker  v.  B^ib- 
ble,  supra. 

Now,  while  the  courts  will,  in  the  same  action,  administer 
both  legal  and  equitable  relief,  they  are,  as  courts  of  equity, 
governed  by  the  same  rules  and  act  upon  the  same  principles 
as  before. 

If,  when  the  question  was  presented  to  the  circuit  court, 
any  fiict  was  disclosed  which  showed  that  the  party  who  in- 
voked the  aid  of  the  court  was  without  standing  in  a  court 
of  equity,  that  court  had  no  power  to  extend  its  aid.  And, 
as  the  case  comes  to  us,  notwithstanding  the  findings  by  the 
jury,  we  are  compelled  to  first  examine  all  of  the  facta 
found  to  know  if  it  is  a  case  where  a  court  of  equity /^n 
interpose. 

Therefore,  notwithstanding  the  existence  of  facts  which 
would  change  the  apparent  character  of  the  instrument  and 
demonstrate  that  it  is  a  mere  mortgage,  we  must  at  the  out- 
set consider  the  standing  of  the  appellants  and  inquire  if 
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they  oome  with  clean  hands.  Has  their  conduct,  or  the  con- 
duct of  those  through  whom  they  claim,  been  such  that  we 
can  hear  them,  or  consider  the  facts  they  present  ?  If  they 
are  not  entitled  to  be  heard,  those  facts  must  be  disregarded ; 
and  the  instrument  must,  so  far  as  they  are  concerned,  retain 
the  apparent  character  which  the  parties  to  it  have  given  it, 
and  be  treated  as  an  absolute  deed  Conveying  title. 

The  fact  that  the  Wilsons  when  they  bought  had  notice 
of  the  facts  which  changed  the  apparent  deed  to  a  mortgage, 
is  only  material  if  the  appellants  can  avail  themselves  of 
these  facts. 

The  jury  found  that  the  deed  to  Cravens  was  executed  for 
the  fraudulent  purpose  of  cheating,  hindering  and  delaying 
the  creditors  of  Kitts. 

A  conveyance  of  property  made  to  hinder  or  delay  cred- 
itors is  illegal  as  to  creditors  only. 

As  between  the  parties  it  is  good,  and  a  court  of  equity 
will  never  interfere  at  the  instance  of  a  fraudulent  grantor  to 
aid  him  in  the  recoveiy  of  his  property.  Pom.  Ex).  Jur., 
section  401 ;  Edwards  v.  Haveratick,  53  Ind.  348 ;  Henry  v. 
Stevens,  108  Ind.  281 ;  Sweet  v.  Tinslar,  52  Barb.  271 ;  £oU 
V.  Rogers,  3  Paige,  154;  Bump  Fraud.  Conv.,  sections 
396,  397,  398. 

This  rule  has  been  applied  repeatedly,  when,  as  in  this 
case,  a  court  of  equity  was  asked  to  declare  a  deed  absolute 
in  its  terms  a  mortgage.  The  rule  is  thus  stated  in  Jones 
Mortgages,  section  283 :  "  The  grounds  on  which  courts  of 
equity  admit  oral  evidence,  to  show  that  a  deed  absolute  in 
form  is  in  fact  a  mortgage,  are  purely  equitable,  and  relief 
is  refused  whenever  the  equitable  consideration  is  wanting. 
Therefore,  when  a  debtor  has  made  an  absolute  conveyance 
of  his  land  to  one  creditor  for  the  purpose  of  defrauding  his 
other  creditors,  he  is  in  no  condition  to  ask  a  court  of  equity 
to  interfere  actively  in  his  behalf  to  help  him  get  his  land 
back  again,  and  thus  secure  to  him  the  fruits  of  his 
fraudulent   devices.      'One   who   comes  for  relief   into    a 
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court  whose  proceedings  are  intended  to  reach  the  con- 
science of  the  parties  must  first  have  that  standard  applied 
to  his  own  conduct  in  the  transactions  out  of  which  his  griev- 
ance arises.  If  that  condemns  himself,  he  can  not  insist 
upon  applying  it  to  the  other  party/  An  oral  agreement  be- 
tween the  debtor  and  creditor  who  took  the  conveyances 
whereby  the  latter  agreed  to  reconvey  the  land  upon  pay- 
ment of  the  debt  due  him,  is  not  deemed  in  such  case  an 
equitable  ground  for  relief.  The  court  will  interfere  only 
for  the  benefit  of  those  whom  the  debtor  intended  to  de- 
fraud/' See,  also,  cades  of  ParroU  v.  Baker,  82  Ga.  364 ; 
Ybarra  v.  Lorenzana,  63  Cal.  197 ;  Haaaam  v.  Barrett,  115 
Mass.  256. 

That  which  would  have  denied  to  Kitts  in  his  lifetime  a 
hearing  in  a  court  of  equity  stands  equally  as  a  barrier  in 
the  way  of  those  who  claim  as  his  heirs.  They  could  acquire 
no  greater  rights  by  inheritance  than  he  had.  The  heirs  of 
a  fraudulent  grantor  can  no  more  question  the  validity  of 
the  conveyance  than  he  can  himself.  WH^son  v.  Oampbell, 
119  Ind.  286  (290);  Laney  v.  Laney,  2  Ind.  196 ;  Springer  v. 
Droach,  32  Ind.  486 ;  Stetaart  v.  AcMey,  52  Barb.  283  (287); 
Moseley  v.  Moaeley,  15  N.  Y.  334;  Battle  v.  Street,  86 
Tenn.  282.  This  not  only  applies  to  such  of  the  children 
and  grandchildren  of  Kitts  as  are  parties,  but  also  to  the 
portion  claimed  by  the  appellant  by  inheritance  from  her 
two  deceased  children.  The  appellees  insist  that  the  one- 
third  which  she  takes  as  widow  she  takes  subject  to  the  same 
infirmity ;  that  she  takes  it  as  heir,  and  thus  is  upon  the 
same  footing  with  the  other  heirs.  This  contention  can  not 
be  sustained.  The  rights  of  a  widow  in  the  lands  of  her 
deceased  husband  are  not  merely  those  of  an  heir.  An 
heir  has  no  interest  in  the  lands  of  his  ancestor  until  the  an- 
cestor's death.  The  wife,  however,  has  an  inchoate  interest 
in  all  the  husband's  lands  from  the  instant  he  acquires  them. 
It  is  this  inchoate  interest  which  at  his  death  under  our 
statute  ripens  into  a  fee,  as  it  may  do  in  certain  contingen- 
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cies  even  during  the  life  bf  the  husband.  That  which  will 
deny  to  the  fraudulent  grantor  and  to  his  heirs  the  right  to 
equitable  assistance  in  declaring  an  apparently  absolute  deed 
a  mortgage  will  not  necessarily  aflFect  the  right  of  his  widow. 
Although  she  may  join  with  him  in  executing  a  conveyance 
of  his  land  which  is  intended  to  defraud  his  creditors,  if  she 
has  no  knowledge  of  the  intended  fraud  she  is  not  affected 
by  it.  If,  however,  she  not  only  has  knowledge  of  the 
fraud  but  participates  in  it,  she  will  have  no  better  standing 
in  a  court  of  equity  than  the  husband. 

The  finding  above  referred  to,  that  the  deed  to  Cravens 
was  executed  for  the  fraudulent  purpose  of  cheating,  hind- 
ering and  delaying  the  creditors  of  Kitts,  is  general  in  its 
terms,  and  applies  alike  to  David  Bf.  Kitts  and  to  the  ap- 
pellant. Of  her  the  jury  makes  the  additional  finding  thai 
while  she  did  not  know  of  her  husband's  liability  on  Van- 
dever's  bond,  she  did  know  from  Cravens  that  the  convey- 
ance was  made  to  avoid  payment  of  a  $3,000  liability  growing 
out  of  Vandever's  defalcation  and  a  certain  execution.  She 
was  therefore  a  participant  in  the  fraud,  and  a  court  of  equity 
will  not  aid  in  restoring  to  her  an  interest  in  property  which 
she  knowingly  and  actively  aided  her  husband  to  fraudu- 
lently withhold  from  his  creditors.  Barrow  v.  Barrow,  108 
Ind.  345 ;  Noble  v.  Noble,  26  Ark.  317 ;  Biering  v.  FUU 
(Tex.),  7  8.  W.  Rep.  229;  Blair  v.  Smith,  114  Ind.  114. 

She  will  be  leflb  where  she  has  knowingly  and  voluntarily 
placed  herself;  and  to  her,  as  to  the  remaining  parties  who 
claim  through  her  husband,  the  ^eed  is  in  law  and  in  fact 
what  it  purports  to  be. 

It  is  unnecessary  for  us  to  consider  what,  if  any,  effect 
should  be  given  to  her  act  in  having  the  property  belonging 
to  her  husband's  estate  set  over  to  her. 

The  appellant  insists  that  under  the  findings  the  appellees 
are  not  entitled  to  relief  on  their  oross-complaint,  for  the 
reason  that  the  special  verdict  does  not  find  the  specific  in- 
terest conveyed  by  William  D.  Wilson  to  Thomas  E.  Wil- 
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son.  This  is  a  matter  with  which  the  appellant  has  no  con- 
cern. 

The  facts  found  show  that  'between  them  the  two  Wilsons 
own  all  of  the  land,  and  that  neither  the  appellant  nor  any 
of  the  other  parties  has  any  intereA-  in  any  of  it.  There 
is  no  controversy  between  the  Wilsons  over  the  matter. 
Their  cross-complarnt,  in  which  they  join,  avers  that  the  in- 
terest owned  by  William  D.  is  the  undivided  three-fourths, 
and  that  of  Thomas  E.  is  the  undivided  one-fourth.  This, 
as  between  them,  must  be  taken  as  true,  and  is  conclusive. 

The  only  remaining  question  is,  did  the  court  err  in  ren- 
dering judgment  against  James  B.  Kitts  for  costs  on  his  dis- 
claimer? 

We  think  this  was  clearly  right.  If,  when  he  first  ap- 
peared to  the  actiyon,  he  had  filed  his  disclaimer,  he  would 
have  been  entitled  to  a  judgment  for  costs  under  section  1072, 
B,  S.  1881.  Instead  of  doing  this,  however,  he  contested 
the  claim  of  the  appellees,  and  only  files  a  disclaimer  after 
years  of  active  litigation. 

The  appellees  were  entitled  to  a  judgment  against  him  for 
all  costs  made  by  him  while  actively  contesting  their  right  ta 
the  property. 

The  law  is  with  the  appellees  upon  the  facts  stated  in  the 
special  verdict,  both  upon  the  assignment  of  errors  made  by 
the  appellant  and  upon  the  cross-assignment  of  errors. 

The  judgment  of  this  court  upon  the  assignment  of  errors 
is  against  the  appellant,  and  upon  the  cross-assignment  is  for 
the  appellees  Wilson  and  Wilson. 

A£Brmed  upon  the  assignment  of  errors,  and  reversed  upon 
the  cross-assignment  of  errors. 

Miller,  J.  took  no  part  in  the  consideration  or  decision 
of  this  cause. 

Filed  Dec.  S,  1891 ;  petition  for  a  rehearing  overruled  Feb.  26, 1892. 
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No.  15,621. 

Shobtle  £T  al.  t;.  The  Louisville^  New  Albany  and 

Chicago  Railway  Company. 

LikiTATiON  OF  AonONS. —  Eminent  Domain.--  0(mdemnation  for  EaUroad 
Rigid  tf  Way, — Beeovery  </  DamageB,~^Siaiuie  Applxeable. — In  a  proceeding 

g  under  sections  905-912,  R.  S.  1881,  against  a  railroad  company  to  xe» 
coTer  damages  occasioned  by  the  appropriation  of  land  taken  for  a 
right  of  way,  section  292,  B.  8.  1881,  limiting  actions  for  injuries  to 
real  property  to  six  years  does  not  apply.  Under  section  294,  B.  S. 
1881,  such  a  proceeding  must  be  commenced  within  fifteen  years  after 
the  cause  of  action  accrues. 

From  the  Tippecanoe  Circuit  Court. 

J.  F.  Kent,  for  appellants. 

E.  C.  Field  and  /.  F.  McHugh,  for  appellee. 

Coffey,  J. — On  the  4th  day  of  June,  1888,  the  appellants 
filed  their  complaint  in  the  Clinton  Circuit  Court,  praying 
that  their  damages,  occasioned  by  the  appropriation  of  cer- 
tain described  land  taken  for  a  right  of  way  for  railroad 
purposes,  might  be  assessed  under  the  provisions  of  sections 
906-912,  R.  S.  1881. 

It  appears  from  the  complaint  that  Samuel  C.  Shortle  died 
the  owner  of  the  land  described  in  the  complaint,  on  the 
19th  day  of  January,  1866,  leaving  his  widow,  Elizabeth 
Shortle,  and  the  appellants,  his  children  and  grandchildren, 
as  his  only  heirs  at  law ;  that  he  left  a  will,  which  has  been 
duly  probated,  by  the  terms  of  which  he  devised  the  land  to 
his  widow  during  her  natural  life ;  and  that  she  took  posses- 
sion of  said  land  and  occupied  the  same  until  her  death, 
which  occurred  in  the  year  1888.  Ih  the  year  1880,  the  In- 
dianapolis, Delphi  and  Chicago  Railroad  Company  took  pos- 
session of  the  strip  of  land  described  in  the  complaint,  as  a 
right  of  way,  and  graded  the  same,  put  down  its  railroad 
track,  and  the  same  has  ever  since  been  used  for  that  pur- 
pose. The  same  was  taken  without  the  consent  of  the  ap- 
pellants, and  without  the  assessment  or  the  payment  of  the 
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damages  occasioned  thereby.  The  appellee  is  the  successor 
of  the  Indianapolis,  Delphi  and  Chicago  Railroad  Company, 
and  is  now  in  the  possession  and  use  of  the  land,  operating 
its  railroad  thereon.  The  complaint  prays  for  a  writ  for  the 
assessment  of  the  damages  occasioned  by  the  appropriation 
of  the  right  of  way  mentioned  therein,  and  the  construction 
and  operation  of  the  railroad  over  the  land. 

The  appellee  answered  the  six  years'  statute  of  limitations, 
to  which  the  court  overruled  a  demurrer. 

The  sole  question  presented  for  our  decision  relates  to  the 
correctness  of  the  ruling  of  the  circuit  court  upon  this  de- 
murrer. 

If  the  rights  of  the  appellants  are  barred  by  the  six  years' 
statute,  the  judgment  below  should  be  affirmed;  otherwise  it 
should  be  reversed. 

It  is  not  claimed  that  any  provision  of  the  statute  under 
which  this  proceeding  is  had  limits  the  time  within  which  it 
shall  be  instituted;  but  the  claim  of  the  appellee  is,  that  an 
entry  upon  land  for  the  purpose  of  constructing^  railroad, 
without  the  consent  of  the  owner  of  such  land,  and  without 
the  assessment  and  tender  of  the  damages  occasioned  thereby, 
is  a  trespass,  an  injury  to  property,  the  right  to  sue  for  which 
is  barred  by  the  provisions  of  section  292,  R.  S.  1881.  This 
section  provides  that  actions  for  injuries  to  property,  dam- 
ages for  the  detention  thereof  and  for  the  recovery  of  the 
possession  of  personal  property  shall  be  commenced  within 
six  years  after  the  cause  of  action  accrues. 

In  the  case  of  Midland  R.  W.  Go.  v.  Smithy  125  Ind.  509, 
which  was  a  proceeding  similar  to  the  one  involved  here,  the 
question  as  to  whether  the  six  years'  statute  of  limitations  or 
the  fifteen  years'  statute  was  applicable,  was  argued  by  coun- 
sel, but  it  was  found  not  necessary  to  decide  the  question,  for 
the  reason  that  the  cause  of  action  did  not  accrue  six  years 
prior  to  the  commencement  of  the  suit. 

In  the  case  of  Strickler  v.  Midland  R.  W,  Co,,  125  Ind. 
412,  it  was  held  that  the  appellant  had  the  right  to  sue  for 
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trespass  or  to  pursue  the  statutory  remedy,  as  he  might  elect, 
but,  inasmuch  as  he  brought  his  action  for  trespass,  his  right 
to  recover  was  barred  by  the  six  years'  statute  of  limitations. 
See,  also,  Porta-  v.  Midland  R,  W.  Cb.,  125  Ind.  476. 

The  question  in  this  case  is  squarely  presented  as  to  whether 
the  same  statute  is  to  be  applied  to  the  statutory  proceeding 
*iiow  under  consideration. 

In  the  case  of  Forster  v.  Cumberland  Valley  R.  R.  Go,,  23 
Pa.  St.  371,  it  was  held,  following  the  case  of  Union  Canal 
Co.  V.  Woodside,  11  Pa.  St.  176,  that  an  application  for  a  writ 
to  assess  damages  under  statutory  provisions  somewhat  sim- 
ilar to  the  provisions  in  our  statute  was  in  substance 
an  action  of  trespass,  to  which  a  statute  of  limitations  upon 
the  subject  of  trespass  applied  ;  but  this  case  was  greatly  mod- 
ified by  the  later  case  of  Delaware,  etc.,  R.  R,  Go.  v.  Burson^ 
61  Pa.  St.  369. 

In  the  latter  case,  after  quoting  the  statute  limiting  actions 
for  trespass  to  six  years,  the  court  said  :  *'  I  think  it  is  not 
susceptible  of  doubt  that  the  Legislature  meant  only  to  limit 
suits  and  actions  known  to  common  law  proceedings  or  forms 
of  action.  The  case  we  are  considering  is  a  statutory  proceed- 
ing exclusively,  although  common  law  forms  may  be  used  in 
the  process  of  the  pleadings  on  appeal.  *  *  *  The  defend- 
ant has  no  right  to  complain  of  delay  as  a  reason  for  invok- 
ing the  statute ;  the  company  might  and  ought  to  have  pro- 
ceeded and  had  the  damages  assessed  and  paid  them,  if  it  did 
not  intend  that  the  plaintiff's  intestate  might  take  her  time 
to  test  the  damage,  inconvenience  or  otherwise,  that  the  road 
would  be  to  her  property  before  proceeding.'' 

The  writ  provided  for  by  our  statute  is  not  confined  to 
cases  of  trespass,  but  applies  also  to  cases  where  land  has 
been  taken  for  the  construction  of  a  railroad  un^er  an  im- 
plied parol  license ;  and  where  a  railroad  company  enters 
upon  land,  and  constructs  its  road  without  objection  from  the 
owner,  the  law  implies  a  license.  While  it  is  true  that  the 
owner  may  maintain  an  action  of  trespass  against  a  railroad 
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oompauy  for  eDtering  upon  his  land  without  his  oonsent,  he 
cau  not,  in  such  action,  iiecover  for  the  value  of  the  land  ap- 
propriated, nor  does  such  action  vest  title  to  the  laud  in  the 
company.  Anderson j  do.,  R,  R.  Go.  v.  Kemodle^  54Ind.314. 

The  proceeding,  therefore,  now  under  consideration,  in- 
volves the  recovery  of  damages  that  could  not  be  recovered 
in  an  ordinary  action  of  trespass,  and  is  something  more  than, 
that  action. 

For  these  reasons  our  conclusion  is  that  the  statute  limit- 
ing  actions  of  trespass  does  not  apply  to  this,  which  is  purelj 
a  statutory  proceeding. 

As  there  is  no  other  statute  limiting  the  time  within  which 
proceedings  of  this  kind  shall  be  commenced,  it  is  governed 
by  section  294,  B.  S.  1881,  which  limits  the  time  to  fifteen 
years. 

It  follows  from  what  we  have  said  that  the  court  erred  ia 
holding  that  this  proceeding  was  barred  by  the  six  years' 
statute  of  limitations. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
sustain  the  demurrer  of  the  appellants  to  the  answers  of  the 
appellee. 

Filed  Match  12, 1892. 
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Abustrong  et  al.  v.  The  Farmers'  National  Banz 

OF  Frankfort. 

Plbadino. — ExIMt, — Svuppiijiing  Omismon  in  PUading, — A  paper  not  prop- 
erly an  exhibit  can  not  supply  an  omission  in  the  pleading. 

Pleading  and  Surety.— i2ep2mn  BmL—Sale  of  Swreijf*$  Land  B^ort 
that  (^Principal, —  Waiver. —  When  Right  to  StibrogcUion  Ceases, — A  replevin 
hail  hy  voluntarily  paying  the  judgment  against  his  principal  does  not 
lose  his  right  to  be  subrogated  to  the  Hen  of  the  judgment;  nor  does 
he  lose  such  right  if  he  permit  his  own  land  to  be  levied  upon  and  sold 
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without  compelling  the  executive  officer  to  first  levy  upon  the  land  of  the 
principal;  neither  does  mere  procrastination,  not  extending  beyond  the 
expiration  of  the  lien  of  the  judgment,  defeat  his  right. 

From  the  Clinton  Circuit  Court. 

J.  V,  Kent^  for  appellants. 

8.  H.  Doyal  and  P.  W.  Gard,  for  appellee. 

MoBbide,  J. — ^The  appellee  by  this  proceeding  sought 
to  enjoin  the  sale  by  the  sheriff  of  Clinton  county  of  cer- 
tain land  levied  upon  by  him. 

The  only  question  we  deem  it  necessary  to  consider  is  the 
sufficiency  of  the  complaint^  which  was  properly  and  sea- 
sonably challenged  by  demurrer. 

While  the  suit  was  brought  to  enjoin  the  sale  of  land,  the 
complaint  contains  no  description  whatever  of  the  land. 
Reference  is  made  to  an  exhibit,  which  is  said  to  be  attached 
to  the  complaint,  and  to  contain  a  description  of  the  land  in 
question,  but  the  exhibit  forms  no  part  of  the  complaint, 
and  can  not  be  considered  for  any  purpose.  While  the  code 
provides  for  the  filing,  in  certain  cases,  of  papers,  or  copies, 
as  exhibits,  it  gives  no  warrant  for  the  practice  here  at- 
tempted. The  so-called  exhibit  is  not  in  any  sense  a  writ- 
ing, or  a  copy  of  a  writing,  upon  which  the  complaint  is 
founded,  but  is  simply  one  of  J^he  essential  averments  which 
the  pleader  has  entirely  omitted,  and  has  sought  to  bring  in 
by  reference  to  some  other  paper.  If  the  particular  aver- 
ment here  in  question  may  be  omitted,  and  thus  supplied, 
any  material  averment  in  a  pleading  may  with  equal  pro- 
priety be  supplied  in  a  similar  manner.  Wilson  v.  VaneCy 
55  Ind.  584;  Knight  v.  Flatrocky  etc.,  T.  P.  Cb.,  45  Ind, 
134 ;  Pollard  v.  Bowen,  57  Ind,  232 ;  Gasaiday  v.  American 
Ins.  Go.,  72  Ind.  95 ;  HUseman  v.  Sims,  104  Ind.  317 ;  Dum-^ 
bould  V.  Rowley,  113  Ind.  353,  with  many  other  cases. 

The  practice  is  inadmissible  in  any  case,  but  is  especially 
objectionable  where,  as  in  the  case  at  bar,  the  pleading  is  re- 
quired to  be  verified. 
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The  complaint  is  also  filially  defective  upon  other  grounds. 
It  is  averred  that  the  appellee  acquired  title  to  the  land 
through  a  sheriff ^s  sale,  and  has  since  conveyed  it  to  various 
parties  by  warranty  deeds,  and  brings  this  suit  for  the  pro- 
tection of  its  grantors,  and  to  avoid  liability  on  its  covenants 
of  warranty.  The  sale  through  which  it  claims  was  made 
under  a  judgment  recovered  by  it  against  one  Isaac  D.  Arm- 
strong and  another,  March  14th,  1877.  The  lands  were 
levied  upon  and  sold  as  the  property  of  said  Isaac  D.  Arm- 
strong, and  bid  in  by  the  appellee  August  12th,  1882. 
Inarch  15th,  1876,  a  judgment  was  recovered  against  said 
Armstrong  and  another  by  one  Burns.  On  this  judgment 
the  appellant  became  replevin  bail.  June  2d,  1876,  Isaac 
D.  Armstrong  conveyed  to  the  appellant  certain  real  estate, 
which,  in  common  with  the  land  in  controversy,  was  subject 
to  the  lien  of  both  judgments.  This  real  estate,  thus  con- 
veyed to  the  appellant,  was  afterward-  levied  upon  and  sold 
to  satisfy  the  Burns  judgment.  When  this  was  done  does 
not  appear  from  the  complaint,  except  that  it  was  prior  to 
the  appellee's  sale  of  August  12th,  1882. 

The  sale  which  this  action  was  brought  to  enjoin  was  upon 
an  execution  which  the  appellant  had  caused  to  issue  on  the 
Burns  judgment  for  his  use  as  replevin  bail.  The  appellee 
avers  that  when  he  bid  in  the  land  at  his  own  sale  he  had  no 
notice  that  the  Burns  judgment  was  not  satisfied  by  the  former 
sale,  or  that  the  appellant  had  paid  it,  or  that  it  was  in  any 
manner  a  lien  upon  the  land. 

As  we  understand  his  contention,  it  is  that  the  appellant^ 
by  allowing  his  land  to  be  sold  to  satisfy  the  Burns  judg* 
ment,  instead  of  compelling  the  oi&cer  to  first  exhaust  the 
property  of  his  principal,  waived  his  rights  as  replevin  bail 
as  against  the  appellee  ;  that  such  conduct  justified  the  ap- 
pellee in  the  belief  that  the  Burns  judgment  was  fully  satis- 
fied and  discharged  by  the  first  sale,  and,  coupled  with  the 
additional  facts  that  the  appellant's  property,  being  conveyed 
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to  him  after  the  lien  of  the  Burns  judgment  had  attached  to 
it,  was  levied  upon  as  the  property  of  -Isaac  D.  Armstrong, 
and  that  the  appellant  had  delayed  the  enforcement  of  his 
rights  as  replevin  bail  for  eight  years,  together  estop  him 
from  now  enforcing  it  as  against  the  appellee. 

While  section  698,  R.  8.  1881,  makes  it  the  imperative 
duty  of  the  officer  to  exhaust  the  property  of  the  judgment 
debtor  before  levying  upon  or  selling  the  property  of  the  re- 
plevin bail,  the  right  of  the  surety  to  the  protection  afforded 
him  by  section  1214,  R.  8.  1881,  does  not  depend  upon 
whether  or  not  the  officer  has  discharged  that  duty.  The 
latter  section  provides  that  when  the  replevin  bail  is  com- 
pelled to  pay,  or  ^'  shall  make  any  payment  which  is  applied 
upon  such  judgment,'^  etc.,  it  shall  not  be  discharged  by  such 
payment,  but  shall  remain  in  force  for  his  use.  Whether  the 
payment  is  made  in  money  or  by  the  sale  of  his  property  is 
not  material. 

Nor  is  compulsory  payment  necessary.  He  may  pay  vol* 
untarily,  and  will  be  entitled  to  keep  alive  and  enforce  the 
judgment  for  his  use. 

While,  on  the  facts  as  pleaded,  it  was  the  duty  of  the 
sheriff  to  have  first  levied  upon  and  sold  the  property  of  the 
judgment  debtor,  Isaac  D.  Armstrong,  and  while  he  might 
have  been  compelled  by  the  appellant  to  do  so,  it  can  not  be 
said  that  the  appellant  waived  any  right  by  not  compelling 
the  performance  of  duty  by  the  officer.  If  in  fact  his  prop- 
erty was  sold  to  satisfy  the  judgment,  he  is  entitled  to  have 
it  kept  alive  and  enforced  for  his  use.  This  he  may  do  at 
any  time  during  the  existence  of  its  lien.  Mere  delay  upoa 
his  part,  if  not  prolonged  until  the  lien  of  the  judgment  has 
expired,  can  not  of  itself  operate  as  a  waiver  of  his  right. 
Nor  can  it  of  itself  and  alone  serve  to  estop  him.  The  en- 
tering of  replevin  bail  is  an  act  of  which  all  persons  are 
bound  to  take  notice,  and  the  law,  which  all  are  presumed  to 
know,  charges  them  with  knowledge  of  his  rights. 
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The  court  erred  in  overruling  the  demurrer  to  the  oom* 
plaint. 

Judgment  reversed,  with  coste. 
•    Filed  March  15, 1892. 
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BABJEt  V.  YBBMIIiTA. 

pBAcnCB.— ISewrstn^  Oaae  on  Weighi  of  the  Evidmce.'^ThB  Sapreme  OoQil 
will  nsaalljr  not  reverse  a  case  on  the  evidence,  althoagh  the  appel- 
lant has  the  preponderance. 

From  the  Jackson  Circuit  Court. 

W.  K.  Marshall  and  D.  A.  Kochenour,  for  appellant. 
i2.  AppIewhiUf  J.  F.  Applewhite  and  B.  E.  Long,  for  ap- 
pellee. 

Miller,  J. — The  appellee  sued  the  appellant  to  quiet  the 
title  to  a  small  tract  of  land.  The  complaint  was  answered 
by  a  general  denial,  and  the  cause  submitted  to  the  court 
for  trial,  who  found  for  the  plaintiff. 

The^only  question  discussed  is  the  sufficiency  of  the  evi* 
dence  to  sustain  the  finding  and  judgment  of  the  court. 

It  is  agreed  that  both  parties  claim  title  under  Peter  Burk. 

The  evidence  shows,  without  dispute,  that  Peter  Burk  sold 
the  property  to  the  appellee,  in  January,  1888,  and  conveyed 
the  same  to  him  by  two  separate  general  warranty  deeds, — 
one  executed  January  6th,  1888,  in  which  he  was  joined  by 
George  Burk  and  Amos  Burk  and  wife,  but  not  by  Minerva 
Burk,  his  own  wife  ;  the  other  executed  by  Peter  Burk  and 
wife,  on  the  29th  day  of  August,  1 888.  The  land  had  been 
held  by  Peter  Burk,  George  Burk  and  Amos  Burk,  as  ten* 
ants  in  common,  but,  some  time  before  the  sale  to  Vermilya, 
had  been  set  off  to  Peter,  in  an  equitable  partition.  Gteorge 
and  Amos  joined  in  the  conveyance  to  perfect  the  title.    At 
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the  time  of  the  first  cooveyance,  Peter  Bark  and  his  wife 
were  separated,  and  she  refused  to  join  in  the  deedt  After 
a  reconciliation  between  them,  the  second  deed  was  executed. 

The  evidence  shows,  without  dispute,  that  the  considera- 
tion agreed  upon  was  fully  paid,  partly  to  Peter  Burk,  and 
partly  to  his  wife. 

This  makes  up  the  chain  of  title  by  which  the  appellee 
claims  the  land. 

The  evidence  on  the  part  of  the  defendant,  who  is  the  ap* 
pellant  here,  tends  to  show  that  some  tifne  prior  to  the  first 
conveyance  made  to  the  appellee,  Vermilya,  Peter  Burk  ex- 
changed the  land  in  controversy  with  the  appellant,  for  an- 
other tract  of  land,  and  that  under  the  contract  each  party 
took  possession  of  the  property  which  he  was  to  receive; 
that  the  contract  was  a  parol  one,  and  that  no  deeds  had 
been  executed  between  them  to  perfect  the  exchange.  It  is 
conceded  that  at  the  time  Burk  sold  the  land  to  the  appellee 
it  was  in  the  possession  of  the  appellant. 

The  appellee  meets  this  evidence  with  the  claim  that  no 
snch  exchange  of  property  ever  took  place,  but  that  the 
possession  of  the  appellant  was  by  the  mere  license  of  Burk ; 
also  that,  if  such  contract  of  exchange  ever  took  place  be- 
tween Barr  and  Burk,  such  contract  had  been  reiScinded,  and 
that  Barr  had  sold  and  conveyed  to  another  the  land  which 
he  was  to  convey  to  Burk  in  exchange  for  the  property  in 
dispute. 

This  is  denied  by  the  appellant,  who  claims  that  he  had 
purchased  the  property  of  Burk  before  he  conveyed  it  away. 

No  useful  purpose  would  be  subserved  by  setting  out  the 
evidence  in  this  opinion.  As  it  comes  to  us  in  the  record, 
it  seems  to  preponderate  largely  in  favor  of  the  appellant. 
It  shows,  however,  that  the  appellee  was,  if  the  appellant 
owned  the  land  which  Burk  sold  and  conveyed  to  him, 
grossly  imposed  upon,  and  that  Peter  Burk  was  the  son-in- 
law  of  the  appellant,  and  that  all  the  material  evidence  in 
Vol.  130.-  -33 


514 


SUPREME  COURT  OF  INDIANA, 


Tacker,  Treasarer,  et  al,  v.  Sellers. 


/ 


the  cause,  in  favor  of  the  appellant,  was  given  by  himself 
and  Burk,  and  by  members  of  their  families;  that  both  the 
appellant  and  Burk  were  impeached,  as  witnesses,  by  the  tes- 
timony of  many  of  their  neighbors,  and  no  effort  was  made 
to  sustain  their  characters.  We  are  unable  to  say  that  this^ 
when  taken  in  connection  with  the  statements  and  admis- 
sions of  Burk  made  as  a  part  of  the  res  gestce,  and  the  state- 
ments of  the  appellant  made  to  the  appellee  when  asked  Uy 
vacate  the  premises,  and  the  inferences  to  be  drawn  from  the 
conduct  of  the  parties  and  the  logic  of  events,  may  not  have 
been  suflScient  to  raise  such  a  conflict  of  evidence  as  to  for- 
bid us  from  interfering  with  the  conclusion  arrived  at  b^ 
the  court. 

Judgment  affirmed. 

FUed  Mazch  15, 1892.  ' 
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TucEEB,  Tbeasubeb,  et  Aii.  V.  Sellebs. 

F&ICTIOE. — Supreme  OowrL-^FaUure  io  SpeeifieaUy  Point  Qui  DrfeeU  in  Fkad^ 
ing, — Defects  in  a  pleading  which  are  i^ot  apparent  from  abareBtatement, 
must  be  specifically  pointed  out  by  counsel,  and  they  must  support 
their  position  by  argument,  and,  if  need  be,  by  the  citation  of  author* 
ities ;  and  unless  this  is  done,  the  court  will  assume  that  no  defects  exist 
in  the  pleading. 

JuBiSDiOTiOK. —  When  CoUatend  Attack  wiU  not  Lie, — Where  there  is  general 
jurisdiction  of  the  subject,  and  the  jurisdiction  of  the  particular  case 
depends  upon  the  facets,  the  decision  of  the  tribunal  making  it  is  con* 
elusive  against  a  collateral  attack. 

Same.— J?y  Content, — Consent  or  acquiescence  can  not  confer  jurisdiction 
of  the  general  subject ;  but  jurisdiction  of  a  particular  instance  falling 
within  the  scope  of  the  general  subject  may  be  given  by  consent,  either 
express  or  implied. 

Sams. — Notice  N^cestary. — There  can  be  no  jurisdiction  without  notice. 

Same. — Notice, — Sufficiency. — If  the  notice  given  is  sufficient  to  call  into 
exercise  the  authority  of  the  court  and  invoke  its  judgment  upon  the 
jurisdictional  facts,  the  decision  of  the  court  that  there  was  notice  caD 
not  be  held  void,  and  its  judgment  on  that  ground  collaterally  attacked. 
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Same. — Dffeetive  Notice.— It  there  is  a  notice  proyided  for  hj  law,  and  no- 
tice is  assqmedito  be  given  under  the  law,  then  there  is  jurisdiction^ 
•although  the  notice  is  defective. 

Gbayel  Boads.— (^a(eraZ  Attack  on  Decmon  of  Board  of  County  Commit' 
sUmers, — The  decision  of  aboard  of  county  commissioners  that  a  peti- 
tion for  a  free  gravel  road  is  sufficient,  and  that  it  is  signed  by  the 
proper  number  of  freeholders,  is  conclusive  as  against  a  collateral  attack. 

Same. — Extent  ofPlower  qf  Covnty  Board, — A  board  of  county  commission- 
ers  have  not  only  power  to  order  free  gravel  roads  to  be  constructed, 
but  also  to  order  bonds  to  be  awarded  for  its  construction. 

Saks. — Notice  (^  AateaoMJiL — ^The  board  has  no  authority  to  order  the 
making  of  an  assessment,  or  second  assessment,  without  first  giving  no- 
tice thereof. 

Same. — Ataettment. —  When  EffetHvt, — Approved.— The  assessment  for  a  free 
gravel  road  does  not  become  effective  until  approved  by  the  board  of 
county  commissioners. 

Same. — Ii^vneUon. — Bringing  Suit  Before  Aseeemnent  Under  D^eetwe  Notice. — 
If  a  suit  is  brought  to  enjoin  an  assessment  about  to  be  made  under  a 
defective  notice,  an  answer  setting  up  such  notice  and  an  assessment 

[  made  subseqnetitly  to  the  commencement  of  such  suit,  is  insufficient. 

From  the  Putnam  Circuit  Court. 

J.  A.  Smiley,  W.  O.  Neff  and  J.  L.  Myers,  for  appellants, 
if.  A.  Moore  and  (?.  C.  Moore,  for  appellee. 

Elliott,  C.  J. — The  appellee  seeks  by  his  complaint  an 
injunction  against  the  appellant  as  treasurer,  restraining  bipi 
from  collecting  an  assessment  levied  upon  the  land  of  the 
former  for  the  construction  of  a  free  gravel  road.  The  es- 
sential averments  of  the  complaint  are  that  the  viewers  re- 
ported that  the  laud  of  the  appellee  was  not  liable  to  assess- 
ment; that  he  was  informed  by  the  board  of  commissioners 
and  the  viewers  that  he  could  not  contest  the  assessment,  as 
his  land  was  not  within  the  territory  subject  to  assessment^ 
and  that  he  was  not  notified  of  any  subsequent  proceedings. 
The  appellants'  counsel  have  not  pointed  out  any  objections 
to  the  complaint,  but  say,  in  general  terms,  that  it  is  not 
good.  We  must,  under  the  long-settled  rules  of  the  court, 
decline  to  search  for  defects  in  the  complaint,  and  assume 
that  none  exist.     Counsel  can  not,  by  general  assertions  in 
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their  briefs,  secure  a  reversal  of  a  judgment  because  of  sup- 
posed defects  iu  a  pleading.  Defects  which  are  not  apparent 
from  a  bare  statement,  must  be  specifically  pointed  out  by 
counsel)  and  they  must  support  their  position  by  argument, 
and,  if  need  be,  by  the  citation  of  authorities. 

The  answer  is  long,  but  we  think  its  material  allegations 
can  be  briefly  stated.  In  substance,  the  facts  stated  are  these : 
A  petition  for  the  road  named  in  the  complaint  was  filed,  and 
proper  steps  taken  up  to  the  report  of  the  viewers.  The 
viewers,  as  we  understand  the  answer,  did  not  include  in 
their  report  the  land  of  the  appellee.  The  reason  for  not 
including  it  was  that  it  was  included  in  a  report  made  upon 
a  petition  for  another  road.  The  petition  for  the  first  road, 
as  we  may  designate  the  one  not  named  in  the  complaint,  was 
dismissed.  After  this  petition  was  dismissed,  the  board  or- 
dered the  lands  that  had  been  omitted  from  the  former  report 
upon  the  second  road  (the  one  described  in  the  petition)  to 
be  assessed.  In  obedience  to  this  order,  the  engineer  placed 
the  omitted  lands  upon  the  map  prepared  by  him,  and  the 
board,  in  regular  session,  directed  the  viewers  to  view  the 
lands,  but  by  inadvertence  this  order  was  not  entered  of  rec- 
ord. The  plaintiff's  land  is  within  one-fourth  of  a  mile  of 
the  line  of  the  road.  The  assessment  upon  his  land  was  just 
and  equitable.  After  the  viewers  made  their  report,  the  au- 
ditor gave  the  proper  notice  of  the  meeting  of  the  board  ap- 
pointed to  hear  and  determine  complaints  of  property-owners. 
At  the  meeting  of  the  board  ^*  plaintiff,'^  as  the  answer  avers, 
^'  appeared,  and  filed  written  objections  to  so  much  of  the  as- 
sessment as  included  his  land,  which  were  overruled,  but  no 
appeal  was  taken."  In  June,  1887,  the  auditor  reported  that 
the  estimated  cost  of  the  road  reported  to  the  board  was  er- 
roneous, and  that  it  would  cost  $5,924.22  more  than  the  sum 
estimated  by  the  engineer.  Acting  upon  the  report  of  the 
auditor,  the  board  ordered  a  reassessment  to  be  made.  No- 
tice of  the  time  and  place  of  the  meeting  of  the  board  to 
hear  complaints  against  the  report  making  the  reassessment 
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was  given.  The  origiDal  petition  for  the  construction  of  the 
road  was  filed  in  1883.  The  road  was.constructed  under  the 
contract  awarded  by  the  boards  and  was  completed  in  1885. 
Bonds  were  issued  by  the  board  to  pay  for  the  construction 
of  the  road. 

The  board  of  commissioners  undoubtedly  had  jurisdiction 
of  the  general  subject.  It  is,  indeed,  the  court  of  exclusive 
original  jurisdiction.  Our  decisions,  as  well  as  the  decisions 
of  many  other  courts,  explicitly  assert  this  general  doctrine. 
The  jurisdiction  is  not  merely  to  order  free  gravel  ros^ds  to 
be  constructed,  but  to  order  lands  to  be  assessed.  Chicago, 
etc.,  R.  W.  Co.  v.  StUtorij  antCy  p.  405  ;  State,  exrd.y  v.  Wolever, 
127  lud.  306  (315);  Alexander  v.  Oill,  antey  p.  485;  Jackaonv. 
Smith,  120  Ind.  520  (522).  As  the  board  had  jurisdiction  of 
the  general  subject,  its  order  that  the  petition  for  the  road  was 
sufficient,  and  was  signed  by  the  proper  number  of  freehold- 
ers, is  conclusive  as  against  a  collateral  attack,  such  as  that 
made  in  this  case.  Board,  etc.,  v.  Hall,  70  Ind.  469  ;  Hill  v. 
Probsty  120  Ind.  528;  Reynolds  v.  Paris,  80  Ind.  14;  Hil- 
ton  V.  Mason,  92  Ind.  157  ;  Strieb  v.  Cox,  111  Ind.  299  (305), 
and  cases  cited;  Board,  etc.,  v.  Montgomery,  106  Ind.  517  (521), 
and  cases  cited.  It  has  been  the  rule  in  this  State  since  the  de- 
cision in  PHtxiTismUe,  etc.,  R.  R.  Go.  v.  City  of  Evansville,  15  Ind., 
395,  that  where  there  is  general  jurisdiction  of  the  subject, 
and  the  jurisdiction  of  the  particular  case  depends  upon  the 
facts,  the  decision  of  the  tribunal  is  conclusive  as  against  a 
collateral  attack.  This  rule  has  been  again  and  again  as- 
serted by  our  own  court,  as  well  as  by  the  Supreme  Court  of 
the  United  States,  and  many  other  courts.  McEneney  v.  Town 
of  Sullivan,  125  Ind.  407  (412),  and  cases  cited.  See  author- 
ities cited  in  Elliott  Roads  and  Streets,  p.  219,  notes  3 
and  4.  It  can  not  be  said  in  this  instance  that  the  proceed- 
ings were  coram  nonjudice,  for  there  was  a  court,  there  was 
authority  over  a  general  subject,  and  there  was  an  assump- 
tion of  jurisdiction. 

There  was,  it  is  very  clear,  jurisdiction  of  this  particular 
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instance  ap  to  and  including  the  time  the  appellee  appeared 
before  the  board  of  commissioners  and  objected  to  the  orig- 
inal assessment  against  his  land.  The*  law  is  that  one  who 
appears  can  not  afterwards  object  that  there  was  no  jurisdic- 
tion over  him  and  his  property.  W(Mih%ngUm  Ice  Go.  v.  Lay, 
103  Ind.  48.  See^  also,  authorities  cited  in  Elliott  Roads 
and  Streets,  p.  245,  note.  We  do  not,  of  course,  mean  to 
be  understood  as  affirming  that  parties  may,  by  consent  or 
acquiescence,  confer  jurisdiction  of  the  general  subject. 
That, can  only  be  conferred  by  law.  But  we  do  affirm  that 
jurisdiction  of  a  particular  instance  falling  within  the  scope 
of  the  general  subject  may  be  given  by  consent,  either  express 
or  implied.  We  are  not,  in  this  instance,  confronted  with 
the  question  whether  there  can  be  an  estoppel  in  a  case 
where  its  principal  element  is  a  judgment  rendered  in  a  case 
where  there  was  an  absolute  and  entire  want  of  jurisdiction. 
Here,  as  we  have  seen,  the  law  gives  jurisdiction  of  the  gen- 
eral subject,  and  there  was,  so  far  as  the  question  is  pre- 
sented by  this  collateral  attack,  a  rightful  exercise  of  juris* 
diction  up  to  the  proceedings  relative  to  the  order  directing 
a  reassessment.  There  was  authority  to  order  an  additional 
assessment,  and  over  that  subject  there  was  general  jurisdic- 
tion. Boardj  etc.,  v.  FuUen,  111  Ind.  410,  and  authorities 
cited ;  Gamn  v.  Board,  etc.,  104  Ind.  201 ;  (JampbeU  v. 
Boards  etc,  118  Ind.  119,  and  authorities  cited;  Rogers  v. 
Voorhees,  124  Ind.  469. 

The  authorities  to  which  we  have  referred  conclusively 
answer  the  contention  of  the  appellee's  counsel  that  the  pro- 
ceedings prior  to  the  additional  assessment  are  void,  and  may 
be  overthrown  by  a  collateml  attack.  We  have  many  cases 
wherein  it  was  held  that  the  collateral  attack  was  unavailing 
although  there  was  much  stronger  ground  for  the  overthrow 
of  the  entire  proceedings  than  any  here  shown  by  counsel 
against  the  proceedings  up  to  the  order  for  a  second  assess- 
ment. Otis  V.  De  Boer,  116  Ind.  631,  and  cases  cited; 
Mtmcey  v.  Joest,  74  Ind.  409 ;  Brocaw  v.  Board,  etc,  73 


i 
/  NOVEMBER  TERM,  1891.  619 

» 

Tucker,  Treasurer,  ttoLv,  Sellers. 

^^^^^M— ri  r  *  r        -  .       _       -     i     ■  ■  _LI_LJ  I 

t 

Ind.  543;  Prezinger  v.  HamesSy  114  Ind.  491;  Johnson  v. 
State,  etc.j  116  lud.  374,  and  cases  cited. 

The  question  of  difiSculry  is  as  to  the  proceedings  snbse- 
qaeut  to  the  first  assessment,  and  the  orders  based  on  it.  The 
authorities  are  decisively  against  the  right  to  make  an  addi- 
tional assessment  without  notice  to  the  persons  upon  whose 
property  the  assessment  is  levied.  While  the  authority  to 
make  such  an  assessment  in  undoubted,  it  is  yet  quite  as  cerr 
tain  that  it  can  not  be  made  without  notice.  The  notice  for 
the  original  assessment  spends  its  force  when  that  assess- 
ment is  finally  made^  and  a  second  assessment  can  pot  be 
made  unless  the  land-owners  are  given  '^  their  day  in  court.''  . 
The  right  to  "a  day  in  court''  is  a  constitutional  right  that 
even  an  express  statute  can  not  take  away.  Board,  eto.,  v. 
FuUen,  118  Ind.  168;  Qavin  v.  Boards  etc.,  supra;  Martin 
V.  Neal,  126  Ind.  647  (666) ;  Board,  etc.,  v.  Fullen,  supra; 
Campbell  v.  Board,  etc.,  118  Inti.  119  (120);  Board,  etc.,  v. 
FatUor,  114  Ind.  176;  AbbeU  v.  Board,  etc.,  114  Ind.  61 ; 
Board,  etc.,  v.  Graver,  116  Ind.  224;  Kuntz  v.  Sumption, 
117  Ind.  1.  It  is  true  that  the  object  of  the  statute  is  to 
impose  upon  lands  specially  benefited  by  the  construction  of 
a  gravel  road  the  burden  of  paying  the  cost  of  constructing 
it,  and  to  relieve  the  county  from  the  burden.  Rogers  v. 
Voorhees,  supra;  Board,  etc.,  v.  Fullen,  118  Ind.  158 ;  Strieb 
V.  Cox,  111  Ind.  299.  But  this  object  can  not  be  attained 
at  the  expense  of  the  paramount  constitutional  right  of  the 
citizen  to  notice.  * 

It  is  evident  from  what  has  been  said  that  the  pivotal 
question  in  this  branch  of  the  case  is  as  to  the  effect  of  the 
notice  given  the  property-owners  to  appear  before  the  board 
of  commissioners  at  the  time  and  place  designated,  and  in- 
terpose objections,  if  any  they  had,  to  the  second  or  addi- 
tional assessment.  If  that  notice  was  sufficient  to  call  into 
'  exercise  the  authority  of  the  board  and  invoke  its  judgment 
upon  the  jurisdictional  facts,  the  decision  can  not  be  ad- 
judged void.     This  is  so,  for  the  reason  that  authority  to 
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decide  is  jarisdictional.  Boards  etc.,  v.  MarkUy  46  Ind.  96,. 
and  authorities  cited;  De  Quindre  v.  WiUiams,  31  Ind.  444; 
LarUz  v.  Mc^eU,  102  Ind.  23  (28) ;  SneUon  v.  Stale,  ex  rel., 
16  Ind.  29 ;  Jackson  v.  State,  etc.,  104  Ind.  516,  and  authori- 
ties cited  ;  Rhode  Island  v.  Mojeeachueette,  12  Peters,  657. 

If  there  was  notice  provided  for  by  law,  and  notice  waa 
assumed  tp  be  given  under  the  law,  then  there  was  jurisdic- 
tion, although  the  notice  may  have  been  defective.  Muncey 
V.  Joeai,  supra  ;  Jackson  v.  State^  etc,,  supra;  Otis  v.  De  Boer^ 
supra;  Hume  v.  Conduitt,  76  Ind.  598 ;  McAlpine  v.  Sweet- 
ser,  76  Ind  78 ;  Hackett  v.  State,  etc.,  US  Ind.  532 ;  Kleyla  v. 
Hasketty  112  Ind.  515;  Adams  v.  Harrington,  114  Ind.  66; 
S/y  V.  Board,  etc.,  112  Ind.  361 ;  Essig  v.  Lower,  120  Ind. 
239  (245),  and  cases  cited. 

It  is  settled  that  the  Legislature  most  prescribe  some  no- 
tice in  such  cases  as  this,  but  what  the  notice  shall  be  is  a- 
legislative  question,  subject  only  to  the  limitation  that  it 
shall  not  be  palpably  unreasonable.  The  Legislature  has  ex- 
ercised the  authority  to  prescribe  the  notice  that  shall  be 
given  to  property-owners  who  desire  to  lodge  complaints  with 
the  board  of  commissioners  against  the  assessments  upon 
their  lands,  and  the  notice  prescribed  is  reasonable  and  fiiir. 
Section  5096,  B.  S.  1881. 

In  our  judgment  the  notice  provided  for  in  the  statute  ta 
which  we  have  referred  does  give  the  land-owners  **  their  day 
in  court.''  The  assessment  does  not  become  effective  until  it 
is  approved  by  the  board  of  commissioners,  and  the  notice 
prescribed  affords  the  property-owners  an  opportunity  to  lit- 
igate the  validity  of  the  assessment.  As  there  was  notice 
before  a  final  decision,  there  was  jurisdiction.  There  was  na 
question  open  except  the  validity  and  amount  of  the  addi- 
tional assessment ;  the  question  of  the  utility  of  the  road 
and  kindred  questions  were  finally  adjudicated  by  the  prior 
orders  of  the  board.  The  decision  of  the  board  of  com- 
missioners upon  the  additional  assessment  might  have  beeo 
appealed  from  in  the  same  general  mode  as  the  original  as* 
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sessment.  Boardy  ete.,  v.  FuMen,  118  Ind.  158.^  Bat  on  sach  au 
an  appeal  the  validity  of  prior  orders  of  the  board  could  not 
have  been  litigated.  As  there  was  the  legal  and  ordinary 
remedy  by  appeal^  the  appellee  would  have  had  no  right  to 
collaterally  attack  the  proceedings  by  the  extraordinary  writ 
of  injunction,  if  it  be  true  that  the  proceedings  were  'begun 
before  his  suit  was  commenced.  Sims  v.  City  of  Frankfort^  79 
Ind.  446,  and  cases  cited  ;  Smith  v.  Goodnight^  121  Ind.  31 2  ; 
Baas  V.  City  of  Fori  Wayncy  121  Ind.  389,  and  cases  cited. 

We  conclude  that  the  additional  assessment  was  not  void^ 
and  that  this  collateral  attack  can  not  prevail  against  it,  if 
the  theory  of  the  appellant^s  counsel  that  the  additional  as- 
sessment was  made  and  placed  upon  the  duplicate  before  this 
suit  was  begun,  can  be  sustained. 

The  appellee^s  counsel  maintain  that  the  answer  is  bad,  for 
the  reason  that  it  affirmatively  shows  that  the  additional  as- 
sessment was  not  made  until  after  the  suit  was  begun.  The 
brief  in  which  this  position  is  taken  was  filed  more  than  two 
years  ago,  and  no  contradiction  of  the  statement  has  been 
made,  nor  has  there  been  any  suggestion  that  there  is  an  error 
in  the  recitals  of  the  record.  We  must  assume  that  the  rec- 
ord is  correct.  According  to  the  record,  the  suit  was  begun 
on  the  11th  day  of  February,  1887,  and  the  first  step  to- 
wards making  an  additional  assessment  was  taken  on  the  15tb 
day  of  June,  1887.  There  was,  therefore,  no  additional  as- 
sessment when  the  suit  was  commenced,  and  if  no  such  as- 
sessment, there  could,  of  course,  be  no  authority  to  place  an 
additional  assessment  on  the  duplicate.  If  there  was  no  such 
assessment,  the  appellee  had  a  right'  to  an  injunction.  We 
need  not  declare  what  the  rule  would  be  if  the  answer  had 
pleaded  the  second  assessment  as  a  bar  to  proceeding  after 
the  suit  was  commenced,  for  no  such  question  is  presented. 

Judgment  affirmed. 

Coffey,  J.,  did  not  take  any  part  in  the  decision  of  the 
case. 

Filed  March  11,  1892. 
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130  622  No.  16,363. 

JoHNS^  Auditor,  v.  The  State,  ex  rel.  School  City 

OP  Noblesville. 

Qcnoojs.—Taxaiion, — Property  of  Per8on$  TmMf erred  Jor  School  Purpoees, — 
Where  a  person  is  transferred  from  one  township,  town  or  city  to 
another  for  school  purposes,  he  must  pay  on  all  his  property,  situated 
in  the  township,  town  or  city  to  which  he  is  transferred,  as  well  as 
that  situated  in  the  township,  town  or  city  in  which  he  resides,  the 
same  rate  of  school  and  poll  taxes  as  is  paid  by  the  people  of  the  town- 
ship to  which  he  is  transferred,  and  for  the  use  of  that  township,  and 
it  is  the  duty  of  the  auditor  to  extend  the  assessment  to  such  property 
and  the  poll  of  the  person  at  the  rate  fixed  by  the  corporation  to  which 
he  is  transferred. 

From  the  Hamilton  Circuit  Court. 

W.  S.  Christian f  for  appellant. 

O.  Shirts  and  J.  A,  Kilbourne,  for  appellee. 

Olds,  J. — This  is  a  proceeding  to  compel  the  appellant, 
the  auditor  of  Hamilton  county,  to  enter  the  property  of 
certain  persons  residing  without  the  limits  of  the  city  of  No- 
blesville, but  who  had  been  transferred  to  the  city  of  Nobles- 
ville for  school  purposes,  on  the  tax  duplicate  of  said  city  of 
Noblesville  for  taxation  for  school  purposes,  and  to  extend 
taxes  and  polls  chargeable  against  such  persons  at  the  rate 
fixed  for  taxation  for  the  city  of  Noblesville  for  school  pur- 
poses, and  the  court  rendered  judgment  against  the  appel- 
lant requiring  him  to  make  such  entries. 

The  question  presented  arises  on  the  ruling  of  the  court 
in  overruling  appellant's  demurrer  to  the  alternate  writ,  of 
mandate,  which  ruling  is  assigned  as  error. 

Counsel  for  appellant  says :  ^^  The  question  here  presented, 
and  the  solution  thereof,  depend  upon  the  construction  of 
section  4468,  R.  S.  1881.^'  This  section  reads  as  follows: 
'^  4468.  Assessment  and  collection.  The  county  auditor  shall, 
upon  the  property  and  polls  liable  to  taxation  for  State  and 
county  purposes,  make  the  proper  assessment  of  special  school 
tax  levied  by  the  trustee,  in  the  same  manner  as  for  State 
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and  county  revenue,  and  shall  set  down  the  amount  of  said 
tax  on  his  tax-list  and  duplicate  thereof,  as  other  taxes  are 
set  down,  in  appropriate  columns ;  and  he  shall  extend  said 
assessment  to  the  taxable  property  of  the  person  transferred, 
which  is  situated  in  the  township,  town,  or  city  to  which  the 
transfer  is  made,  and  to  the  property  and  poll  of  the  person 
transferred^  situate  in  the  township,  town,  or  city  in  which 
the  person  taxed  resides,  according  to  the  rate  and  levy 
thereof  in  the  township,  town,  or  city  which  the  transfer  is 
made,  and  for  its  use ;  and  said  tax  shall  be  collected  by  the 
county  treasurer  as  others  are  collected,  and  shall  be  paid, 
when  collected,  to  the  treasurer  for  school  purposes  of  the 
proper  township,  town,  or  city,  upon  the  warrant  of  the 
county  auditor.  To  enable  county  auditors  correctly  to  as- 
sess said  tax,  the  county  superintendents  of  the  several 
counties  shall,  at  the  time  they  make  out  and  report  to  the 
auditor  the  basis  of  the  apportionment  of  school  revenue  for 
tuition,  as  is  required  by  section  4432,  make  out  and  report 
to  said  auditor  a  statement  of  transfers  which  have  been 
made  for  school  purposes  according  to  sections  4472  ^and 
4473/' 

Counsel  contends  that  this  section  makes  a  distinction  be- 
tween persons  owning  property  within  the  township,  town 
or  city  to  which  they  are  transferred  for  school  purposes,  and 
persons  residing  without  the  township,  town  or  city,  and  not 
owning  property  situate  within  the  township,  town  or  city  to 
which  they  are  attached  for  school  purposes;  that  the  audi- 
tor is  required  to  extend  the  assessment  to  the  taxable  prop- 
erty,and  place  the  same  on  the  duplicate  of  the  township,  town 
or  city  to  which  the  person  is  transferred,  as  to  the  property- 
owner  in  such  township ;  while  as  to  persons  residing  without, 
and  owning  no  property  in  the  township,  town  or  city  to 
which  they  are  transferred,  the  auditor  would  have  to  extend 
the  assessment,  and  place  it  upon  the  duplicate  of  the  town- 
ship, town  or  city  in  which  the  persons  reside.  The  court  in 
this  case  finds  that  the  auditor  was  about  to  extend  the  taxes 
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bn  the  property  of  those  persons  residing  without  the  city 
limits,  and  owning  no  property  there,  upon  the  duplicate  of 
the  township  wherein  they  resided,  at  the  rate  assessed  by 
the  trustee  of  said  township,  instead  of  the  rate  fixed  by 
the  school  city,  and  which  was  a  less  rate  than  that  fixed  by 
the  city. 

We  can  not  concur  with  this  view  of  counsel  in  his  con- 
struction of  section  4468,  supra.  We  think  this  section  of 
the  statute  contemplated  that  a  person  who  is  transferred 
from  one  township,  town  or  city  to  another  for  school  pur- 
Eposes  shall  pay  taxes  upon  all  of  the  property  situate  in 
the  township,  town  or  city  to  which  he  is  transferred,  as  well 
as  that  situate  in  the  township,  town  or  city  in  which  he  re- 
sides, and  poll  of  the  person  so  transferred,  at  the  rate  as- 
sessed by  the  township,  town  or  city  to  which  he  is  trans- 
ferred ;  and  it  is  the  duty  of  the  county  auditor  to  extend 
the  taxes  against  such  property  at  such  rate.  While  the 
section  designates  the  two  classes  of  property  separately,  it 
fixes  the  rate  upon  all  at  the  rate  fixed  for  the  corporation* 
to  which  he  is  transferred.  When  the  transfer  is  made  for 
school  purposes,  it  carries  with  it  the  property  of  the  persona 
situate  in  the  township,  town  or  city  in  which  the  person  re- 
sides for  taxation  ;  in  other  words,  such  of  his  property  as  is 
so  situate  in  the  township  in  which  he  resides  is  transferred 
with  the  person  to  the  school  township,  town  or  city  to  which 
he  is  attached  for  taxation  for  school  purposes,  and  makes  it 
assessable  as  other  property  is  assessable  in  such  township, 
town  or  city,  and  it  should  be  entered  upon  the  duplicate, 
and  such  tax  for  school  purposes  extended  against  it,  at 
th«  same  rate  and  in  the  same  manner  as  the  property  of 
other  persons  residing  within  the  corporate  limits  of  such 
township,  town  or  city.  The  tax  belongs  to  such  township, 
and  it  is  proper  that  the  property  should  be  entered  on  the 
duplicate  of  the  township  for  such  purpose.  The  conclu- 
,  sion  which  we  have  reached  is  in  accordance  with  the  views 
of  the  school  officers  of  the  State.     In  note  7  to  section 
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4473,  School  Laws  of  Indiana,  1891,  issued  by  Vories,  Su- 
perintendent of  Public  Instruction,  we  find  this  statement 
made  by  Hon.  Wm.  C.  Larrabee,  Superintendent  of  Public 
Instruction  from  1852  to  1853 :  "  When  a  person  is  trans- 
ferred for  school  purposes  to  any  township  in  his  own  county, 
he  must  pay  to  the  county  treasurer,  on  all  his  property  sit- 
uated in  the  township  in  which  he  resides,  the  same  rate  of 
school  and  poll  taxes  as  is  paid  by  the  people  of  the  town- 
ship to  which  he  is  transferred,  and  for  the  use  of  that  town- 
ship. If  he  owns  property  in  another  township,  it  must  be 
taxed  at  the  rate  of  the  other  property  in  that  township,  and 
for  the  use  of  schools  therein.''  In  note  5  to  same  section 
it  is  said  :  ^^  The  additional  labor  required  of  the  auditor  by 
a  transfer  is  simply  to  enter  the  name  of  the  party  trans- 
ferred  and  the  value  of  his  property  situate  in  the  township  in 
which  he  resides  upon  the  tax  duplicate  of  the  township  to 
which  the  transfer  is  made,  and  assess  upon  such  property  the 
proper  special  school  tax.'' 

The  conclusion  we  have  reached  leads  to  an  affirmance  of 
the  judgment. 

Judgment  affirmed,  with  costs. 

FUad  March  12, 1892. 
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Drainaoe. — Ditch  AssestmeiU. — ColkUeral  AUaeL — Infancy  cf  Land'Ovmen, 
— An  assessment  on  land  owned  by  minors  in  aid  of  the  construction 
of  a  public  ditch  is  not  void  because  no  guardian  od  Zi<em  was  appointed 
to  answer  for  such  minors  in  the  proceedings  for  the  construction  of  the 
ditch,  but  is  merely  erroneous,  and  can  not  be  collaterally  attacked. 

Same. — Timt  cf  Rtf erring  Petition  to  Drainage  Commiuioner. — The  fact  that 
ten  days  did  not  intervene  between  the  time  the  proceedings  were 
docketed  and  the  time  at  which  the  court  referred  the  petition  to  the 
drainage  commissioner,  did  not  render  the  assessment  void. 


/' 
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,  From  the  Clinton  Circuit  Court. 

F.  F.  Moore,  8.  0.  Baylesa  and  C.  0.  Ghienthery  for  ap* 
pellants. 

P.  IF.  Oard,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellants,  in  the  Clinton  Circuit  Court,  to  collect  an 
assessment  made  in  aid  of  the  construction  of  a  public  ditch. 
'  It  appears  by  the  record  before  us  that  a  petition  was  filed 
in  the  .circuit  court  of  Clinton  county,  at  the  September 
term,  1888,  praying  for  the  construction  of  a  public  ditch  in 
that  county,  under  the  provisions  of  the  drainage  act  of 
1885.  Proof  of  notice  was  filed,  the  order  referring  the  pe- 
tition to  the  drainage  commissioner  was  entered,  the  report 
of  the  commissioner  was  filed,  which  was  approved,  the  work 
.  ordered,  and  the  assessments  confirmed. 

Afber  the  work  was  ordered  and  the  assessments  confirmed, 
the  appellants  entered  a  special  appearance  to  the  proceeding, 
and  moved  the  court  to  set  aside  the  service  of  notice  and 
order  of  confirmation,  upon  the  ground  that  they  were 
minors,  and  had  received  no  notice  of  the  proceeding. 

After  hearing  proof,  the  court  found  that  they  had  been 
legally  notified  of  the  pendency  of  the  proceeding,  and  over- 
ruled their  motion. 

The  appellants  failing  to  pay  the  amount  assessed  against 
their  lands  to  aid  in  the  construction  of  the  ditch,  this  action 
was  brought  to  enforce  the  collection  of  such  assessments. 

The  court  overruled  a  demurrer  to  the  complaint,  and  also 
sustained  a  demurrer  to  the  second  paragraph  of  the  answer 
filed  by  the  appellants. 

These  rulings  ai'e  assigned  as  error. 

It  is  contended  by  the  appellants  that  the  assessment 
against  their  land  is  void,  for  the  reasons: 

First.  That  it  was  made  without  the  appointment  of  a 
guardian  ad  litem  to  answer  for  them,  they  being  infants;  and, 

Second,   Because  ten  days  did  not  intervene  between  the 
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date  at  which  the  proceedings  were  docketed  and  the  date  at 
which  the  petition  was  referred  to  the  drainage  commissioner. 

As  this  is  an  action  to  enforce  the  assessments^  the  attack 
here  made  is  collateral^  and  can  not  prevail,  unless  the  de- 
fects in  the  proceedings  urged  against  their  collection  are  of 
such  a  character  as  to  i*ender  the  assessments  void. 

We  have  not  inquired  as  to  whether  the  code  applies  to 
proceedings  to  establish  and  construct  public  ditches,  for  as- 
suming^ for  the  sake  of  the  argument,  that  it  does,  the  assess- 
ments are  not  void  because  there  was  no  guardian  ad  litem 
appointed  for  the  appellants.  A  judgment  against  an  infant 
without  the  appointment  of  a  guardian  ad  litem,  to  answer 
for  him,  is  erroneous,  but  not  void.  Blake  v.  Douglas,  27 
Ind.  416. 

Nor  are  the  assessments  void  because  ten  days  did  not  inter- 
vene between  the  time  the  proceedings  were  docketed  and 
the  time  at  which  the  court  referred  the  petition  to  the  drain- 
age commissioner. 

The  court  acquired  jurisdiction  over  the  subject-matter  by 
the  filing  of  the  petition,  and  jurisdiction  over  the  persons 
of  the  appellants  by  the  statutory  notice ;  and  no  order  which 
it  was  authorized  to  make,  entered  after  it  acquired  such  ju- 
risdiction, however  erroneous,  was  void. 

After  notice  a  judgment  rendered  before  the  day  fixed,  for 
answer  is  not  void.     Easig  v.  Lower,  120  Ind.  239. 

Had  the  appellants  applied  to  the  court  for  permission  to 
demur  or  remonstrate,  a  different  question  would  have  been 
presented,  but  they  asked  the  court  to  set  aside  its  proceed- 
ings for  no  other  reason  than  that  they  were  minors,  and  had 
no  notice  of  the  proceeding.  Upon  proof  the  court  found 
the  question  of  notice  against  them,  and  overruled  their  mo- 
tion. Unless  appealed  from,  this  ruling  was  binding  on  the 
appellants. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 

Filed  March  15, 1892. 
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No.  16,554. 

Anderson  i;.  Hathaway. 

New  TbiaIm — Newly-Diaeovered  Evidence. — DUigenet, — A  new  trial  will  not 
be  granted  on  account  of  newly  discovered  evidence,  wherever,  by  the 
use  of  reasonable  diligence,  the  evidence  might  have  been  discovered, 
and  obtained  for  use  at  the  trial.  The  facts  constituting  the  diligence 
used  before  the  trial  to  obtain  the  evidence  must  be  pleaded,  and  it  is 
not  sufficient  merely  to  allege  that  due  diligence  was  used. 

Same. — CcmplaiiU  Mud  Show  MaUrialiiy  of  Newly-Di»eovered  EMenet, — In 
an  action  for  a  new  trial  on  the  ground  of  newly -discovered  evidence^ 
the  complaint  is  fatally  defective  if  it  fails  to  show,  upon  its  face,  the 
nature  of  the  original  action  and  the  materiality  of  the  newly-diicov* 
ered  evidence. 

From  the  Lake  Circuit  Court. 

T.  J.  Wood  and  if.  Woody  for  appellant. 
T.  S.  Fancher,  for  appellee. 

MiLLEB,  J. — This  was  an  action  by  the  appellant  against 
the  appellee  for  a  new  trial,  on  account  of  newly-discovered 
evidence. 

The  appellee  demurred  to  the  complaint,  and  the  demurrer 
being  sustained,  the  appellant  stood  by  his  pleading  and  re- 
fused  to  amend,  or  plead  over,  and  final  judgment  was  ren- 
dered against  him.  The  su£Sciency  of  the  complaint  is  the 
only  question  before  us. 

The  complaint  avers  that  the  original  cause  was  tried  at 
the  April  term,  1888,  of  the  Lake  Circuit  Court,  and  that 
the  plaintiff  did  not  discover  the  new  evidence  until  Jan- 
uary, 1889.  It  also  avers  that  the  plaintiff  had  no  knowl- 
edge, at  the  time  of  the  trial,  that  the  witnesses,  on  account 
of  whose  testimony  the  new  trial  is  sought,  knew  the  fecta 
which  are  disclosed  in  their  affidavits. 

There  is  no  showing  of  diligence  on  the  part  of  the  plain- 
tiff to  discover  and  obtain  the  testimony  of  these  witnesses 
prior  to  the  trial  and  judgment,  which  is  sought  to  be  vacated. 

It  is  a  well-established  rule  of  practice  that  a  new  trial 
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will  not  be  granted  on  account  of  newly -discovered  evideDce, 
where,  by  the  use  of  reasonable  diligence,  the  evidence  might 
have  been  discovered  and  obtained  at  the  trial ;  also,  that 
the  facts  constituting  the  diligence  used  before  the  trial  to 
obtain  the  evidence  must  be  pleaded;  it  not  being  suffi- 
cient to  allege  that  due  diligence  was  used.  AUen  v.  Bond^ 
112  Ind.  623;  Hines  v.  Driver j  100  Ind.  316;  Keisling  v. 
Beadle,  1  Ind.  App.  240. 

The  complaint  is  also  fatally  defective  for  &iling  to  show, 
upon  its  face,  the  nature  of  the  original  action  and  the  ma- 
teriality of  the  newly-discovered  evidence.  We  can  only 
infer  from  the  evidence  exhibited  with  the  complaint  in  this 
action  that  it  was  for  the  specific  performance  of  a  contract. 

The  character  of  the  action  and  the  materiality  of  the 
newly-discovered  evidence  must  be  set  fQrth  in  the  body  of 
the  complaint,  and  not  left  to  inference  from  the  pleadings 
and  evidence  exhibited  therewith.  ShewaHer  v.  WiUiamwmj 
126  Ind.  373;  Olidewdl  v.  Doggy,  21  Ind.  96;  Hines  y. 
Driver y  supra. 

Judgment  affirmed.  * 

Filed  March  11, 1892. 

No.  15,020. 

The  Chicaqo  and  West  Michigan  Railwaf  CoMPAjnr      \m  6sq^ 

V.  Huncheon  et  al.  '     - 

BailroAD. — Chndemnaiion/or, — Entirety/ Land  Injured. — A  line  of  railway 

>.wa8  established  across  a  farm  which  consisted  of  several  difiVrent  tracts 

of  land,  all  lying  contiguous  to  each  other,  and  all  used  together  as  one 

farm.    The  line  of  railway  thus  established  passed  between  certain  of 

the  tracts,  separating  them  from  each  other. 

Held,  that  this  does  not  necessarily  so  separate  the  several  tracts  that  they 
can  not  thereafter  be  considered  together  in  assessing  damages  for  the 
right  of  way  of  other  railroads.  They  may,  notwithstanding,  still  con- 
stitute but  one  farm. 

Sams. — Aueismeni  of  Damages, — Landa  to  be  Conndtred. — Jury. —  Question 
far. — In  assessing  the  amount  of  damages  for  a  right  of  way  where  the 
land  affected  are  parts  of  one  farm,  lying  in  one  compact  body,  or, 
although  composed  of  separate  and  distinct  tracts  or  govemmental  sub- 
divisions, the  separate  tracts  lie  contiguous,  are  owned  by  one  per- 
son, and  are  used  together  as  comprising  one  farm,  whatever  may  be  its 
size,  damages  should  be  considered  and  assessed  for  the  entire  farm ; 

yoL.  130.— 34 
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and  whether  the  several  tracts  or  subdivisions  do  lie  contiguous,  and 
are  in  fact  used  together  as  one  farm,  is  a  question  of  fact  to  be  deter- 
mined by  the  jury  from  the  evidence. 
QjLMK.Satement. — Righi  qf  Way  is  Only. — A  right  of  way  acquired  by 
a  railroad  company  by  an  appropriation  under  the  staiate  b  a  mere 
easement. 

From  the  St  Joseph  Circuit  Court. 

/.  H,  Bradley,  for  appellant. 

C.  F.  Chriffinj  D.  J.  Wile  and  J.  B.  Longtoorthj/j  for  appel- 
lees. 

McBbide,  J. — ^The  appellees  are  the  owners  of  one  thou- 
sand acres  of  land  in  one  body  in  Laporte  county.  The 
land  is  crossed  by  two  lines' of  railroad  other  than  that  of 
the  appellant.  Tlie  Louisville,  New  Albany  and  Chicago 
Railway  crosses  it  from  north  to  south,  and  the  Chicago,  St» 
Louis  and  Pittsburgh  Railroad  crosses  it  from  east  to  west. 
The  appellant  sought  to  appropriate  a  strip  for  its  right  of 
way,  crossing  the  land  from  northeast  to  southwest.  The 
necessary  steps  were  taken  under  the  statute ;  but  the  award 
of  the  arbitrators  was  unsatisfactory  to  the  appellees.  They 
filed  exceptions,  the  cause  was  tried  by  a  jury,  and  resulted 
in  a  verdict  and  judgment  in  their  favor.  The  only  ques* 
tion  arising  on  this  appeal  grows  out  of  the  action  of  the 
court  in  admitting  in  evidence  the  testimony  of  certain  wit* 
nesses.  The  land  sought  to  be  appropriated  was  all  embraced 
in  three  quarter  sections,  which  were  described  in  the  act  of 
appropriation. 

The  exceptions  upon  which  the  case  was  tried  were  upon 
the  ground  of  inadequacy  of  damages,  and  contained  no  de- 
scription of  the  land,  but  alleged,  s^s  above  stated,  chat  it 
connisted  of  "  about  one  thousand  acres  of  land  in  one  body.*' 

The  testimony  admitted  by  the  court,  over  the  objection 
of  the  appellant,  related  to  that  portion  of  the  land  not  de- 
scribed in  the  act  of  appropriation.  The  objections  were 
twofold  in  their  character,  and  were  stated  by  the  appellant. 
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in  its  objection  to  ^he  introdaction  of  the  testimony^  as  fol- 
IcTws :   ' 

^*  Said  tracts  or  parcels  of  land  constitate  no  part  of  the 
particular  tract  or  parcel  of  land  from  which  the  land  ap- 
propriated is  taken,  bat  are  each  separate  and  distinct,  and 
cut  off  from  that  part  of  the  laud  out  of  which  the  plain- 
tiff's right  of  way  is  taken,  each  by  the  right  of  way  of  an 
existing  railroad^  in  operation  at  the  time  of  the  taking  of 
the  defendants'  land  by  the  plaintiff  company ;  and  that, 
therefore,  defendants  were  not  entitled  to  prove  or  recover 
any  damages  for  injury  thereto ;  and  also,  for  the  reason 
that  there  is  not  any  place  in  the  instrument  of  appropria- 
tion, warrant,  warrant  to,  or  report  of  the  appraisers,  nor  in 
any  exception  filed  by  the  defendant  in  this  cause,  nor  in 
any  of  the  pleadings  filed  herein,  any  allegation  or  claim 
that  any  lands  situated  in  said  section  16  are  affected  ar 
damaged  by  the  location  of  said  plaintiff's  railroad,  or  the 
appropriation  herein,  and  that,  therefore,  said  defendants  were 
not  entitled  to  show  or  recover  for  any  injury  to  said  tract, 
section  16,  nor  was  any  issue  made  or  tendered  thereto." 

A  similar  objection  was  made  to  testimony  relating  to  an- 
other tract  lying  in  section  eight. 

Counsel  for  the  appellant  concedes  that  it  is  the  general 
rule  '^  that  all  land  belonging  to  one  proprietor,  in  a  contin- 
uous (or  contiguous)  body,  and  which  is  used  together  for  a 
common  purpose,  will  be  considered  one  tract,  without  re- 
gard to  the  government  subdivision,"  but  says :  "  There 
must,  however,  be  a  connected  use  of  the  entire  land.  The 
land  in  section  8,  west  of  the  Louisville,  New  Albany  and 
^Chicago  Railroad,  can  not  be  considered  as  being  a  contin- 
uous part  of  the  main  body  of  appellees'  land,  because  it  is, 
and  was,  at  the  time  of  the  construction  of  appellant's  rail- 
road, cut  off  from  all  of  the  other  land  by  the  New  Albany 
Railroad,  which  was  an  existing  railroad  in  operation  at  the 
time  of  the  appropriation  of  appellees'  land.  Although  this 
parcel  of  land  had  been  owned  by  appellees  for  many  years. 
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they  had  never  used  it  in  connectioD  with  their  other  lands, 
nor  was  it  capable  of  being  so  used.  The  Louisville,  New 
Albany  and  Chicago  Railroad  separated  it  from  the  other 
land.  There  were  no  crossings  in  any  way  connecting  it;  and 
thus,  for  any  practical  purpose,  it  was  as  much  a  distinct  and 
separate  tract  of  land  as  if  cut  off  from  the  other  by  a  wall 
similar  to  the  great  wall  of  China.'' 

To  sustain  the  appellant's  contention  would  be  to  take  a 
question  of  this  character  from  the  jury,  and  say,  as  a  ques- 
tion of  law,  that  when  a  farm  is  crossed  by  a  right  of  way  of 
a  railroad,  it  becomes  and  is  thereafter  two  farms  instead  of 
one.  The  rule,  applied  to  the  appellees'  land,  as  it  will  be 
with  the  appellant's  right  of  way  established,  woolij^  require 
it  to  be  considered  as  six  distinct  bodies  of  land,  no  cifp  of 
which  could  be  regarded  as  affected  in  value  by  the  es)|b- 
lishment  of  a  railroad  across  any  of  the  other  tracts.  ^ 

The  appellant  also  seeks  to  have  the  court  pass  upon  tb^^ 
constitutionality  of  section  1  of  the  act  of  April  8th,  1885 
(Acts  of  1885,  p.  148 ;  Elliott's  Supp.,  section  1073),  upon 
the  ground  that  it  is  only  by  virtue  of  that  statute,  if 
at  all,  that  farm  crossings  can  be  compelled,  so  as  to  connect 
the  several  tracts  of  land  divided  by  the  different  railroads. 

It  is  insisted  that  the  statute  is  unconstitutional,  and  that 
there  is,  therefore,  no  way  of  connecting  the  several  tracts 
of  land,  and,  as  a  consequence,  they  must  necessarily  be  con- 
sidered as  separate  and  distinct  tracts,  and  not  contiguous,  or 
forming  parts  of  one  farm. 

We  find  nothing  in  the  record  requiring  us  to  determine 
the  constitutional  question  thus  suggested. 

We  are  not  disposed  to  adopt  as  correct  the  contention  of 
the  appellant  that  the  mere  establishment  of  a  line  of  rail- 
road across  a  tract  of  land  so.  effectually  and  completely  di- 
vorces the  severed  tracts  that  the  law  will  declare  that  they 
can  no  longer  constitute  parts  of  one  entire  farm. 

The  right  acquired  by  a  railroad  company  by  the  appro- 
priation of  a  right  of  way  under  the  statute  is  a  mere  easement. 
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Quick  v.  Taylor y  113  Ind.  640;  Oincinnatij  etCy  R.  W.  Q>. 
V.  Geisel,  119  Ind.  77. 

The  mere  imposition  of  a  public  easement  upon  and  over 
a  body  of  land  does  not  of  itself  operate  to  divide  it  into 
separate  farms.  St.  Paul,  eto.,  R.  R.  Co.  v.  Murphy ^  19 
Minn.  500  (515). 

The  fact  that  parts  of  a  farm  are  separated  by  a  road  or  a 
canal  will  not  affect  the  question^  if  such-  parts  are  in  fact 
used  together.  Note  to  Winona^  etc.,  R,  R.  Go.  v.  Wal' 
dron,  88  Am.  Dec.  100  (119),  and  cases  there  cited. 

The  true  rule  in  the  assessment  of  damages  for  right  of 
way  is  that  where  the  lands  affected  are  parts  of  one  farm, 
lying  in  one  compact  body,  or,  although  composed  of  sepa- 
rate and  distinct  tracts,  or  government  subdivisions,  the  sep- 
arate tracts  or  subdivisions  lie  contiguous  to  each  other,  are 
owned  by  one  person,  and  are  used  together  as'  comprising 
one  farm,  whatever  may  be  its  size,  damages  should  be  con- 
sidered and  assessed  for  the  entire  farm.  This  is  true, 
whether  the  lands  are  all  described  in  the  articles  of  appro- 
priation or  not.  The  company  asking  the  appropriation  of 
the  right  of  way  is  bound  to  take  notice  of  the  whole  tract, 
and  be  prepared  to  meet  a  claim  for  damages  to  the  whole. 
Minnesota  Valley  R.  22.  Co.  v.  Doran,  15  Minn.  230 ;  HarU- 
horn  V.  B.  C7.  R.,  etc.,  R.  R.  Co.,  52  Iowa,  613;  Atchison, 
etc.,  R.  R.  Co,  V.  Gough,  29  Kan.  94 ;  Winona,  etc.,  R.  R. 
Oo.  V.  Dentnan,  10  Minn.  267;  Wilmes  v.  Minneapolis,  etc., 
R.  W.  Go.,  29  Minn.  242 ;  Welch  v.  Milwaukee,  etc.,  R.  W. 
Co.,  27  Wis.  108;  Bigelow  v.  West  Wisconsin  R.  W.  Co.,  27 
Wis.  478 ;  Reisner  v.  Atchison,  etc.,  R.  R.  Co.,  27  Kan.  382 ; 
Kansas  City,  etc.,  R.  R.  Co.  v.  Mer^-Ul,  25  Kan.  421 ;  Elliott 
Roads  and  Streets,  190,  and  authorities  cited  in  note  2. 

Whether  the  several  tracts  or  subdivisions  do  lie  con- 
tiguous to  each  other,  and  are  in  fact  used  together  as  one 
farm,  is  a  question  of  fact  to  be  determined  by  the  jury  from 
the  evidence.  St.  Paul,  etc.,  R.  R.  Co.  v.  Murphy,  19  Minn. 
600. 
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In  our  opinion  the  court  did  not  err  in  admitting  the  tes- 
timony.    This  is  the  only  question  presented  and  argued. 
Judgment  affirmed,  with  costs. 
Filed  March  11, 1892. 


No.  16,186. 

Johnson  v.  Bbown. 

130    534 

157  428  Pbactics.— lfo<um  to  Strike  Out  FUading,-' Overruling,  Harmim  Error,^ 
OYerruling  a  motion  to  strike  out  a  pleading  is  not  groand  for  a  rever- 
8al. 

Same. — ObjecHoM  to  EMenee, — QeneraL — Objections  to  evidence  offered 
that  it  is  "incompetent,  immaterial  and  irreleyant"  are  too  general 
to  present  any  question  when  such  objections  are  overruled. 

Demurrer. — Special. — Special  demurrers  are  not  allowed  bjthe  civil 
code,  and  can  not  be  resorted  to. 

Slander.— D^endant,  Lajfing  Foundation  for  Impeaehment  of. — SHomdcmnu 
Wordi  Spoken  ot  Other  Times  cmd  Plaqes. — In  an  action  in  slander,  where 
the  defendant  as  a  witness  in  his  own  behalf  denies  speaking  the  slan- 
derous words  charged,  it  is  not  competent,  in  rebuttal,  for  the  purpose 
of  impeaching  him,  to  show  that  he  did  speak  the  words  cnarged  at 
other  times  and  places,  even  though  he  denied  on  cro8»-examination 
that  he  had  spoken  them  at  such  times  and  places. 

Kew  Trial. — Newly  Diaeovtred  Evidenee, — A  motion  for  a  new  trial  be- 
cause of  newly-discovered  evidence  may  be  overruled  if  it  is  not  shown 
that  diligence  was  used  to  procure  it  before  the  trial. 

Aboument  of  Counsel. — Miaconduct  of  OounaeL — Owing  Error.^Qeuet' 
ally,  if  counsel  use  improper  language  in  argument  to  the  jury,  the 
error  may  be  cared,  on  objection,  by  instructing  the  jury  to  disregard 
and  not  consider  it. 

From  the  Huntington  Circuit  Court. 

jB.  F.  Ibach,  B.  M.  Cobb  and  G.  W.  Watkins,  for  appel- 
lant. 

M,  L.  Spencer f  for  appellee. 

MiLLEK,  J. — The  appellant  brought  an  action  of  slander 
against  the  appellee,  the  slanderous  words  consisting  of  a 
charge  that  the  appellant  had  forged  certain  instruments,  and 
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expressing  an  opinion  that  he  ought  to  be  in  the  peniten- 
tiary. 

To  this  complaint  the  defendant  answered  by  a  general  de- 
nial, and  also  by  an  affirmative  answer,  in  which  the  plain- 
tiff was  charged  with  having  mistreated  and  abandoned  his 
wife,  and  thereby  lost  tlie  respect  of  his  neighbors,  closing 
with  a  denial  of  all  other  allegations  in  the  complaint.  The 
plaintiff  moved  the  court  to  strike  out  parts  of  this  plead- 
ing, and  his  motion  was  overruled. 

This  paragraph  was  neither  in  mitigation  nor  justification 
of  the  slander  charged  in  the  complaint,  and  the  court  should 
have  sustained  the  motion  of  the  plaintiff,  and  eliminated  the 
record  of  a  pleading  that  was  an  aggravation  rather  than 
mitigation  of  the  charge  contained  in  the  complaint.  It  is 
a  part  of  the  duty  of  nisi  privs  courts  to  frown  upon  and  dis- 
courage the  filing  of  nondescript  pleadings  such  as  this  one, 
but  it  does  not  follow  that  we  should  reverse  a  judgment  on 
account  of  the  failure  of  the  court  to  sustain  such  a  motion. 
That  we  can  not  reverse  on  account  of  the  erroneous  ruling 
of  a  court  in  overruling  such  motion  is  well  settled.  McLean 
V.  Equitable  Life,  etc.,  Society,  100  Ind.  127  (137);  Rowe  v. 
Major,  92  Ind.  206. 

A  motion  to  compel  the  defendant  to  separate  this  para- 
graph of  answer  into  two  paragraphs  was  made  and  over- 
ruled. The  court  did  not  err  in  overruling  this  motion.  The 
pleading  was  not  double,  but  attempted  to  set  up  a.  plea  of 
confession  and  avoidance  of  a  part  of  the  complaint  and  a 
denial  of  the  residue.     Staie,  ex  ret.,  y.  Newlin,  69  Ind.  108. 

A  demurrer  to  all  of  the  answer  except  that  portion  which 
contained  a  denial  was  filed  and  overruled.  Special  demur- 
rers are  not  provided  for  in  our  code  of  practice.  E8tq[>  v. 
Estep^  23  Ind.  114;  Mathews  v.  Norman,  42  Ind.  176. 

The  sufficiency  of  the  pleading  as  a  whole' was  not  tested 
on  demurrer,  and  we  are,  therefore,  not  required  to  pass 
npon  that  question. 

During  the  course  of  the  trial  a  witness  was  asked  if  he 
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was  acquainted  with  the  character,  standing  and  reputation 
of  the  plaintiff  in  July,  1885,  among  the  parishioners  of  his 
church  and  in  the  community  where  he  then  resided  ?  The 
witness,  having  answered  in  the  affirmative,  was  then  aaked 
*\  whether  that  reputation,  character  and  standing  was  good 
or  bad ; "  to  which  he  answered  that  it  was  bad. 

The  record  informs  us  that  the  plaintiff  objected  to  the 
same,  for  the  reason  that  the  question  and  answer  thereto 
were  ^'  incompetent,  irrelevant  and  immaterial,^'  and  that  the 
court  overruled  the  objection. 

This  ruling  of  the  court  is  complained  of  and  relied  upon 
to  reverse  the  judgment  rendered  against  the  appellant. 

Under  the  well-established  and  uniform  rule  of  practice, 
that  objection  to'  the  admission  of  evidepce  must  be  rea- 
sonably specific,  and  that  the  objection  that  the  evidence  is 
''  incompetent,  immaterial  and  irrelevant ''  is  not  sufficiently 
specific  to  present  the  question  of  its  admissibility  for  re- 
view in  this  court,  we  must  decline  to  examine  this  ruling* 
Ohio,  etc,,  R.  W.  Co.  v.  Walker,  113  Ind.  196;  Metzger  v. 
Franklin  Bank,  119  Ind.  359;  Litien  v.  Wright  School  2J>. 
127  Ind.  81. 

Other  evidence  of  a  similar  character  was  admitted  during 
the  course  of  the  trial,  but,  as  the  objections  to  its  admission 
were  uniformly  the  same  as  above  quoted,  we  need  not  con- 
sider them  separately. 

The  defendant,  during  the  course  of  his  examination,  de- 
nied the  speaking  of  the  slanderous  words,  and  in  cross-ex- 
.  amination  was  asked  if  he  did  not  make  similar  statementa 
to  another  witness  at  another  time  and  place.  This  he  also 
'  denied.  On  rebuttal,  the  plaintiff  offered  to  prove,  for  the 
purpose  of  contradiction,  that  the  defendant  did  make  such 
.declaration,  but  the  court  excluded  the  evidence. 

This  evidence,  if  offered  as  a  part  of  the  plaintiff's  orig- 
inal case,  would  have  been  admissible  to  prove  malice.  Meyer 
V.  Bohlfing,  44  Ind.  238 ;  Newell  Defamation,  etc.,  349. 

It  was,  however,  not  competent  in  cross-examination  to 
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ask  the  witness  if  he  had  not  made  similar  statements  to 
other  witnesses  at  other  times  and  places^  for  the  purpose  of 
rendering  it  probable  that  he  spoke  the  words  proven  by  the 
plaintiff  in  his  evidence  in  chief.  1  Greenl.  Ev.,  sections 
52-53 ;  Strong  v.  State,  86  Ind.  208. 

The  answer  given  by  the  defendant  on  cross-ezaminationi 
in  which  he  denied  making  the  statements  to  the  witness, 
being  immaterial,  could  not  be  the  foundation  of  an  im- 
peachment. 

Objections  are  urged  to  the  admission  of  some  other  evi- 
dence, but  we  think,  on  examination,  that  the  objections  to 
its  admission  were  not  sufficiently  specific  to  authorize  us  to 
review  the  rulings  of  the  court. 

The  cause  for  a  new  trial  dependeift  upon  newly-discov- 
ered evidence  fails  to  show  any  diligence  whatever  on  the 
part  of  the  plaintiff  to  procure  the  evidence  before  the  trial, 
is  cumulative,  and  wholly  insufficient  upon  any  view  of  the 
case  to  authorize  us  to  disturb  the  judgment.  See  Morrison 
V.  Oarey,  129  Ind.  277.  The  remaining  cause  for  a  new 
trial  is  the  alleged  misconduct  of  one  of  the  attorneys  for 
the  defendant  in  making  certain  statements  outside  the  evi- 
dence and  legitimate  issues,  in  his  address  to  the  jury.  The 
record  shows  that,  upon  objection  being  made,  the  court  ad- 
monished the  counsel  to  confine  his  argument  to  the  evidence, 
and,  upon  his  protesting  that  he  was  confining  himself  to  the 
evidence,  the  court>  immediately  said  to  the  jury : 

'^  Gentlemen,  no  statement  made  by  counsel  as  to  treat- 
ment by  plaintiff  of  his  wife,  nor  the  statement  of  counsel 
as  to  any  fact  within  his  own  knowledge,  or  what  everybody 
else  knows,  should  be  regarded  or  considered  by  you  at  all. 
You  must  try  this  case,  so  far  as  the  facts  are  involved,  upon 
the  evidence,  and  not  such  statement  of  counsel.'' 
y  This  charge  was  pertinent  to  the  objectionable  statements 
of  counsel,  and  we  think  that,  the  court  having  acted  promptly 
in  directing  the  minds  of  the  jury  to  the  proper  rule  to  be 
observed  by  them,  we  should  presume  that  the  harmful  re- 
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marks  of  counsel  were  fully  counteracted*  We  do  not,  how- 
ever, hold  that  tliere  may  not  be  cases  where  we  should  feel 
called  upon  to  reverse  a  judgment,  although  the  court  may 
have  acted  promptly  to  charge  the  jury  to  disregard  the  ob- 
jectionable statements. 

We  find  no  available  error  in  the  record  for  which  we 
should  reverse  this  cause. 

Judgment  affirmed. 

Filed  Oct  10, 1891 ;  petition  for  a  roheariog  overraled  Feb.  27, 1892. 
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Shebot's  Sale. — ^eetmmi.—AUaeking  Validity  of  Sak. — Attadt  by  Oron- 
CompiairU  ia  not  a  CoUaiercU  Attack. — Objections  to  a  sheriff's  sale  may 
be  made  in  an  action  to  recover  possession  of  land  thereunder ;  and  an 
attack  upon  the  validity  of  such  sale  by  way  of  cross-complaint  is  a 
direct  and  not  a  collateral  attack. 

Same. — Purchaser. — Notice  to  of  Irregviaritics, — A  purchaser  who  is  a  party 
to  the  judgment  is  chargeable  with  notice  of  all  irregularities  in  the 

.  sale. 

Saicb. — Inadequacy  of  Price, — Mere  inadequacy  of  price  alone  is  not  suf- 
ficient to  justify  setting  aside  a  sale  of  land,  unless  the  difference  b^ 
tween  the  value  of  the  land  and  the  price  paid  is  so  great  as  to  shock 
the  sense  of  justice  and  right. 

Same. — If,  coupled  with  great  inadequacy  of  price,  there  are  circum- 
stances showing  fraud,  irregularity  or  great  unfairness,  a  court  of 
equity  will  not  hesitate  to  set  a  sale  aside,  especially  where  a  direct  at- 
tack is  made  upon  it. 

From  the  Madison  Circuit  Court. 

R.  Lake,  M.  8.  Robinson,  J.  W,  Lovett  and  8.  M,  Kettner, 
for  appellant. 

C  L.  Henry  and  U.  C.  Ryan,  for  appellees. 

McBride,  J. — This  was  a  suit  by  the  appellant  to  recover 
the  possession  of  certain  land  in  Madison  county. 
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The  complaint  was  in  two  paragraphs.  The  first  was  in 
the  ordinary  form  for  the  recovery  of  real  property.  The 
second  was  based  upom  a  title  derived  through  a  sheriff's 
sale,  and  recited  the  recovery  of  a  judgment  by  tne  appel- 
lant and  another  against  the  appellees,  with  all  the  necessary 
intervening  steps  up  to  and  including  the  execution  of  a  deed 
to  the  appellant  by  the  sheriff. 

The  appellees  answered  by  a  general  denial.  Louisa  Foust 
also  filed  a  cross-complaint,  which,  in  substance,  alleges  that 
she  is,  a^nd  for  more  than  ten  years  has  been,  the  owner  in 
fee  simple  of  the  land  in  controversy ;  that  on  the  18th  day 
of  November,  1878,  the  appellant  and  one  Oharles  E.  Diven 
recovered  a  judgment  before  a  justice  of  the  peace  against 
the  appellee  and  her  co-defendant  for $91.25  and  costs;  that 
on  the  5th  day  of  May,  1886,  a  transcript  of  the  judgment 
was  filed  in  the  clerk's  office  of  the  Madison  Circuit  Court ; 
that  on  the  17th  day  of  November,  1886,  an  execution  was 
issued  thereon  by  the  clerk  of  said  court,  and  placed  in  the 
hands  of  the  sheriff  of  that  county,  who  levied  the  same  on 
said  land,  and  advertised  it  for  sale  on  the  19th  day  of  Feb- 
ruary, 1887  ;  that  the  land  was  by  the  sheriff  sold  on  that 
day,  the  appellant  being  the  purchaser,  for  the  sum  of 
$167.03 ;  that  the  sheriff  executed  to  the  purchaser  a  cer- 
tificate, and  on  the day  of         ,  1888,  executed  to  him 

a  deed. 

It  is  further  averred  that  at  the  date  of  said  sale  the  land 
was  worth  $4,000,  and  that  prior  to  said  levy  and  sale  the 
sheriff  made  no  demand  upon  Charles  Foust,  her  co-defend- 
ant in  said  judgment,  for  property  out  of  which  to  satisfy 
said  judgment,  although  he  had  at  the  time  in  said  county 
personal  property  subject  to  levy  and  sale  worth  more  than 
$500.  It  is  also  averred  that  the  cross-complainant  had  no 
knowledge  of  the  sale  of  her  said  land  until  after  the  year 
for  redemption  had  expired,  and  that  the  bringing  of  the 
suit  for  possession  was  the  first  notice  or  knowledge  she  had 
that  her  land  had  been  sold.     Also,  that  at  the  time  of  the 
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sale  she  had  and  held  a  judgment  in  the  Madison  Circaif 
Court  against  the  appellant  for  $246  and  costs,  being  more 
than  the  entire  amount  of  the'  judgment  of  the  appellant 
upon  which  the  sale  was  made. 

It  is  also  averred  that  the  land  sold  was  so  situated  that  it 
could  have  been  divided  into  tracts  of  five  or  ten*acre 
pieces,  without  injury^  any  five  acres  of  which  would  have 
been  sufficient  to  have  fully  paid  said  debt. 

The  cross-complaint  also  shows  that  on  the  5th  day  of 
September,  1888,  and  within  sixty  days  after  the  cross-com- 
plainant learned  of  the  sale,  she  tendered  to  appellant  the 
full  amount  of  her  bid  on  said  land,  with  8  per  cent,  interest 
to  the  date  of  the  tender,  but  the  tender  was  refused ;  that 
such  tender  has  since  been  kept  good,  and  concludes  with  a 
demand  that  the  sale  be  set  aside,  and  for  a  decree  permit- 
ting her  to  redeem. 

A  demurrer  to  the  cross-complaint,  on  the  ground  that  it 
did  not  state  fisusts  sufficient  to  constitute  a  cause  of  action, 
was  overruled,  and  the  appellant  assigns  this  ruling  as  er* 
ror. 

The  jury  returned  a  special  verdict,  finding  in  sabstanoe 
the  following  facts : 

The  appellee  Louisa  Foust  became  the  owner  in  fee  sim- 
ple of  the  land  in  controversy  September  24th,  1873.  The 
appellant  and  Charles  E.  Diven  recovered  a  judgment 
against  her  and  Chariest  Foust  on  the  18th  day  of  Novem- 
ber, 1878,  before  a  justice  of  the  peace  for  (91.20,  with  10 
per  cent,  interest  and  $3.36  costs.  An  execution  was  issued 
November  30th,  1878,  and  returned  January  13th,  1879,  by 
the  constable  nulla  bona. 

May  6th,  1881,  the  justice  prepared  a  transcript,  which 
was  filed  and  recorded  in  the  clerk's  office  of  Madison  county 
May  5th,  1886.  November  17th,  1886,  an  execution  on  the 
judgment  was  issued  by  the  clerk  of  Madison  county  to  the 
sheriflF  of  that  county.  The  sheriflF  demanded  payment  of 
the  appellee  Louisa,  and  also  demanded  personal  property 
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of  her,  both  of  which  were  refused,  but  he  made  do  demand 
whatever  upon  her  co-judgment  defendant,  Charles,  although 
said  Charles  then  owned  and  had  upon  the  premises  in  con- 
troversy personal  property,  subject  to  the  levy  of  said  writ, 
worth  more  thau  |600.  December  7th,  1886,  the  sheriff 
levied  the  execution  upon  the  land,  and,  having  duly  adver- 
tised it,  he  sold  it  on  the  19th  day  of  February,  1887,  to  the 
appellant  for  $167.03,  which  was  the  exact  amount  then  due 
6u  the  writ.  The  jury  find  that  the  sheriff  offered  the  rents 
aud-profits  of  the  land  in  parcels,  and,  receiving  no  bids,  he 
offered  the  fee  simple  in  parcels,  and,  receiving  no  bids,  he 
offered  the  fee  simple  of  all.  They  do  not  find  whether  or 
not  he  offered  the  rents  and  profits  of  all,  but  the  finding 
relative  to  the  manner  of  offering  and  selling  is  against  the 
appellee.  The  finding  is  full,  showing  the  execution  of  a 
sheriff's  certificate,  the  failure  to  redeem,  and  the  execution 
of  a  sheriff's  deed. 

The  jury  also  finds  that  the  land  was  of  the  value  of  $3,- 
200  at  the  time  of  the  sale,  and  that  its  annual  rental  value 
was,  and  for  five  or  six  years  thereafter  had  been,  $240 ;  that 
at  the  time  the  appellee  was,  and  still  is,  in  possession 
of  the  land,  and  that  she  had  no  actual  knowledge  or  infor- 
mati6n  of  the  levy  of  said  execution  on  said  land,  or  that  it 
had  been  advertised  or  sold,  until  this  suit  was  commenced 
and  summons  served  upon  her.  They  also  find  that  the  land 
was  so  situated  that  it  could,  without  injury,  have  been  sub- 
divided and  sold  in  four  parcels,  each  worth  $800.  The  find- 
ing also  fully  sustains  the  averment  of  the  cross-complaint 
of  the  offer  to  redeem  and  tender  of  the  money  to  the  ap- 
pellant, and  that  the  tender  had  been  kept  good.  It  is  also 
found  that  on  the  2d  day  of  July,  1886,  the  appellee  Louisa 
recovered  a  judgment  against  the  appellant  for  $245.40  in 
the  Madison  Circuit  Court  which  was  unsatisfied  and  unpaid 
at  the  date  of  the  sale,  and  that  on  the  18th  day  of  January, 
1889,  on  a  settlement  being  had  between  the  appellant  and 
said  Louisa,  which  included  the  judgment  last  above  referred 
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to,  but  did  not  include  anything  involved  in  this  suit,  it  wa8 
found  and  agreed  that  the  appellant  owed  her  a  balance  of 
1184.61. 

The  appellant  insists  that  he  was  entitled  to  a  judgment  in 
his  favor  on  the  special  verdict,  and  assigos  as  error  the  ac- 
tion of  the  circuit  court  in  rendering  judgment  in  favor  of 
the  appellee.    ' 

The  questions  presented  by  the  two  assignments  of  error 
will  be  considered  together. 

Appellant's  contention  is  : 

1st.  In  an  action  for  the  possession  of  land  by  one  whose 
title  is  derived  through  a  sheriff's  sale,  the  validity  of  the 
sale  can  not  be  attacked  by  cross- complaint. 

2d.  No  fact  is  averred  or  found  sufficient  to  render  the 
sale  void,  and  it  is  insisted  that  the  attack  thu^  made  on  the 
sheriff's  sale  is  collateral,  and  can  not  succeed  because  of 
irregularities  which  might  render  the  sale  voidable,  but  do 
not  render  it  void.  ' 

3d.  No-  substantial  objection  is  shown  to  the  sale,  save  in* 
adequacy  of  consideration,  and  that  a  sheriff's  sale  will  never 
be  set  aside  for  mere  inadequacy  of  consideration. 

It  is  well  settled  that  objections  to  a  sheriff's  sale  may" be 
made  in  an  action  to  recover  the  land.  Sherry  v.  Nick  of 
the  Woods,  1  Ind.  575 ;  Meredith  v.  Chaneeyj  59  Ind.  466 
(469). 

We  know  of  no  good  reason  why  the  attack  may  not  be 
made  by  way  of  cross-complaint.  We  think  it  may.  Coun- 
sel err  in  assuming  that  the  attack  thus  made  upon  the  sale 
is  collateral.  It  is  as  much  a  direct  attack  as  if,  without  any 
suit  by  the  appellant  to  recover  the  land^  the  appellee  had 
commenced  a  suit  to  set  the  sheriff's  sale  aside.  When  the 
defendant  in  an  action  files  a  proper  cross-complaint,  he  there- 
by commences  an  action  in  which  he  is  the  plaintiff.  It  is 
so  far  an  independent  action  that  the  dismissal  by  the  plain- 
tiff of  the  main  action  does  not  necessarily  affect  it. 

As  is  said  in  Ewiiig  v.  PaUerson,  35  Ind.  326  (330)  :  "  The 
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only  real  difference  between  a  complaint  and  a  crosd-com- 
plaint  isy  that  the  first  ia  filed  by  the  plaintiff  and  the  sec- 
ond by  the  defendant.  *  *  *  \Vben  a  defendant'files  a 
cross-complaint  and  seeks  affirmative  relief,  he  becomes  the 
plaintiff,  and  the  plaintiff  in  the  original  action  becomes  the 
defendant  in  the  cross-complaint.^' 

It  is  true  that,  in  so  far  as  the  question  is  raised  by  way 
of  answer,  the  attack  upon  the  sale  is  collateral.  But  it  nuist 
be  remembered  that  the  purchaser  at  the  sale  was  the  execu- 
tion plaintiff,  who  is  also  the  party  here  seeking  to  enforce  it. 

While  we  feel  that  we  are  not  required  to  decide  the  ques- 
tion here,  we  do  not  wish  to  be  understood  as  affirming  or 
intimating  that  a  sheriff's  sale  may  not  be  attacked  collat- 
terally  where,  as  in  the  case  at  bar,  the  purchaser  is  the  ex- 
ecution plaintiff.  The  authorities  are  uniform  in  holding 
that  he  is  chargeable  with  notice  of  all  irregularities  in  the 
sale.  Meredith  v.  Chancey,  ^upra ;  Harrison  v.  Doe,  2 
Blackf.  1 ;  Hamilton  v.  Burch,  28  Ind.  233  (235)  ;  Piel  v. 
Brayer,  30  Ind.  332  (339) ;  Keen  v.  Preston,  24  Ind.  395 
(398)  ;  Garnahaji  v.  Yerkes,  87  Ind.  62 ;  Rickey  v.  Merritt, 
108  Ind.  347. 

But  as  every  question  involved  is  properly  raised  under  the 
issues  formed  on  the  cross-complaint,  we  need  not  and  do 
not  decide  any  question  except  such  as  arises  in  the  direct  at- 
tack thus  made  by  the  cross-complaint. 

Counsel  also  err  in  assuming  that  a  sheriff's  sale  will  never 
be  set  aside  because  of  inadequacy  of  considerathon. 

Mere  inadequacy  of  price  alone  may  be  sufficient  to  jus- 
tify setting  the  sale  aside.  To  have  this  effect,  however,  the 
disparity  between  the  value  of  the  property  sold,  and  the 
price  paid,  must  be  so  great  as  to  shock  the  sense  of  justice 
and  right.  Chamblee  v.  Tarbox,  27  Texas,  139  (84  Am. 
Dec.  614) ;  WHgkt  v.  Dick,  116  Ind.  538  ;  Fletcher  v.  Jfc- 
Oill,  110  Ind.  395. 

If,  coupled  with  great  inadequacy  of  price,  there  are  cir- 
cumstances showing  fraud,  irregularity  or  great  unfairness, 
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the  courts  will  not  hesitate  (at  least  when  the  attack  upon 
the  sale  is  direct)  to  set  it  aside.  See,  in  addition  to  cases 
aBove  cited,  Reed  (r.  Carter,  1  Blackf.  410;  Reed  v.  Garter, 
8  Blackf.  376 ;  Lashley  v.  Gassell,  23  Ind.  600  (602),  and 
also  cases  cited  in  Wright  v.  Dick,  supra,  and  Fletcher  v. 
McGill,  supra. 

In  Wright  v.  Dick,  supra,  it  is  said,  page  542,  that  the  au- 
thorities universally  agree  "  that  gross  inadequacy  of  price, 
coupled  with  slight  additional  facts,  showing  fraud,  irregu- 
larity, or  any  other  circumstance,  which  may  have  operated 
to  prevent  the  property  from  bringing  something  like  itsTaii^ 
value,  will  avoid  a  sale.^' 

In  Qraffam  v.  Burgess  117  U.  S.  180  (192),  the  court  says : 
*'  Great  inadequacy  requires  only  slight  circumstances  of  un- 
fairness in  the  conduct  of  the  party  benefited  by  the  sale  to 
raise  the  presumption  of  fraud/'  See,  also,  authorities  cited 
in  Wright  v.  Dick,  supra,  and  Fletcher  v.  McOill,  supra. 

The  facts  in  Wright  v.  Dick,  supra,  were  in  many  respects 
not  unlike  the  facts  in  the  case  at  bar,  and,  as  here/ the  attack 
upon  the  sheriff's  sale  was  by  way  of  cross*complaint,  in 
an  action  for  partition.  ^ 

In  the  case  at  bar  the  following  facts  are  shown  beyond 
controversy : 

^The  judgment  recovered  against  the  appellee  and  another 
was  allowed  to  rest  for  years  without  effort  to  enforce  it. 
Then,  although  the  appellant  was  at  the  time  indebted  to  the 
appellee  in  a  sum  larger  than  the  amount  due  on  the  judg- 
ment, he  caused  an  execution  to  issue  for  its  collection. 
While  a  demand  was  made  upon  her  for  payment,  or  for  per- 
sonal property  on  the  writ,  no  demand  was  made  upon  her 
co-judgment  defendant  who  had  at  the  time,  on  the  very 
land  which  was  sold,  personal  property,  subject  to  execution, 
worth  more  than  $600,  and  was  only  entitled  to  (300  of  it 
exempt  from  execution  as  against  this  judgment.  Without 
her  knowledge  the  execution  was  levied  upon  her  land, 
which  the  jury  finds  was  worth  $3,200.     It  was  sold  by  the 
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sheriff  and  bid  in  by  the  appellant  for  (167.03.  She  had  no 
actual  knowledge  of  the  sale  until  after  the  year  for  redemp- 
tion had  expired.  To  sustain  the  appellant's  contention 
would  be  to  adjudge  that  by  this  sale  he  has  acquired  title  to 
the  land  and  may  evict  her.  This  we  can  not  do.  In  our 
opinion  the  judgment  of  the  circuit  court  was  clearly  right. 
We  do  not  decide  whether  the  inadequacy  of  price  was  or 
was  not  alone  sufficient  to  avoid  the  sale.  The  additional 
facts  are  sufficient  not  only  to  justify^  but  to  compel  the  in- 
ference that  the  appellant  in  pursuing  the  course  he  did  was 
not  actuated  by  a  mere  desire  to  collect  the  debt  due  him. 

Judgment  affirmed. 

Filed  Much  9, 1898. 


No.  16,642. 

Champ  et  al.  v.  Kendbice,  Tbitstee. 

Appeal. — Final  JudgmetU, — In  an  action  to  qniet  title,  where  all  tU^  de* 
fendants  demurred  to  the  complaint,  hot  one,  who  filed  a  cross-com- 
plaint, and  judgment  was  rendered  agaiifst  the  demnrrants,  and  the 
cause  continued  on  the  cross-complaint,  the  judgment  was  not  final,  and 
can  not  be  appealed  from. 

8ame. — Jurudiaion. — Where  the  judgment  appealed  from  is  not  a  final 
judgment,  the  consent  of  the  parties  will  not  give  the  Supreme  Coui-t 
jurisdiction. 

From  the  Fulton  Circuit  Court. 

8,  Keiih^  for  appellants. 

E.  Myers,  O.  W.  Holman  and  R.  C.  Stqphenson,  for  ap- 
pellee. 

MlUiEBy  J. — ^This  was  an  action  to  quiet  the  title  to  real 
estate  brought  by  the  appellee  against  the  appellants  and 
Milton  Shirk. 

Vol.  130.— 35 
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The  defendantSy  other  than  Shirk^  demurred  to  the  com- 
plaint. Their  demurrers  were  overruled^  and  final  judg-^ 
ment  rendered  against  them  on  demurrer,  quieting  the  title 
of  the  real  estate  described  in  the  complaint. 

This  appeal  was  brought  to  reverse  this  judgment. 

The  finding  of  the  court  is,  that  the  plaintiff  '^  have  judg- 
ment against  the  defendants,  other  than  the  defendant  Mil- 
ton Shirk,  and  this  cause  is  continued  on  defendant  Shirk's- 
cross-complaint.'' 

The  judgment  rendered  upon  this  finding  concludes  with 
this  statement :  '^ And  this  cause  is  continued  on  cross-com- 
plaint of  defendant  Milton  Shirk." 

Appeals,  except  in  a  few  specified  instances,  will  only  lie 
to  this  court  from  final  judgments.    Section  632,  B.  S.  1881. 

A  judgment  is  not  final  unless  all  the  issues  of  law  and 
fact  are  determined,  and  the  case  completely  disposed  of,  so 
&r  as  the  court  had  power  to  dispose  of  it.  Western  Union 
Tel  Co.  V.  Locke,  107  Ind.  9. . 

In  that  case  this  language  from  Freeman  on  Judgments  is 
quoted  with  approval. 

'*  The  policy  of  the  laws  of  the  several  States  and  of  the 
United  States,  is  to  prevent  unnecessary  appeals.  The  ap« 
pellate  courts  will  not  review  cases  by  piecemeal." 

There  is  no  final  judgment  in  favor  of  the  plaintiff  where 
one  of  the  defendants  is  not  mentioned  in  the  judgment.  A 
judgment  to  be  final  must  dispose  of  the  case  as  to  all  of 
the  parties,  and  finally  dispose  of  the  subject-matter  of  the 
litigation.  Masteraon  v.  Williams  (Texas),  11  S.  W.  R.  531 ; 
Mignon  v.  Brinaon,  74  Tex.  18 ;  Schvitz  v.  McLean^  76  Cal. 
608 ;  Waikins  v.  JfoMon,  11  Ore.  72 ;  State,  ex  rei,  v.  Temp- 
lin,  122  Ind.  235. 

If  the  judgment  is  not  final,  this  court  is  without  jurisdic- 
tion. Wingo  v.  State,  99  Ind.  343;  Mignon  v.  Brinson, 
supra. 

Even  the  consent  of  parties  can  not  give  this  coui*t  juris- 
diction where  the   judgment  appealed  from  is  not  a  final 
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jadgment.     Shroyer  v.  Lawrej^oe,  9  Ind.  322 ;  Davis  v.  Da* 
ma,  36  Ind.  160;  Wingo  v.  StaUf  mpra;  Western  Union  Tel. 
Co.  V.  Lockcj  supra. 
Appeal  dismissed. 
Filed  Maich  10, 1892. 


No.  15,617. 

Steele  v.  McCarty. 

ExacunoN. — SaU  of  JudtpnenL — Aetion  to  Set  Aside. — Suffideney  cf  Oom' 
plaini. — Id  an  action  to  Mt  aside  the  sale  of  a  judgment  on  execution,  a 
complaint  alleging  that  the  plaintiff  did  not  give  up  the  judgment  to 
be  levied  on  is  sufficient  under  section  724,  R.  S.  1881,  which  provides 
that  choses  in  action  may  be  levied  upon  when  given  up. 

Same  — Suffideney  of  Anmoer, — An  answer  to  such  complaint,  confessing 
that  the  plaintiff  did  not  ^ive  up  the  judgment  for  levy  and  sale,  and 
failing  to  allege  any  matter  sufficient  to  avoid  such  confession,  is  bad 
on  demurrer. 

From  the  Clinton  Circuit  Court. 

8.  O.  BaylesSy  0.  O.  Chienther  and  J.  V.  Kent,  for  appellant. 
T.  H.  Palmer  and  W.  F.  Palmer,  for  appellee. 

Coffey,  J. — This  was  an  action  by  the  appellee  against 
the  appellant  to  set  aside  the  sale  of  a  judgment  made  on 
execution  by  the  sheriff  of  Clinton  county. 

It  is  alleged  in  the  complaint,  among  other  things,  that  at 
the  time  of  the  sale  the  judgment  amounted  to  three  hundred 
and  fifty  dollars,  and  that  the  same  was  amply  secured  by  a 
mortgage  upon  real  estate ;  that  said  judgment  was  struck 
off  and  sold  to  the  appellant,  who  was  the  attorney  of  the 
execution  plaintiff^  for  the  sum  of  two  dollars.  The  com- 
plaint also  alleges  that.the  appellee  did  not  give  up  said  judg- 
ment to  be  levied  upon,  and  had  no  notice  of  the  time  or 
place  of  such  sale  until  afler  it  was  made.  ' 


130  547 
143   70 

130  547 
150  416 


648  SUPREME  COURT  OF  INDIANA, 

Steele  v.  McCtrtj. 

The  sufficiency  of  the  complaint  is  tested  for  the  first  time 
in  this  court  by  an  assignment  of  error. 

We  think  the  complaint,  when  tested  in  this  manner,  is 
sufficient. 

The  judgment  named  in  the  complaint  was  not  subject  to 
levy  and  sale  on  an  ordinary  execution,  unless  given  up  by 
the  appellee  for  that  purpose,  and  unless  so  given  up  the  levy 
and  sale  were  void.  Johnson  v.  Crawford^  6  Blackf.  377 ; 
Marion  T.  P.,  etc.,  Oo.  v.  Norria,  37  Iiid.  424. 

The  answer  professes  to  be  a  plea  by  way  of  confession  and 
avoidance,  but  it  amounts  to  nothing  more  than  an  argu- 
mentative denial  of  the  matters  alleged  in  the  complaint. 

It  admits  that  the  appellee  did  not  give  up  the  judgment 
for  levy  and  sale,  bat  avers  that  it  was  levied  upon  by  her 
direction  and  with  her  consent.  A  square  denial  of  the  al- 
legations of  the  complaint  upon  this  subject  would  have  put 
at  issue  the  vit^l  question  in  the  case.  Section  724,  R.  8. 
1881,  provides  that  ''Any  debt  or  thing  in  action,  legally  or 
equitably  assignable,  may  be  levied  upon,  when  given  up  by 
the  defendant,  and  sold  on  execution,  in  the  same  manner  as 
other  personal  property .'' 

There  are  many  matters  alleged  in  the  complaint,  and  many 
averments  contained  in  the  answer,  which  have  no  bearing 
upon  the  vital  question  in  the  case,  and  can  not  be  coi^sidered. 

Every  pleading  must  proceed  upon  some  single,  definite 
theory,  and  must  be  good  upon  that  theory  if  good  at  all. 
The  complaint  proceeds  upon  the  theory  that  the  sale  of  the 
judgment  in  question  by  the  sheriff  was  void,  because  it  had 
not  been  given  up  by  appellee.  The  answer  confessing  that 
she  did  not  give  it  up  for  levy  and  sale  on  the  execution  held 
by  the  sheriff,  and  failing  to  aver  any  matter  sufficient  to 
avoid  such  confession,  was  bad,  and  the  court  did  not  err  in 
sustaining  a  demurrer  thereto. 

There  is  no  error  in  the  record,  and  the  judgment  of  the 
cirooit  court  is  therefore  affirmed. 

FUed  Feb.  27, 1892. 
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No.  15,648. 
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Champ  et  al.  v.  Kendrick,  Trustee. 

FkACnCB. — Pendency  of  Another  AeHcn.— Haw  Ecn$ed. — Motion  to  Ditmi8$» — 
Flea  in  AbatemenL— It  k  proper  to  overrule  a  motion  made  by  a  guar- 
dian ad  litem  to  dismiss  an  action  for  the  reason  **  that  there  is  now 
pending  in  this  court  another  action  in  which  it  is  sought  to  have  set- 
tled the  only  question  which  can  be  adjudicated  in  this  cause.''  The 
matter  sought  to  be  raised  by  the  motion  must  be  plead  in  an  answer 
of  abatement,  duly  verified. 

AVFiDJLViT.^Swom  to  Upon  Belief, -^kn  affidavit  sworn «to  upon  the  belief 
of  a  party  is  equivalent  to  swearing  that  it  is  true. 

Pleading. —  Want  of  Verification, — Demurrer. — Motion  to  R^eeL — Want  of 
verification  of  a  pleading  can  not  be  raised  by  a  demurrer,  but  must  be 
taken  advantage  of  by  a  motion  to  reject  for  want  of  verification. 

Injunction. —  Verifieajtion  of  Complaint, —  When  not  Required, — Where  the 
only  relief  prayed  for  is  an  injunction  upon  the  final  hearing,  a  verifi- 
cation of  the  complaint  is  not  required.  Where  the  appeal  is  from  the 
final  judgment,  and  not  from  an  interlocutory  order  granting  a  tem- 
porary injunction,  it  is  wholly  immaterial  whether  the  complaint  was 
verified  or  not 

Same.—  Will, — Jkviae  of  Lands. — Sale  of  Lands  by  Detnsee  without  RiyhL — 
Trustee  May  Et^n  Purchaser, — Certain  lands  were  devised  to  a  party  for 
and  daring  his  natural  life,  upon  the  express  condition  that  the  devisee 
should  not  sell  or  dispose  of  his  interest  in  the  lands  by  a  sale  in  gross, 
or  hold  and  enjoy  the  same  in  any  other  manner  than  by  renting  out 
the  same  from  year  to  year  and  receiving  the  rents.  The  will  also  pro- 
vided that  after  closing  up  the  trust  and  making  settlement  with  the 
court,  the  executor  should  not  be  finally  discharged,  but  should  act  as 
trustee  upon  the  failure  of  the  devisee  to  keep  the  taxes  upon  the  lands 
devised  to  him  fully  and  promptly  paid,  ox  if  he  should  attempt  to  sell 
the  same  in  gross. 

Held,  that  the  trustee  might  maintain  an  action  to  restrain  the  defendant 
to  whom  it  was  alleged  the  devisee  sold  said  lands  in  gross  from  taking 
possession  of  the  same,  the  insolvency  of  said  defendant  being  alleged, 
and  it  being  shown  that  the  lands  had  been  sold  for  taxes,  and  that  they 
had  not  been  redeemed  from  the  sale,and  that  the  trustee  had  in  his  hands 
no  means  of  said  trust  with  which  to  pay  the  taxes,  and  no  way  of  ac- 
quiring such  means  except  by  renting  out  the  lands  as  provided  in  said 
will. 

Action. — Surtival  of. — Death  of  Defendant, — Svhstituiion  of  Heirs. — Complaint 
Applies  to  Them. — Where  in  a  cause  of  action  which  survives,  heirs  are 
substituted  as  defendants  upon  the  death  of  their  ancestors,  they  stand 
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in  precisely  the  same  relation  to  the  plaintiffs  that  the  original  defend- 
ants did,  and  the  allegations  of  the  complaint  apply  to  them  as  if  they 
were  original  defendants. 

From  the  Fulton  Circuit  Court. 

S.  Kedthy  for  appellants. 

G.  W.  Holman,  B.  C.  SUphemon  and  E.  ifyer«,  for  ap- 
pellee. 

Miller,  J. — By  his  last  will  and  testament  Joel  Town- 
send  devised  to  Joel  R.  Townsend  certain  real  estate,  for  and 
during  his  natural  life. 

The  life-estate  was  given  upon  the  express  condition  that 
the  devisee  should  not  sell  or  dispose  of  his  interest  in  the 
land  by  a  sale  in  gross^  or  hold  and  enjoy  the  same  in  any 
other  manner  than  by  renting  the  same  out  from  year  to  year 
and  receiving  the  rents. 

The  will  directed  that  his  executor,  after  closing  up  the 
trust  and  making  settlement  with  the  court,  should  not  be 
finally  discharged,  but  should  continue  to  act  as  a  trustee 
upon  the  contingency  that  if  Joel  R.  should,  at  any  time, 
fail  to  keep  the  taxes  upon  the  lands  devised  to  him  fully 
and  promptly  paid,  or  should  attempt  to  sell  the  same  in 
gro88y  contrary  to  the  conditions  of  the  devise,  then,  or  in 
either  case,  the  trustee  should  take  possession  of  the  lands 
advertised  as  delinquent,  or  attempted  to  be  sold,  and  rent 
the  same  out  upon  the  best  terms  he  could  obtain,  and,  after 
paying  such  delinquent  taxes,  needed  repairs  and  expenses, 
turn  over  the  residue  to  the  devisee. 

It  was  further  provided  that  the  devisee  might  at  anytime 
be  reinstated  in  his  original  condition,  by  refunding  to  such 
trustee  the  money  expended  for  taxes  and  other  expenses  in- 
cident to  such  delinquency. 

This  action  was  instituted  by  the  appellee,  as  trustee, 
against  one  Joseph  Champ.  The  complaint  alleged  that  the 
plaintiff  had  been  appointed  by  the  Fulton  Circuit  Court 
:is  trustee  under  the  will  of  Joel  Townsend,  and  that  he  had 
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<]aalified  and  was  acting  as  such  trustee ;  that  said  Joel  R. 
Townsend,  contrary  to  the  terms  6f  the  will  of  Joel 
Townsend,  had  sold  in  gross  and  attempted  to  convey  the 
land  devised  to  him ;  that  he  also  failed  to  keep  the  taxes 
on  the  land  fully  and  promptly  paid,  but^  on  the  contrary^liad 
permitted  the  land  to  be  sold  for  taxes  in  February,  1885; 
that  the  lands  had  not  been  redeemed  from  the  sale,  and  that 
the  plaintiff  has  in  his  hands  no  means  of  said  trust  with 
which  to  pay  the  taxes,  and  no  way  of  acquiring  such  means, 
except  by  renting  out  the  land  as  provided  in  said  will ;  that 
the  land  is  in  the  possession  of  one  Jacob  Stanton,  who  holds 
under  a  lease  which  will  expire  on  the  10th  day  of  March, 
1886,  at  which  time  he  will  vacate  the  premises ;  that  the 
defendant  has  moved  a  load  of  corn  and  some  other  goods 
on  said  land,  and  says  that  he  will  move  to  and  take  pos- 
session of  the  farm  as  soon  as  it  is  vacated  by  the  tenant  in 
possession. 

The  complaint  avers  that  the  defendant  is  wholly  insolvent, 
worthless  and  unscrupulous ;  that  if  he  gets  possession  it 
will  be  impossible  for  the  plaintiff  to  discharge  his  duty 
under  the  will  of  Joel  Towsend  in  carrying  out  its  provis- 
ions; that  said  Champ,  being  worthless,  he  could  recover 
nothing  from  him  in  the  way  of  damages,  and  that  if  he  is 
permitted  to  go  into  possession  of  said  land  great  and  irrep- 
arable injury  and  damage  to  the  interests  will  be  incurred. 

The  prayer  for  relief  is  for  a  restraining  order  prohibiting 
the  defendant  from  taking  possession  of  the  land,  or  in  any 
way  interfering  with  the  trust,  and  that  upon  final  hearing 
the  injunction  be  made  perpetual. 

During  the  pendency  of  the  action  the  defendant- Joseph 
Champ  died,  and  the  appellants,  who  are  his  children  and 
heirs,  were  substituted  as  defendants. 

The  defendants  being  minors,  a  guardian  ad  litem  was  ap- 
pointed for  them. 

A  motion  was  made  by  the  guardian  ad  litem  to  dismiss 
the  action    for   the  reason,  as  alleged  in  the  motion,  *'  that 
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there  is  now  pending  in  this  court  another  action  (No.  3875), 
in  which  it  is  sought  to  have  settled  the  only  question  which 
can  be  adjudicated  in  this  cause/' 

This  motion  the  court  very  properly  overruled.  The 
matter  sought  to  be  raised  by  the  motion  must  be  plead  in 
an  answer  of  abatement,  duly  verified.  1  Works  Pr.  and 
PL,  sections  563,  562. 

The  guardian  ad  litem  demurred  to  the  complaint;  his  de- 
murrer was  overruled,  and  refusing  to  answer  further,  final 
judgment  was  rendered  in  favor  of  the  plaintiff  making  the 
injunction  perpetual. 

Tlie  sufiSciency  of  the  complaint  is  the  only  remaining 
question  before  us  for  decision. 

The  appellant  insists  that  the  complaint  is  bad  for  want 
of  sufllcient  verification,  the  affidavit  stating  that  *^  the  mat- 
ters and  things  set  forth  in  the  foregoing  complaint  are  true, 
as  he  is  informed  and  believes.'' 

This  verification  was  good.  An  affidavit  sworn  to  upon  the 
belief  of  a  party  is  equivalent  to  swearing  that  it  is  true. 
Archibald  v.  Lamb,  9  Ind.  544 ;  State  v.  Ellison,  14  Ind. 
'380;  McNamara  v.  Ellis,  14  Ind.  516 ;  Cttrry  v.  Baker,  31 
Ind.  151 ;  Bonsell  v.  Bonsell,  41  Ind.  476;  Thayer  v.  Bur* 
ger,  100  lud.  262. 

It  was  only  necessary  to  have  the  complaint  verified,  be* 
cause  a  restraining  order  was  asked  and  granted.  Where  the 
only  relief  prayed  for  is  an  injunction  upon  the  final  hear^ 
ing  a  verification  of  the  complaint  is  not  required.  This  ap- 
peal being  from  the  final  judgment,  and  not  from  an  inter- 
locutory order  granting  a  temporary  injunction,  it  is  wholly 
immaterial  whether  the  complaint  was  verified  or  not.  Sand 
Creek  T.  P.  Co.  v.  Bobbins,  41  Ind.  79. 

Want  of  verification  of  a  pleading  can  not  be  raised  by  a 
demurrer,  but  must  be  taken  advantage  of  by  a  motion  to 
reject  for  want  of  verification.  Pudney  v.  Burkhart,  62  Ind. 
179;  Indianapolis,  etc,  R,  W.  Co.  v.  Summers,  28  Ind.  521 ; 
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Harrison  v.  Lockhartj  25  Ind.  112  ;  Bradley  v.  Banky  dc.y  20 
Ind.  528. 

The  contention  of  the  appellant  that  a  court  of  equity  will 
not^  nnder  the  circumstances  stated  in  the  complaint,  enjoin 
that  which,  if  consummated,  would  amount  to  nothing  more 
than  a  simple  trespass,  presents  a  question  of  more  difficulty. 

The  law  undoubtedly  is  as  stated  in  3  Pom.  Eq.  Jur.,  sec- 
tion 1357. 

"  If  a  trespass  to  property  is  a  single  act,  and  is  temporary 
in  its  nature  and  effects,  so  that  the  legal  remedy  of  an  action 
at  law  for  damages  is  adequate,  equity  will  not  interfere." 

A  tendency  may,  however,  be  noted,  particularly  in  States 
where,  as  in  our  own,  the  distinction  in  pleading  and  prac- 
tice in  actions  at  law  and  suits  inequity  has  been  abolished, 
and  all  courts  are  courts  of  law  and  equity,  to  look  with 
favor  upon  the  doctrine  laid  down  in  a  subsequent  portion 
of  the  section  of  Pom.  Eq.  Jur.  above  cited : 

**  That  a  remedy  which  prevents  a  threatened  wrong  is  in 
its  essential  nature  better  than  a  remedy  which  permits  the 
wrong  to  be  done,  and  then  attempts  to  pay  for  it  by  the 
pecuniary  damages  which  a  jury  may  assess." 

It  is  not  necessary,  under  our  code  of  practice,  to  aver  or 
prove  that  the  plaintiff  will  suffer  irreparable  injury  if  the 
relief  by  injunction  is  not  granted.  All  that  is  necessary  is 
to  aver  and  prove  that  the  plaintiff  will  suffer  great  injury. 
Section  1148,  R.  S.  1881 ;  Erwin  v.  Fulk,  94  Ind.  235. 

In  Bishop  v.  Moorman,  98  Ind.  1,  this  court  quoted  with 
approval  from  the  opinion  in  Watson  v.  Sutherland,  5  Wall. 
74,  the  following  language  : 

^^  It  is  not  enough  that  there  is  a  remedy  at  law ;  it  must 
be  plain  and  adequate,  or,  in  other  words,  as  practical  and 
efficient  to  the  ends  of  justice,  and  its  prompt  administration ^ 
as  the  remedy  in  equity." 

We  are  satisfied  that  the  complaint  in  this  case,  while  it 
bears  marks  of  haste  in  its  preps^ration,  states  facts  that  are 
sufficient  to  entitle  the  plaintiff  to  relief. 
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The  property  had  been  sold  for  taxes^  and  it  could  only  be 
redeemed  by  renting  it  out,  as  directed  by  the  will,  and  ap- 
plying the  rents  to  its  redemption.  This  was  necessary  to 
preserve  the  estate,  not  only  for  the  use  of  the  life  tenant^ 
but  for  the  remainder  man  as  well. 

In  addition  to  this,  it  is  stated  that  the  defendant  was  in- 
solvent, so  that  nothing  could  be  recovered  from  him  in  the 
way  of  damages. 

In  High  on  Injunctions,  section  717,  it  is  said : 

"  Insolvency  of  the  trespasser  affords  additional  ground 
for  the  interference,  since  his  inability  to  respond  in  dam- 
ages  renders  the  remedy  at  law  ineffectual.^'  MoQtuirrie  v. 
Hildebrand,  23  Ind.  122. 

The  appellants  contend  that  the  amended  complaint  en- 
tirely fails  to  show  any  cause  of  action  against  the  appellants ; 
that  the  original  complaint  charges  that  Joseph  Champ  was 
threatening  to  commit  a  trespass,  but  that  the  amended  com- 
plaint makes  no  charge  against  his  children,  who  are  substi- 
tuted in  his  place  as  defendants  to  the  action. 

Where,  in  a  cause  of  action  which  survives,  heirs  are  sub- 
stituted as  defendants  upon  the  death  of  their  ancestors,  they 
stand  in  precisely  the  same  relation  to  the  plaintiff  that  the 
original  defendants  did,  and  the  allegations  of  the  complaint 
apply  to  them  as  if  they  were  original  defendants. 

The  appellants  indulge  in  some  criticism  of  the  language 
used  in  the  prayer  for  relief;  but  we  are  satisfied  that  it  was 
sufficient  to  give  the  court  to  understand  that  the  plaintiff 
asked  for  a  temporary  restraining  order,  and  that  upon  final 
hearing  he  be  granted  a  perpetual  injunction.  The  court 
below  60  understood  the  prayer,  and  granted  this  relief. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  March  8, 1892. 
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No.  16,054. 

Martin  t?.  Motsinger. 

pRA^C7nCE.^AlUged  Errors,— How  BrouglU  Into  Recordr^Motion  for  New 
TriaL — Alleged  error  in  empanelling  a  jury  and  in  forcing  a  cause  to 
trial  in  the  appellant's  absence,  and  without  notice  to  her^  and  in  re- 
fusing to  her  time  to  cohsult  counsel  and  prepare  for  trial,  must  in  or- 
der to  be  considered  by  the  Supreme  Court  be  brought  into  the  record 
by  the  motion  for  a  new  trial,  as  errors  of  law  occurring  at  the  triaL 

Insanity. — IVoceeding  to  Eatabliah. — Circuit  Court  Ecm  Exdusive  Jurisdiction, 
— The  circuit  court  has  exclusive  jurisdiction  in  a  proceeding  under 
the  statute  to  have  a  person  adjudged  of  unsound  mind,  and  incapable 
of  managing  her  estate,  and  for  the  appointment  of  a  guardian  of  her 
person  and  estate. 

Same. — Notice  to  Barty  Unnecessary. — Must  be  Appearance  for. —  WKai  C(msti- 
tutes  a  Valid  Appearance, — I^oeecuting  Attorney. — In  such  a  proceeding 
the  statute  does  not,  in  terms,  require  notice  to  the  party  alleged  to  be  of 
onsound  mind,  and  the  proceeding  may  be  regular  and  valid  without 
the  service  of  any  notice  upon  the  party.  The  proceeding,  however, 
is  of  such  a  character  that  it  can  not  be  ex  parte  and  be  valid.  The  prose- 
cuting attorney  is  not  authorized  by  our  statutes  to  represent  the  party 
vhose  soundness  of  mind  is  questioned.  An  appearance  by  attorney, 
however,  is  sufficient,  it  not  being  claimed  that  such  appearance  was  un- 
authorized. The  party  can  not  claim  that  she  was  incompetent  to  em- 
ploy counsel,  t>®^&use  her  standing  on  appeal  depends  upon  the  asser- 
tion of  her  mental  capacity  and  ability  to  transact  business.  Even  if 
their  appearance  for  her  in  the  circuit  court  had  been  unauthorized,  it 
would  be  binding  upon  her  until  set  aside. 

From  the  Washington  Circuit  Court. 

D.  M.  Alspaugh^  J.  C.  Lawler  and  C  X.  Jeweti^  for  appel- 
lant. 

8.  H.  Mitchell  and  R.  B.  Mitchell,  for  appellee. 

McBride,  J. — This  was  a  proceeding  under  the  statute  t6 
have  the  appellant  adjudged  a  person  of  unsound  mind,  and 
incapable  of  managing  her  estate,  and  for  the  appointment 
of  a  guardian  of  her  person  and  estate.  No  notice  was  issued 
or  served  upon  her  of  the  pendency  of  the  proceeding,  and 
she  was  not  present  in  court  at  any  time.  The  statement  was 
filed  December  2d,  1890,  and  on  the  16th  day  of  December, 
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1890^  the  clerk  filed  an  answer  in  proper  form,  as  required  by 
statute.  On  the  same  day  the  cause  was  called  for  trial, 
whereupon  the  attorneys  who  represent  the  appellant  in  this 
court  appeared  in  her  behalf,  and  with  them  also  appeared 
the  prosecuting  attorney  by  his  deputy.  They  objected  to 
proceeding  in  the  cause,  for  the  reason  that  she  had  not  been 
personally  notified  of  the  proceeding,  or  served  with  process, 
and  had  had  no  time  for  consultation  with  her  attorneys. 
The  court  withheld  its  ruling  upon  the  objection,  and  caused 
a  jury  to  be  empanelled  and  sworn  to  try  the  cause,  and  then 
required  the  petitioner  to  submit  proof  showing  why  the  ap- 
pellant was  not  produced  in  court.  To  this  end  witnesses 
were  called  and  examined,  and  the  court,  upon  their  testi- 
mony, found  that  she  could  not  be  produced  in  court  by  rea- 
son of  physical  infirmities  and  extreme  old  age.  The  objec- 
tion to  proceeding  was  overruled,  and  duly  excepted  to,  and 
the  trial  proceeded. 

The  jury  found  that  she  was  of  unsound  mind,  and  in- 
capable of  managing  her  estate.  A  motion  for  a  new  trial 
was  overruled,  and  the  court  rendered  judgment  on  the  ver- 
dict, and  appointed  a  guardian. 

The  errors  assigned  are : 

Ist.  Empanelling  a  jury  to  try  the  cause  over  the  objec- 
tion made  by  appellant's  counsel. 

2d.  Forcing  the  cause  to  trial  in  appellant's  absence,  and 
without  notice  to  her,  and  in  refusing  to  her  time  to  consult 
counsel  and  prepare  for  trial. 

3d.   Overruling  motion  for  a  new  trial. 

4th.  The  court  had  no  jurisdiction  of  the  person  of  the 
appellant. 

5th.  The  court  had  no  jurisdiction  over  the  subject-matter 
of  the  proceeding. 

The  first  and  second  errors  are  not  well  assigned.  If  the 
court  erred,  as  indicated,  the  question  should  have  been 
brought  into  the  record  by  the  motion  for  a  new  trial,  as 
errors  of  law  occurring  at  the  trial,  etc. 
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It  18  due  to  the  lower  court  that  errors  of  the  character 

0 

alleged  be  pointed  out  there^  and  opportunity  be  giyen  it  to 
correct  its  own  errors.     StaJUj  ex  re/.,  v.  Swartz,  9  Ind.  221'. 

The  fifth  alleged  error  may  be  disposed  of  with  brief  men- 
tion. The  subject-matter  of  the  proceeding  was  the  question 
of  the  appellant's  mental  unsoundness,  and  her  capacity  to 
manage  her  estate.  Of  cases  of  this  character  the  circuit 
court  has  exclusive  jurisdiction.  Jurisdiction  of  the  subject^ 
matter  does  not  mean  jurisdiction  of  the  given  case,  but  of 
the  class  of  cases  to  which  it  belongs. 

The  court  plainly  had  jurisdiction  of  the  subject-matter  of 
the  proceeding. 

Had  the  court  jurisdiction  of  the  person  of  the  appellant 
and  of  the  case  ?  Jurisdictional  questions  thus  raised  must 
be  determined  from  the  face  of  the  record.  Works  Pr.  and 
PL,  section  1086. 

The  appellant  insists  that  jurisdiction  of  her  person  could 
only  be  acquired  by  notice,  and  the  record,  showing  affirma* 
tively  that  there  was  no  notice,  affirmatively  shows  want  of 
jurisdiction.  The  statute  providing  for  proceedings  of  this 
character  does  not,  in  terms,  require  notice,  and  the  proceed- 
ings may  be  regular,  and  valid,  without  the  service  of  any 
notice  upon  the  party.  HuUs  v.  HutUy  62  Ind.  214 ;  Nyoe 
Hamiltony  90  Ind.  417. 

The  statute  provides  that  when  a  sufficient  statement  has 
been  filed  relating  to  an  inhabitant  of  the  county,  the  court 
''  shall  cause  such  person  to  be  produced  in  court."  Section 
2546,  R.  S.  1881.  It  is,  however,  provided  by  section  2647, 
R.  S.  1881,  that,  ^'  If  the  court  shall  be  satisfied  that  such  per- 
son, alleged  to  be  of  unsound  mind,  can  not  without  injury  to 
his  health,  be  produced  in  court,  such  personal  appearance  may 
be  dispensed  with."  Of  the  requirement  for  the  production 
of  the  party  in  court,  this  court,  in  the  case  of  Fiscus  v. 
Turner,  126  Ind.  46,  said :  "  We  think  the  object  sought  to 
be  attained  by  the  enaclment  of  this  section  was  the  preven- 
tion of  frauds  in  procuring  verdicts  and  judgments  of  in- 
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sauity  without  an  actual  (opportunity  to  the  defendant  of 
being  h^ard.  For  this  reason  the  law  requires  that  the  party 
charged  with  being  insane  shall,  if  possible,  be  produced  in 
open  court  in  order  that  he  may  hear  and  have  actual  knowl- 
edge of  what  is  being  done^  and  may  meet  the  witnesses  face 
to  face.  As  the  party  charged  in  such  a  case  may  be  deprived 
of  his  property  and  of  his  liberty,  it  was  doubtless  thought  by 
the  Legislature  that  it  was  as  important  that  he  should  be  ao- 
tually  present  as  it  would  be  if  he  were  charged  with  a 
criminal  offence/' 

Being  present^  it  is  immaterial  whether  he  was  or  was  not 
served  with  notice,  or  was  produced  by  order  of,  the  court, 
or  by  the  party  filing  the  statement^  or  appeared  voluntarily, 
as  in  either  event,  he  would  have  the  same  opportunity  to 
defend  and  protect  his  rights.  Nyce  v.  Hamilton,  supra. 
The  service  of  notice  could  have  accomplished  no  more. 

But,  while  this  is  true,  and  while  there  may  be  a  valid  in- 
quest and  judgment  in  such  cases  without  notice,  when  the 
party  is  present,  it  is  otherwise  wften  he  is  not  present  and 
IS  not  represented  by  some  one  authorized  to  appear  for  him. 
While  the  statute  does  not  in  terms  provide  for  notice,  the 
proceedings  are  of  such  a  character  that  they  can  not  be  ex 
parte  and  be  valid.  If  the  statute  was  to  be  construed  as 
authorizing  proceedings  of  an  ex  parte  character,  it  would  be, 
to  that  extent,  in  conflict  with  the  Constitution  of  the  United 
States,  and  void. 

The  proceeding,  if  successful,  results  in  the  deprivation 
of  both  liberty  and  property.  The  guardian,  when  appointed, 
is  guardian  of  both  person  and  estate,  and,  under  the  Con- 
stitution, no  man  can  be  deprived  of  either  liberty  or  projp- 
erty  without  due  process  of  law.  He  is  entitled  to  his  day 
in  court. 

When  he  is  actually  brought  in,  or  voluntarily  appears,  he 
has  the  right  guaranteed  him  by  the  Constitution.  If,  how- 
ever, he  is  not  brought  in,  and  the  court,  after  an  ex  parte 
hearing,  and  without  notice  to  him  of  any  character,  and 
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without  bis  knowledge,  proceeds  to  hear  and  determine  the 
matter,  it  can  not  be  said  that  be  has  had  his  day  in  court. 
When  sacb  a  fact  is  disclosed  by  appeal,  and  not  by  way  of 
collateral  attack  on  the  proceeding's,  they  can  not  stand.  In 
the  case  at  bar  the  appellant  was  not  present,  and  no  notice 
to  her  was  issued  or  served.  How  was  she  affected,  if  at  all, 
by  the  action  of  the  attorneys  who  assumed  to  represent  her, 
or  the  deputy  prosecuting  attorney  who,  in  his  official  ca- 
pacity, assumed  the  right  to  appear  in  her  behalf? 

So  far  as  the  prosecuting  attorney  is  concerned,  we  know 
of  no  statute  making  it  his  duty  to  appear  in  such  cases,  or 
authorizing  his  appearance.  Section  5864,  B.  S.  1881,  pre- 
scribing the  duties  of  the  prosecuting  attorney,  provides  that 
he  shall  "  protect  the  interests  of  all  persons  of  unsound 
mind.'' 

This  would  doubtless  make  it  his  duty  to  protect  the  in- 
terests of  a  person  after  he  had  been  adjudged  of  unsound 
mind,  and,  possibly,  in  a  proper  case,  of  one  in  fact  of  un- 
sound mind  where  there  had  been  no  adjudication  of  mental 
unsoundness. 

In  cases  ofthis  character  the  question  to  be  tried  is  whether 
or  not  the  party  is  of  unsound  mind. 

We  think  it  would  be  an  unwarranted  construction  of  the 
statute  in  question  to  hold  that  it  requires  that  officer,  not 
only  to  protect  the  interests  of  those  who  are  of  unsound 
mind,  but  to  interpose  in  inquests  the  sole  purpose  of  which 
is  to  determine  the  fact  of  mental  unsoundness. 

We  think,  therefore,  that  she  was  not  affected  or  bound  by 
the  act  of  the  prosecuting  attorney  in  assuming  as  such  to 
appear  for  her.  The  appearance  for  her  by  the  other  at- 
torneys presents  a  very  different  question. 

In  our  opinion  a  party  may  not  only  waive  notice  in  such 
cases  by  a  personal  appearance,  but  may  appear  by  attorney. 
The  appellant  can  not  insist  that  she  was  incompetent  to  em- 
ploy counsel,  because  her  standing  on  this  appeal  depends 
upon  the  assertion  of  her  mental  capacity  and  ability  to 
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transact  business.  It  is  not  claimed  in  this  appeal  that  their 
appearance  for  her  was  unauthorized.  They  not  only  con- 
tinued to  represent  her  in  the  circuit  court,  butfrepresent  her 
here.  Even  if  their  appearance  for  her  in  the  circuit  court 
had  been  unauthorized,  it  would  be  binding  upon  her  until 
set  aside.  Bvsh  v.  Bush,  46  Ind.  70  (83).  It  was  not  a 
special,  but  a  full  appearance.  It  is  not  repudiated  as  un- 
authorized, but  is  in  effect  ratified  by  their  continued  repre- 
sentation of  her  interest.  The  record  shows  complete  juris- 
diction of  the  person  of  the  appellant  and  of  the  case. 

Three  reasons  were  assigned  for  a  new  trial : 

1st.  That  the  verdict  is  not  sustained  by  safficient  eyi* 
denoe. 

While  the  evidence  was  conflicting,  there  was  much  evi- 
dence tending  to  support  the  verdict,  and  it  can  not  be  dis- 
turbed upon  that  ground. 

2d.    That  the  court  erred  in  giving  certain  instructions. 

We  do  not  think  it  necessary  to  copy  or  comment  upon 
the  instructions  given.  There  was  no  error  in  giving  them 
for  which  the  cause  should  be  reversed. 

The  third  reason  assigned  for  a  new  trial  is  that  the  court 
erred  in  permitting  counsel  in  the  closing  argument  to  the 
jury  to  criticise  and  call  in  question  the  veracity  and  good 
faith  of  a  certain  witness. 

We  are  unable  to  see,  in  the  remarks  used  by  counsel,  any 
thing  impugning  either  the  veracity  or  good  faith  of  the  wit- 
ness in  question.  There  is  certainly  nothing  in  the  remarks 
complained  of  sufficient  to  justify  a  reversal  of  the  cause. 

Whatever  may  be  the  real  merits  of  the  controversy,  as 
the  record  comes  to  us  it  discloses  no  error  that  >rill  avail 
the  appellant. 

Judgment  affirmed. 

Filed  March  8, 1892. 
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No.  16,312. 
PaBVIN  V.  WiMBEBG  ET  AL. 

£LBCnON& — Conttruciion  of  Law  by  Election  Officen, — A  construction  of  the 
election  law  accepted  and  acted  apon  by  the  officers  of  election,  whose 
duty  it  is  to  administer  the  law,  should  not  be  ignored  by  the  courts, 
unless  it  is  palpably  wrong. 

Same. — Pofwer  cf  Legisluiure  Over. — It  is  within  the  power  of  the  Legisla- 
ture to  prescribe  the  manner  of  holding  elections  and  the  mode  in  which 
electors  shall  express  their  choice. 

Same. — Elector  Muai  Vote  in  the  Manner  Prescribed  by  Law, — If  an  elector 
does  not  choose  to  indicate  his  choice  in  the  manner  prescribed  by  law, 
he  can  not  complain  if  his  ballot  is  not  counted. 

Same. — Atutralian  ^Sy8tem,^~Stampiag  Ballot, — An  elector  can  not  indicate 
his  choice  in  any  other  manner  than  by  stamping  one  of  the  squares 
of  his  ballot  with  the  stamp ;  and  he  can  not  stamp  his  ballot  elser 
where,  and  leave  the  election  board  to  guess  at  his  intention. 

BAJ£K,''IrregtdaritM», — Directory  Provinon  <^  Law  Vtoiated, — Mere  ik'regn* 
larities  on  the  part  of  the  election  officers,  or  their  omission  to  ob^fdrve 
some  merely  directory  provision  of  the  law,  will  not  vitiate  an  election.  < 

fiAMB. — Directory  and  Mandalory  Promdone,'-Whai  art^-li  a  statute  ex- 
pressly declares  any  particular  act  to  be  essential  to  the  validity  of  an 
election,  or  that  its  omission  shall  render  the  election  void,  the  courts 
must  BO  hold  whether  the  particular  act  in  question  goes  to  the  merits 
or  affects  the  result  of  the  election  or  not,  for  such  a  statute  is  man- 
datory, and  the  courts  can  not  enter  into  tlie  question  of  its  policy. 

SAXE,r-Mandjaiory  when  Meritt  of  Election  are  Affected. —  Directory  when  Mcritt 
not  Affected. — If  a  statute  simply  provides  that  certain  things  shall  be 
done  within  a  particular  time,  or  in  a  particular  manner,  and  does  not 
declare  that  their  performance  shall  be  essential  to  the  validity  of  an 
election,  they  will  be  regarded  as  mandatory  if  they  affect  the  merits 
of  the  election,  and  as  directory  only  if  they  do  not  affects  its  merits. 

Same. — Departure  from  Mode  of  Holding  Election^  When  Does  not  Invalid 
date. — A  departure  from  the  mode  of  holding  an  election  as  prescribed 
by  statute,  which  does  not  deprive  legal  voters  of  their  right  to  vote, 
or  permit  illegal  voters  to  participate  in  the  election,  or  cast  uncer- 
tainty on  the  result,  does  not  affect  the  validity  of  the  election. 

Same. — Clerics  Initiale  Indorsed  on  Wrong  Comer  of  Ballot. — The  stntute  re- 
quiring election  clerks  to  indorse  their  initials  on  the  ballot  is  man- 
datory ;  but  the  requirement  that  they  indorse  their  initials  in  a  par- 
ticular place  is  directory  only;  and  a  ballot  indorsed  at  an  improper 
place  can  not  for  that  reason  be  rejected. 
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8AM.iSL—Batiot  Placed  in  Wrong  Balloi-Boz,--The  fact  that  the  election  offi- 
cers place  a  ballot  in  the  wrong  ballot-box  bj  mistake  will  not  vitiate 
the  ballot  and  authorize  its  rejection  in  making  the  count. 

Statute. — Gonatruetwn, —  Examining  Other  Staiutes. — Legidaiive  InteuL — 
Meaning  Doubtful. — Piurpose, — History. — For  the  purpose  of  construing  a 
statute  and  ascertaining  the  legislative  intent  the  courts  will  look  to 
the  whole  statute  and  all  its  parls,  and  when  such  intention  is  so  ascer^ 
tainedy  it  will  prevail  over  the  literal  import  and  the  strict  letter  of 
the  statute;  and  where  the  meaning  is  doubtful  and  uncertain,  the 
courts  will  look  into  the  situation  and  circumstances  under  which  it 
was  enacted  to  other  statutes,  if  there  are  any  on  the  same  subject, 
whether  passed  before  or  after  the  statute  under  consideration,  whether 
in  force  or  not,  as  well  as  to  the  history  of  the  country,  and  will  care> 
fully  consider,  in  this  connection,  the  purpose  sought  to  be  accom- 
plished. 

From  the  Gibson  Circuit  Court. 

A.  Oilchristy  G.  A.  De  Bruler  and  D,  B.  Kumler^  for  ap- 
pellant. 

J.  M.  Butler,  A.  H.  Snow,  J.  M.  Butler y  Jr.,  /.  E.  TFtO- 
iamaon,  P.  W.  Prey  and  /.  /.  Walker,  for  appellees. 

COPPEY,  J. — At  the  November  election  for  the  year  1890 
the  appellant  and  Henry  Stockfleth  were  opposing  candi* 
dates  for  the  office  of  county  auditor  of  Vanderburgh  county 
in  this  State. 

The  board  of  canvassers  having  declared  the  appellant  duly^ 
elected,  this  proceeding  was  commenced  by  the  appellee  Henry 
Wimberg  before  the  board  of  commissioners  of  that  county,, 
to  contest  the  election  upon  the  alleged  ground  that  Stock* 
fleth  had  received  more  votes  for  the  office  thi(n  had  beea 
cast  for  the  appellant. 

The  cause  was  appealed  to  the  Vanderburgh  Circuit  Gourt^ 
from  which  a  change  of  venue  was  granted  to  the  Gibson 
Circuit  Court. 

In  the  latter  court  issues  were  formed,  upon  which  the 
cause  was  tried  by  the  court,  resulting  in  a  judgment  against 
the  appellant. 

At  the  request  of  the  appellant  the  court  made  a  special 
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finding  of  the  facts  in  the  case,  from  which  it  appears^  among 
other  things^  that  returns  of  the  election  were  made  by  the 
judges  of  election  and  canvassed  by  the  board  of  canvassers^ 
and  that  it  was  determined  by  the  con  vase  that  the  appel- 
lant had  received  4,745  votes,  and  that  Henry  Stockfleth  bad 
received  4,735  votes,  and  thereupon  the  board  declared  the 
appellant  duly  elected. 

It  further  appears  that  the  appellant  received  twenty- 
seven  votes  at  the  election  which  were  not  counted  for  him, 
and  that  Stockfleth  received  sixty-one  votes  which  were  also 
rejected  by  the  judges  of  election,  and  that  the  number  so 
received  by  th^se  parties,  and  not  counted,  were  not  included 
in  the  votes  canvassed  by  the  board  of  canvassers,  and  that 
the  total  number  of  votes  cast  at  the  election  for  the  appel- 
lant was  4,772,  and  for  Stockfleth  4,796. 

The  only  question  discussed  by  counsel  on  this  appeal  are 
questions  arising  on  the  ruling  of  the  court  below  in  over- 
ruling the  appellant's  motion  for  a  new  trial. 

It  is  insisted  by  the  appellant  that  the  finding  of  facts 
above  set  out  is  not  sustained  by  the  evidence.  It  is  also 
urged  that  the  circuit  court  erred  in  admitting  in  evidence 
certain  ballots  offered  by  the  appellee  to  sustain  the  issue 
tendered  by  him.  It  appears  by  the  record  before  us  that  the 
appellee  offered  in  evidence,  on  the  trial  of  the  cause,  certain 
ballots,  none  of  the  squares  upon  which  had  been  toBched 
by  the  stamp,  which  ballots  were  admitted  and  read  in  evi- 
dence over  the  objection  of  the  appellant.  ■ 

As  it  is  perfectly  apparent  that  the  court  could  not  have 
made  the  finding  set  out  above  without  counting  some  of 
these  ballots,  the  question,  therefore,  as  to  whether  they  were 
admissible  in  evidence,  and  the  question  as  to  whether  the 
finding  is  sustained  by  the  evidence,  may  very  properly  be 
considered  together. 

The  solution  of  these  questions  depends  upon  the  construc- 
tion of  the  act  of  the  General  Assembly,  approved  March 
6th,  1889,  known  as  the  "  Election  Law :  '* 
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Section  26  of  this  act  prescribes  the  following  form  of  bal- 
lot to  be  used  at  all  subsequent  general  elections^  viz. : 


Device. 

Democratic 

Ticket 


For  Governor, 

Gourtland  C. 

•  Matson. 


I^evice* 


profaiJ 


For  GovernorJ 

Alyin  P.    IProhi. 
Hovey. 


Device. 

Prohibition 

Ticket. 


For  Gov'r, 
Joseph  D. 
Hagh< 


Section  46  of  the  act  provides  that  ^^  When  a  voter  shall 
have  been  passed  by  the  challengers,  or  shall  have  been 
eworn  in,  he  shall  be  admitted  to  the  election  room.  *  *  * 
On  entering  the  room  the  voter  shall  announce  his  name  to 
the  poll  clerks,  who  shall  register  it.  The  clerk  holding  the 
ballots  shall  deliver  to  him  one  State  and  one  local  ballot, 
and  the  other  clerk  shall  thereupon  deliver  to  him  a  stamp, 
and  both  poll  clerks,  on  request,  shall  give  explanation  of 
the  manner  of  voting.  *  *  *  The  voter  shall  then,  and  with- 
out leaving  the  room,  go  alone  into  any  of  the  booths  which 
may  be  unoccupied  and  indicate  the  candidates  for  whom  he 
desires  to  vote  by  stamping  the  square  immediately  preced- 
ing their  names :  *  *  *  Ph>mded^  however^  That  if  he  shall 
desire  to  vote  for  all  candidates  of  one  party,  *  *  *  n^d 
none  other,  he  may  place  the  stamp  on  the  square  preceding 
the  title  under  which  the  candidates  of  such  party  *  *  are 
printed,  and  the  vote  shall  then  be  counted  for  all  the  can- 
didates under  that  title,  unless  the  name  of  one  or  more  can- 
didates under  another  title  shall  also  be  stamped,  in  which 
case  the  names  of  the  candidates  so  stamped  shall  be 
counted." 

It  is  contended  by  the  appellant  that  the  provision  of  this 
statute  requiring  the  voter  to  indicate  his  choice  by  stamp- 
ing the  square  is  mandatory,  while  it  is  contended  by  the 
appellee  that  such  provision  is  directory  only,  and  that  the 
voter  may  indicate  his  choice  without  touching  the  square 
with  the  stamp. 
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It  is  conceded  that  this  law  is  an  entire  departure  from  the 
fQodes  of  voting  known  and  used  in  this  State  prior  to  its 
J>assage.  Such  being  the  case^  before  any  election  was  held 
under  this  law^  the  two  leading  political  parties  in  the  State^ 
through  the  chairman  of  their  respective  State  central  com* 
mitteeSy  selected  six  practicing  attorneys  of  the  State,  con- 
spicuous for  their  legal  learning,  to  wliom  the  luw  was  re- 
ferred, with  a  request  that  they  would  construe  and  interpret 
it,  and  prepare  instructions  for  the  information  and  guidance 
of  the  electors  and  election  ofBcers  of  the  State. 

In  the  report  of  these  eminent  lawyers  are  found  the  fol- 
lowing instructions,  viz. : 

'^Fird,  You  must  get  your  ballots  of  the  polling  clerks 
in  the  election  room. 

^* Second.  If  you  want  to  vote  a  straight  ticket,  s^mp  the 
square  on  the  left  of  the  name  of  the  party  for  whose  can- 
didates you  wish  to  vote.  If  you  do  not  wish  to  vote  a 
straight  ticket,  then  do  not  stamp  the  square  to  the  left  of 
the  name  of  your  party,  but  stamp  the  square  to  the  left  of 
the  name  of  each  candidate  for  whom  you  desire  to  vote,  on 
whatever  list  of  candidates  it  may  be. 

^* Third.  Do  not  mutilate  your  ballot,  or  mark  it,  either  by 
scratching  a  name  off  or  writing  one  on,  or  in  any  other 
way,  except  by  stamping  on  the  square  or  squares  as  above 
mentioned,  otherwise  the  ballot  will  not  be  counted.  *  ^  ^ 
If  a  ballot  is  not  stamped  on  one  of  the  squares  at  the  left 
of  the  titles  of  the  tickets,  it  will  be  counted  for  the  names 
with  stamps  on  their  squares  to  the  left  of  them,  and  no 
others.'' 

It  is  fair  to  presume  that  the  electors  and  election  officei*s 
throughout  the  State  accepted  this  as  the  true  construction 
of  the  statute  under  consideration,  and  thereupon,  in  con- 
ducting the  ensuing  election,  acted  upon  it.  This  construc- 
tion having  been  accepted  and  acted  upon  by  the  officers 
whose  duty  it  was  to  administer  the  law,  the  courts  should 
not  now  ignore  it,  unless  it  is  palpably  wrong.     Stuart  v. 
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Lairdy  1  Cranch,  299;  Martin  v.  Hunter ,  1  Wheat.  304; 
Cooley  V.  Boards  etc,  12  How.  299  ;  Lithographic  Co.  v. 
Sarony,  111  U.  S.  53. 

The  construction  placed  upon  the  statute  by  the  commit-i 
tee  to  ^hom  it  was  referred  is  not  palpably  wrongs  but,  on 
the  contrary,  we  think,  the  conclusion  it  reached  is  the  cor- 
rect one. 

The  doctrine  that  it  is  within  the  power  of  the  Legisla- 
ture to  prescribe  the  manner  of  holding  general  elections, 
and  to  prescribe  the  mode  in  which  the  electors  shall  ex- 
press their  choice,  is  too  familiar  to  call  for  the  citation  of 
authority. 

In  this  instance  it  has  declared  that  the  mode  by  which 
the  elector  shall  express  his  choice  shall  be  by  stamping  cer- 
tain designated  squares  on  the  ballot.  There  is  nothing  un- 
reasonable .in  the  requirement,  and  it  is  simple  and  easily 
understood.  Furthermore,  if  he  is  illiterate,  or  is  in  doubt, 
the  law  makes  ample  provision  for  his  aid.  If  he  does  not 
choose  to  indicate  his  choice  in  the  manner  prescribed  by 
law,  he  can  not  complain  if  his  ballot  is  not  counted.  Kirk 
V.  Rhoada,  46  Cal.  398. 

If  we  hold  this  statute  to  be  directory  only,  and  not  man- 
datory, we  are  left  entirely  without  any  fixed  rule  by  which 
the  officers  of  election  are  to  be  guided  in  counting  ihe  bal- 
lots. If  ballots  are  to  be  counted  when  no  square  i9  stamped, 
at  what  distance  from  the  square  shall  the  stamp  be  placed 
before  it  can  be  rejected? 

One  board  of  election  may  reach  one  conclusion  as  to  a 
class  of  ballots  where  the  squares  are  not  stamped,  and  an- 
other board  may  reach  another  and  different  conclusion  as  to 
the  same  class ;  and  thus  uncertainty  and  confusion  prevail 
in  a  matter  which  the  Legislature  intended,  we  think,  should 
be  certain. 

By  an  act  of  the  General  Assembly,  approved  March  6th, 
1891  (Acts  of  1891,  p.  124),  section  45  of  the  act  now  under 
consideration  was  amended  so  ihat  a  stamp  placed  upon  a 
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ballot  which  does  not  touch  a  square  thereou  is  declared  to 
be  a  distinguishing  mark,  and  the  ballot  is  not  counted. 

This  amendment  was  intended^  we  think,  to  makccertain 
that  which  prior  to  its  passage  was  left,  in  some  measure,  to 
construction,  but  it  only  makes  certain  that  which  was  in- 
tended by  the  Legislature  when  it  passed  the  original  sec- 
tion. 

But  little,  if  any,  aid  can  be  derived  from  the  adjudged 
cases  under  the  English  and  Canadian  statutes,  by  reason  of 
the  marked  difference  between  those  statutes  and  the  one  we 
are  now  considering,  but  the  cases  under  those  statutes  hold  ^^ 
that  unless  there  is  a  substantial  compliance  by^the  electors  ^ 
with  the  provisions  of  the  statute  the  ballot  can  not  be 
counted.  Hazwell  v.  Stewart^  1  Ct.  of  Sess.  925 ;  Robertson 
V.  Adamsoriy  3  Ct.  of  Sess.  978 ;  20  Journal  of  Jurispru- 
dence, pp.  402-407 ;  Grant  v.  3fcGallum,  12  Can.  Law  Jour- 
nal, 113;  Olrnatead  v.  Carpenter,  Hodg.  El.  Cases,  531; 
Hawkins  v.  Smith,  8  Can.  Sup.  C6urt,  676  ;  Thornton  Indiana 
Municipal  Law,  section  4709a. 

Each  ballot  constitutes  a  separate  and  distinct  written  in- 
strument, and,  like  all  other  written  instruments,  its  construc- 
tion is  for  the  court.  Of  the  one  hundred  and  fifty-four 
ballots  appearing  in  the  record  before  us,  not  to  exceed  nine- 
teen could  by  any  possibility  be  counted  for  either  the  appel- 
lant or  Stockfleth.  In  order  that  the  elector  fiaay  have  his 
ballot  90unted  at  all,  he  must  touch  some  one  of  the  squares 
with  the  stamp.  He  can  indicate  his  choice  in  no  other  man- 
ner, for  this  is  the  only  mode  prescribed  by  the  law.  He  can 
not  stamp  his  ballot  elsewhere,  and  leave  the  election  board 
to  guess  at  his  intention. 

In  our  opinion  the  court  erred  in  admitting  in  evidence, 
in  support  of  the  issue  tendered  by  the  appellee,  ballots,  no 
square  upon  which  had  been  touched  with  the  stamp.  It 
follows,  also,  that  the  facts  above  set  out  are  not  supported 
by  the  evidence  in  the  cause,  for  ballots  not  so  stamped  are 
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Dot  evidence  that  the  elector  intended  to  vote  for  either  of 
the  candidates  for  coanty  auditor. 

It  appears  from  the  record  before  as  that  in  two  of  the 
precincts  in  Vanderburgh  county  the  initials  of  the  poll 
clerks  were  indorsed  upon  the  lower  right-hand  corner  of 
the  back  of  the  ballots  instead  of  on  the  lower  lefk*hand 
corner,  as  prescribed  by  section  34  of  the  election  law.  They 
were  all  indorsed  in  the  same  way.  There  was  no  fraud,  no 
intentional  violation  of  the  law,  but  an  innocent,  honest  mis- 
take on  the  part  of  the  election  officers. 

It  is  contended  that  these  ballots  should  not  have  beeo 
counted,  for^he  reason  that  the  ballots  were  not  indorsed  aa 
prescribed  by  the  statute,  and  that  the  provisions  of  the  stat- 
ute requiring  the  ballots  to  be  indorsed  by  the  poll  clerks  at 
a  particular  place  named  is  mandatory,  while  it  is  contended 
on  the  other  hand  that  such  requirement  is  directory  only. 

The  general  rule  is,  that  mere  irregularities  on  the  part  of 
election  officers,  or  their  omisftion  to  observe  some  merely  di- 
rectory provision  of  the  law,  does  not  vitiate  the  election. 

Much  difficulty,  however,  is  often  experienced  in  deter- 
mining whether  the  provisions  of  a  particular  statute  are 
mandatory  or  directory.  If  a  statute  expressly  declares  any 
particular  act  to  be  essential  to  the  validity  of  an  election, 
or  that  its  omission  shall  render  the  election  void,  the  courts, 
whose  duty  it  is  to  enforce  the  law  as  they  find  it,  must  so 
hold,  whether  the  particular  act  in  question  goes  to  the  mer- 
its or  afiPects  the  result  of  the  election  or  not ;  for  such  a  stat- 
ute is  mandatory,  and  the  court  can  not  enter  into  the  ques- 
tion of  its  policy.  On  the  other  hand,  if  a  statute  simply 
provides  that  certain  things  shall  be  done  within  a  particular 
time  or  in  a  particular  manner,  and  does  not  declare  that 
their  performance  shall  be  essential  to  the  validity  of  an  elec- 
tion, they  will  be  regarded  as  mandatory  if  they  affect  the 
merits  of  the  election,  and  as  directory  only  if  they  do  not 
leiffect  its  merits.  McCrary  Elections,  section  190;  Bame$ 
V.  Board,  etc.,  51  Miss.  306 ;    Wheelock^s  Case,  82  Pa.  St* 
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297  ;  Ledbetter  v.  Hail,  62  *M[o.  422 ;  West  v.  RosSy  63  Mo. 
350 ;  Jones  v.  State,  ex  rel,,  1  Kan.  273 ;  GiUeland  v.  Sehwfkr^ 
9  Ean.  669. 

In  the  oase  of  GiUeland  v.  Schuyler,  supra^  it  was  said  by 
the  court :  '^  Questions  affecting  the  purity  of  elections  are 
in  this  country  of  vital  importance.  Upon  them  hangs  the 
experiment  of  8eIf*government.  The  problem  is  to  secure, 
firsty  to  the  voter  a  free,  untrammeled  vote ;  and  secondly,  a 
correct  record  and  return  of  the  vote.  It  is  mainly  with 
reference  to  these  two  results  that  the  rules  for  conducting 
elections  are  prescribed  by  the  legislative  power.  *  *  To 
bold  these  rules  all  mandatory,  and  essential  to  a  valid  elec- 
tion, is  to  subordinate  substance  to  form,  the  end  to  the 
means.  Yet  on  the  other  hand,  to  permit  a  total  neglect  of 
all  the  requirements  of  the  statute,  and  still  sustain  the  pro- 
ceedings, is  to  forego  the  lessons  of  experience,  and  invite 
a  disregard  of  all  those  provisions  which  the  wisdom  of  years 
has  found  conducive  to  the  purity  of  the  ballot-box.  Igno- 
rance, inadvertence,  mistake,  or  even  intentional  w^ong  on 
the  par^  of  local  o£Scials  should  not  be  permitted  to  dis- 
franchise a  district.'^ 

So  it  has  often  been  held  by  this  court  that  a  departure 
from  the  mode  of  holding  an  election  as  preacribed  by  stat- 
ute, which  does  not  deprive  legal  voters  of  their  right  to 
vote,  or  permit  illegal  voters  to  participate  in  the  election, 
or  cast  uncertainty  on  the  result,  does  not  affect  the  validity 
of  the  election.  Gass  v.  State^  ex  reL,  34  Ind  425 ;  Lafay^ 
ettCy  ete.y  R.  R,  Go.  v.  Geiger,  34  Ind.  186 ;  Dobyns  v.  Weadon^ 
60  Ind.  298;  Mustard  v.  Hoppess,  69  Ind.  324;  Duncan  v. 
Sehenky  109  Ind.  26. 

Judge  McCrabt,  in  his  work  on  Elections,  section  93, 
says:  ^'The  principle  is  that  irregularities  which  do  not 
tend  to  effect  the  results  are  not  to  defeat  the  will  of  the  ma- 
jority. *  *  *  The  officers  of  election  may  be  liable  to 
punishment  for  a  violation  of  the  directory  provisions  of  a 
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Statute,  yet  the  people  are  not  to  suffer  on  aocouut  of  the  de- 
fault of  their  agents." 

Section  34  of  the  election  statute  provides  that  ''At  the 
opening  of  the  poUs^  after  the  organization  of,  and  in  the  pres- 
ence of,  the  election  board,  the  inspector  shall  open  the  pack- 
ages of  ballots  in  such  a  manner  as  to  preserve  the  seals  intact. 
He  shall  then  deliver  to  the  poll  clerk  of  the  opposite  po- 
litical party  from  his  own,  twenty-five  each  of  the  State  and 
local  ballots,  and  to  the  other  poll  clerk  the  stamps  for  mark- 
ing the  ballots.  The  poll  clerks  shall  at  once  proceed  to 
write  their  initials,  in  ink,  on  the  lower  left  hand  corner  of 
the  back  of  each  of  said  ballots,  in  their  ordinary  hand  writ- 
ing, and  without, any  distinguishing  mark  of  any  kind.  As 
each  successive  elector  calls  for  a  ballot  the  poll  clerks  shall 
deliver  to  him  the  first  signed  of  the  twenty-4ve  ballots  of 
each  kind ;  and  the  inspector  shall  immediately  deliver  to  the 
poll  clerks  another  ballot  of  each  kind  which  the  poll  clerk 
shall  at  once  countersign,  as  before,  and  add  to  the  ballots 
already  countersigned,  so  that  it  shall  be  delivered  for  vot- 
ing after  all  of  those  theretofore  countersigned." 

The  sections  following  provide  for  the  manner  of  con- 
ducting the  election  until  the  close  of  the  polls. 

Section  52  provides  that  '*  The  board  shall  then  pro- 
ceed to  canvass  the  votes,  beginning  first  with  the  State  bal- 
lots and  completing  them  before  proceeding  with  the  local  bal- 
lots, by  laying  each  ballot  upon  the  table,  in  the  order  in  which 
it  is  taken  from  the  ballot-box,  and  the  inspector  and  the 
judge  of  the  election,  differing  in  politics  from  the  inspector, 
shall  view  the  ballots  as  the  names  of  the  persons  voted  for 
are  read  therefrom.  In  the  canvass  of  the  votes  any  ballot 
which  is  not  indorsed  with  the  initials  of  the  poll  clerks^  as 
provided  in  this  act,  and  any  ballot  w^ich  shall  bear  any 
distinguishing  mark  or  mutilation  shall  be  void  and  shall 
not  be  counted,  and  any  ballot  or  part  of  a  ballot  from  which 
it  is  impossible  to  determine  the  elector's  choice  of  candi- 
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dates,  shall  Dot  be  counted  as  to  the  candidate  or  candidates 
affected  thereby." 

It  is  not  claimed  that  the  failure  of  the  poll  clerks  to  in- 
dorse their  initials  at  the  place  on  the  back  of  the  ballots  in- 
dicated by  the  statute  constituted  a  distinguishing  mark,  for 
they  were  all  indorsed  alike;  but  the  claim  is  that  the  stat- 
ute is  mandatory  as  to  the  place  upon  the  ballot  at  which 
the  initials  shall  be  written.  The  purpose  of  construing  a 
statute  is  to  arrive  at  the  intention  of  the  Legislature.  For 
that  purpose  the  courts  will  look  to  the  whole  statute,  and  all 
its  parts,  and  when  such  intention  is  so  ascertained,  it  will 
prevail  over  the  literal  import  and  the  strict  letter  of  the 
statute ;  and  where  the  meaning  is  doubtful  and  uncertain 
the  courts  will  look  also  ta  the  situation  and  circumstances 
under  which  it  .was  enacted,  to  other  statutes,  if  there  are 
any  upon  the  same  subject,  whether  passed  before  or  after 
the  statute  under  consideration,  whether  in  force  or  not,  as 
well  as  to  the  history  of  the  country,  and  wiU'carefully  con- 
sider, in  this  connection,  the  purjiose  sought  to  be  accom- 
plished. Storms  V.  Stevens,  104  Ind.  46 ;  Stout  v.  Boards 
etc.,  107  Ind.  343;  May  y.  Hoover,  112  Ind.  455;  Board, 
etc.,  V.  Board,  etc.,  128  Ind.  295. 

A  study  of  the  statute  upon  the  subject  of  elections  leaves 
no  doubt  that  its  purpose  is  to  secure  a  fair  expression  of  the 
will  of  the  electors  of  the  State,  by  secret  ballot,  uninflu- 
enced by  bribery,  corruption  or  fraud.  The  disfranchise- 
ment of  whole  precincts  by  reason  of  an  honest  mistake  on 
the  part  of  election  officers  is  inconsistent  with  this  purpose. 

The  immediate  purpose  of  the  provisions  of  section  34  is 
to  prevent  the  counting  of  fraudulent  votes  by  requiring 
the  poll  clerks  to  indorse  their  initials  upon  the  official  bal- 
lots, to  the  end  that  they  be  identified  when  taken  from  the 
ballot-box.  This  purpose  is  accomplished  as  well  by  the  in- 
dorsement of  such  initials  in  one  place  as  in  another  on  the 
back  of  the  ballot.  Of  course,  so  much  of  the  statute  as 
requires  the  ballots  to   be  indorsed  with  the  initials  of  the 


672  SUPREME  COURT  OF  INDIANA, 

ParviD  V.  Wimberg  ei  al,  * 

-  -*■        -   - 

poll  clerks  is  mandatory,  but  ive  are  of  the  opinion  that  so 
much  of  the  statute  as  requires  initials  to  be  indorsed  at  a 
particular  place  on  the  back  of  the  ballot  is  directory  only, 
because  the  purpose  of  the  Legislature  is  accomplished  when 
the  indorsement  is  made  in  such  manner  as  to  enable  the 
election  officers,  in  conducting  the  count,  to  identify  it  as 
the  official  ballot. 

Judge  Q)oley,  in  his  valuable  work  on  Constitutional 
Limitations,  p.  77,  says :  "  Those  directions  which  are  not  of 
the  essence  of  the  thing  to  be  done,  but  which  are  given  with 
a  view  merely  to  the  proper,  orderly,  and  prompt  conduct  of 
the  business,  and  by  a  failure  to  obey  which  the  rights  of 
those  interested  will  not  be  prejudiced,  are  not  commonly  to 
be  regarded  as  mandatory;  and  if  the  act  is  performed,  but 
not  in  the  time  nor  in  the  precise  mode  indicated,  it  may  still 
be  sufficient,  if  that  which  is  done  accomplishes  the  substan- 
tial purposes  of  the  statute."  See,  also,  Martin  v.  Pifery  96 
Ind.  245 ;  3Ii4dldon  v.  Greeson,  106  Ind.  18 ;  In  re  Douglas, 
58  Barb.  174. 

In  our  opinion  the  circuit  court  did  not  err  in  refusing  to 
reject  the  ballots  cast  in  the  precincts  now  under  consider- 
ation. 

By  the  provisions  of  section  10  of  this  statute,  the  board 
of  county  commissioners  is  required  to  provide  two  ballot 
boxes,  one  for  the  reception  of  the  ballots  cast  for  State  offi* 
cers,  and  another  for  the  reception  of  the  ballots  cast  for 
local  officers.  In  canvassing  the  votes  cast  at  three  of  the 
precincts  in  Vanderburgh  county,  some  of  the  local  ballots 
were  found  in  the  ballot  box  provided  for  the  reception  of 
the  ballots  cast  for  State  officers.  These  ballots  bore  the  in- 
itials of  the  poll  clerks,  and  were  properly  stamped,  but  were 
rejected  for  no  other  reason  than  that  they  were  found  in  the 
wrong  ballot  box.  Prima  facie,  these  ballots  should  have 
been  counted.  Under  the  safeguards  provided  by  this  stat- 
ute, it  is  next  to  impossible  that  they  could  have  gotten  into 
the  ballot  box  without  being  placed  there  by  some  of  the 
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election  officers.  To  have  placed  them  in  the  box  unless  re- 
fCeived  from  some  qualified  elector  of  the  precinct  would  have 
been,  under  the  statute,  a  crime.  The  presumption  of  law 
is  always  against  crime,  and,  without  any  showing  to  the 
contrary,  the  presumption  is  that  these  ballots  were  placed 
in  the  wrong  box  by  tl\e  mistake  of  the  election  officers. 

Judge  McCrary,  in  his  work  on  Elections,  section  196, 
says :  "  It  is  a  rule,  well  grounded  in  justice  and  reason,  and 
well  established  by  authority  and  precedent,  that  the  voter 
shall  not  be  deprived  of  his  rights  as  an  elector,  either  by  the 
fraud  or  the  mistake  of  the  election  officer,  if  it  is  possible 
to  prevent  it.'* 

The  case  of  People,  ex  rel.,  y.  Bates,  11  Mich.  362,  is  much  in 
point  here.  In  that  case  an  election  was  held  for  State  and 
county  and  for  city  officers  on  the  same  day  and  at  the  same 
polls.  One  ballot-box  was  used  for  the  reception  of  the 
ballots  cast  for  State  and  county  officers,  and  another  ballot* 
box  was  used  for  the  reception  of  ballots  cast  for  city  offi- 
cers, but  the  same  judged  and  inspectors  conducted  both 
elections.  When  canvassing  the  vote  it  was  ascertained  that 
some  of  the  votes  cast  for  city  officers  had  been  deposited  in 
the  box  used  for  the  reception  of  the  ballots  cast  for  State 
and  county  officers.  It  was  held  that  the  ballots  so  found 
in  the  box  prepared  for  the  reception  of  the  ballots  cast  for 
State  and  county  officers  should  be  counted  for  the  city  offi- 
cers for  whom  they  were  cast.  The  Supreme  Court  of 
Michigan  said  :  "  The  two  elections,  though  held  upon  the 
same  day,  were  in  law  distinct  and  independent  of  each 
other,  as  much  as  if  they  happened  on  different  days ; 
and  it  is,  in  fact,  only  in  each  alternate  year  that  they  can 
occur  together.  But,  though  thus  distinct,  and  the  ballots  to 
be  deposited  in  separate  boxes,  yet  as  both  were  held  to- 
gether under  the  supervision  of  the  same  inspectors,  with 
both  boxes  before  them  for  the  reception  of  ballots,  the 
inspector  receiving  the  ballot  might  be  liable,  by  honest 
mistake,   occasionally,  to  deposit  a  ballot  in   the   wrong 
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box ;  and  if  he  understood  that  the  ballots  found  in  the  wrong 
box  were  in  no  case  to  be  counted,  he  might  do  the  sam« 
thing  for  a  fraudulent  purpose.  But  the  elector  is  not  to  be 
deprived  of  his  vote  either  by  the  mistake  or  fraud  of  the 
inspector  in  depositing  it  in  the  wi:ong  box,  if  the  intention 
of  the  voter  can  be  ascertained  with  reasonable  certainty. 
To  hold  otherwise  would  be  to  give  more  effect  to  the  letter 
than  to  the  manifest  purpose  of  the  statute/' 

In  this  case,  as  in  all  others,  it  is  an  easy  matter  to  ascer- 
tain whether  the  local  ballots  in  the  two  boxes  exceed  the 
number  of  votes  cast  by  the  legal  voters  of  the  precinct  by 
comparing  the  number  with  the  poll  list. 

There  are  some  other  questions  of  minor  importance  dis- 
cussed  by  counsel  in  their  able  briefs  in  this  case,  but,  as  they 
may  not  arise  upon  another  trial  of  the  cause,  we  deem  un- 
necessary to  decide  them  now. 

Judgment  reversed,  with  directions  to  the  circuit  court  to 
grant  a  new  trial. 

Filed  Maich  17, 1892. 


No.  16,051. 

Jewell  v.  The  Town  op  Sullivan. 

Afpellatb  Coubt. — Jurisdidion. — ^In  an  action  for  damages,  where  the 
qaestions  arise  upon  the  rulings  of  the  trial  court,  in  refusing  to  give 
judgment  on  the  general  verdict — the  verdict  being  in  favor  of  the  ap- 
pellant  for  $1,000 — and  awarding  it  upon  the  answers  of  the  jury  to 
the  interrogatories,  the  jurisdiction  is  in  the  Appellate  Court,  as  the 
record  shows  that  the  actual  controversy  is  as  to  the  sum  of  $1,000,  and 
that  the  action  is  for  the  recovery  of  money  only. 

From  the  Sullivan  Circuit  Court. 

W.  a  Hultz,    W.   a  Barrett,  O.  B.  Harris  and  W.  8. 
MaplCy  foir  appellant. 

G.  W,  Buff  and  /.  S,  Bays,  for  appellee. 
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Elliott,  C.  J. — ^The  appellant,  in  her  complaint,  seeks  to 
recover  against  the  appellee  damages  for  injuries  sustained 
because  of  the  alleged  negligence  of  the  appellee  in  permit* 
ting  one  of  its  streets  to  become  unsafe.  If  the  questions  in 
the  case  arose  upon  the  complaint,  jurisdiction  would  be  in 
this  court,  but  there  is  no  question  upon  that  pleading,  for 
the  questions  arise  upon  the  rulings  of  the  trial  court  in  re- 
fusing to  give  judgment  on  the  general  verdict,  and  award- 
ing it  upon  the  answers  of  the  jury  to  interrogatories.  The 
specifications  in  the  assignment  of  errors  relate  entii*ely  to 
the  rulings  upon  the  verdict  and  the  answers  to  the  interrog- 
atories returned  by  the  jury.  The  verdict  is  in  favor  of  the 
appellant  and  fixes  the  damages  at  $1,000.  All  that  the  ap- 
pellant claims  is  that  sum,  and  hence  no  greater  amount  is 
in  controversy,  although  a  larger  sum  .is  claimed  in  the  com- 
plaint. As  the  record  shows  that  the  actual  controversy  is 
as  to  the  sum  of  $1,000,  and  that  the  action  is  for  the  recov- 
ery of  money  only,  the  jurisdiction  is  in  the  Appellate  Court. 

Ordered  that  the  case  be  transferred  to  the  Appellate 
Court  by  the  clerk. 

FUed  March  16, 1892. 


No.  15,357. 

Reed  v.  Bbownino. 

Fbogesb. — Nan'BmiderU.—'Serviee  of  Process  Upon, — A.  non-Tesident  of  the 
State,  whose  presence  in  the  State  is  purely  volnntary,  and  for  the  par* 
pose  of  personal  supervision  of  a  hnsiness  which  he  is  conducting  with- 
in  the  State,  may  he  legally  served  with  process  in  an  action  in  which 
he  is  made  defendant. 

Negligence. — Damages. — Complaint — Insufficiency  of, — In  an  action  to  re- 
cover damages  for  an  injury  alleged  to  have  heen  sustained  hy  reason 
of  the  fact  that  the  plaintiff  was  ordered  hy  the  superintendent  of  the 
mill  to  leave  his  particular  work  and  to  go  and  perform  a  certain  other 
service,  and  that  he  was  injured  hy  a  stone  slah  falling  upon  him  which 
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had  been  negligently  left  unpropped  and  unsupported,  the  complaint  is 
insufficient.  It  does  not  charge  the  superintendent  with  any  negligence> 
even  if  the  defendant  would  be  auswerable  for  his  negligence  on  the 
theory  that  he  was  a  vice-principal.  It  is  not  averred  that  he  superin- 
tended the  unloading,  or  directed  how  the  stone  should  be  placed  or 
left,  or  that  he  had  any  knowledge  whatever  of  the  manner  in  which  it 
was  left. 

Pleadiko. — Complodni, — Ifuuffieieney  of. — May  be  Baiaed  by  Motion  in  ArreBL 
— The  objection  that  a  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  is  not  waived  by  a  failure  to  demur}  and  is  cause 
for  a  motion  in  arrest  of  judgment. 

Samb. — Intendment  After  Verdiel  vUl  not  Supply  <m  Omitted  Euential  Fact. — 
The  doctrine  of  intendment  after  verdict,  whereby  a  pleading  that 
would  be  held  bad  on  demurrer  will  be  held  good  after  verdict,  will  aid 
by  presumption  a  defective  or  imperfect  averment  of  a  fact,  but  will 
not  supply  an  omitted  fact  which  is  necessary  to  the  ttateBMiit  of  a 
cause  of  action. 

From  the  Monroe  Circuit  Coart. 

if.  F.  Dunn  and  6.  O.  Dunn^  for  appellant. 
J.  Jiles,  a  O.  MaUon,  R.  A,  Fulk,  B.  W.  Miers  and  R 
(hrr,  for  apjiellee. 

McBbibe,  J. — The  complaint  in  this  case  alleges  that  the 
appellant  was  the  owner  and  was  engaged  in  operating  a  stone- 
quarry  and  stone  saw-mill  in  Lawrence  county,  in  which  he 
employed  a  great  number  of  men,  the  appellee  among  the 
number ;  that  one  Roberts  was  superintendent  of  the  mill, 
and  had  charge  of  the  workmen  there  employed ;  that  the 
appellee  was  ordered  by  Roberts  to  leave  the  particular  work 
in  which  he  was  engaged  and  to  go  and  perform  a  certain 
other  service,  and  that  while  he  was  obeying  the  order  thus 
given,  a  certain  large  stone  slab  fell  upon  him,  crushing  and 
greatly  and  permanently  injuring  him. 

He  brought  this  action  to  recover  damages  for  the  injury 
thus  sustained,  and  recovered  a  judgment. 

Of  several  errors  assigned  and  discussed  we  find  it  neces- 
sary to  consider  only  two. 

These  relate  to  the  action  of  the  court  in  sustaining  a  de- 
murrer to  a  plea  in  abatement  filed  by  the  appellant,  and  in 
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overruling  a  motion  in  arrest  of  judgment.  The  plea  in 
abatement  alleged  that  the  appellant  was,  when  the  suit  was 
brought  and  summons  served,  and  long  had  been,  a  resident 
of  the  State  of  Illinois,  and  not  a  resident  of  the  State  of 
Indiana.  Summons  was  served  upon  him  in  Lawrence  county, 
and,  while  the  fact  is  not  shown  by  the  plea,  his  counsel  in 
his  brief  informs  us  that  he  was  at  the  time  there  giving  per- 
sonal attention  to  his  interests  in  the  stone-quarry.  As 
against  non-residents  of  the  State,  actions  may  be  commenced 
against  them  and  process  served  on  them  in  any  county  in 
the  State  where  they  may  be  found.     Section  312,  R.  S.  1881. 

While  the  statute  is  general  in  its  terms,  and  is  sufficiently 
broad  to  authorize  service  of  process  on  non-residents  in  all 
cases'  when  they  come  into  the  State,  an  exception  exists 
when  their  presence  is  for  the  purpose  of  attending  the 
oourts  of  the  State  either  as  suitors  or  as  witnesses.  Public 
policy  demands  that  non-residents  of  the  State,  whose  duty 
or  interest  requires  their  attendance  in  our  courts,  should 
be  exempt  from  the  service  of  civil  process  during  such  at- 
tendance. Wilson  V.  Donaldson^  117  Ind.  356.  There  can 
be  no  good  reason,  however,  why  a  non-resident  of  the  State, 
whose  presence  in  the  State  is  purely  voluntary,  and  for  the 
purpose  of  personal  supervision  of  a  business  which  he  is 
conducting  within  the  State,  should  be  thus  exempt  from 
service  of  process.     The  plea  was  bad. 

The  complaint  is  in  two  paragraphs.  No  demurrer  was 
filed,  and  its  sufficiency  was  questioned  for  the  first  time  by 
the  motion  in  arrest  of  judgment. 

The  appellee  is  entitled  to  recover,  if  at  all,  only  because 
of  the  actionable  negligence  of  the  appellant,  or  because  of 
the  negligence  of  others  for  which  the  appellant  is  answer- 
able. The  averments  in  both  paragraphs  of  the  complaint 
relating  to  the  alleged  negligence  which  caused  the  injury 
are  substantially  the  same.  We  quote  from  the  first  para- 
graph :  . 
Vol.  130.—37 
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'^  That  said  stone  had  been  unloaded  from  off  the  said  mill 
trucks,  at  the  instance  and  order  of  said  Roberts ;  that  said 
stone  was  long  and  wide,  and  six  or  eight  inches  thick,  and 
was  s^t  on  its  edge,  and  negligently  left  unpropped  and  un- 
supported, in  close  proximity  to  this  plaintiff,  and  that  in 
consequence  of  the  negligent  and  careless  manner  of  leav- 
ing the  said  stone  unpropped  and  unsupported,  the  same^ 
without  any  warning,  and,  without  any  carelessness  or  negli- 
gence on  the  part  of  this  plaintiff,  the  said  stone  fell  over^ 
on  and  against  this  plaintiff,  and  injured,  crushed  and  bruised 
and  wounded  him/'  etc. 

The  only  negligence  charged  is  that  the  stone  was  led  un- 
propped and  unsupported,  but  whose  act  this  was  does  not 
appear.  Assuming  that  Roberts  was  a  vice-principal,  and 
the  appellant  answerable  for  his  negligence  (which  we  do  not 
decide),  he  is  not  charged  with  any  negligence.  All  the  com- 
plaint charges  that  he  did  was  to  order  that  the  stone  be  un- 
loaded. 

It  is  not  averred  that  he  superintended  the  unloading,  or 
directed  how  the  stone  should  be  placed,  or  left,  or  that  he 
had  any  knowledge  whatever  of  the  manner  in  which  it  was 
left.  There  is  an  entire  absence  of  averment  of  any  fact 
tending  to  connect  the  appellant  with  the  alleged  negligence. 

The  objection  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action  is  not  waived  by  a  failure 
to  demur,  and  is  cause  for  a  motion  in  arrest  of  judgment. 
Works  Pr.  and  PL,  section  1045 ;  MoMillen  v.  Terrell^  2S 
Ind.  163 ;  Heddena  v.  Younglove,  46  Ind.  212 ;  Newman  v. 
PerrilU  73  Ind.  153. 

The  defect  in  the  complaint  is  ot'  such  a  character  that  it 
could  not  be  cured  by  verdict.  The  doctrine  of  intendment 
after  verdict,  whereby  a  pleading  that  would  be  held  bad  on 
demurrer  will  be  held  good  after  verdict,  will  aid  by  pre- 
sumption a  defective  or  imperfect  averment  of  a  fact,  but  will 
not  supply  an  omitted  fact  which  is  necessary  to  the  state* 


I     ■ 


NOVEMBER  TERM,  1891.  679 


Killian  v.  Andrews  tt  aL 


ment  of  a  cause  of  action.  Newman  v.  Perrilly  supra  ;  Works 
Pr.  and  PL,  section  533. 

The  court  erred  in  not  sustaining  the  motion  in  arrest  of 
judgement. 

Judgment  reversed. 

Filed  March  18, 1802. 


No.  15,443. 

Killian  v.  Andrews  et  al* 

Drahtaoe. — Ikteription  q^  Land, — Notice. — Legidalvre  May  Determine,^^ 
It  is  competent  for  the  Legislature  to  provide  how  lands  may  be  de- 
scribed in  a  petition  for  a  drain,  and  what  notice  must  be  given. 

^AUE. — Personal  Liability  </  LandrOwner. — The  owner  of  land  which  is  as- 
sessed with  benefits  in  the  construction  of  a  ditch  is  not  personally 
liable  for  such  assessment. 

Same. — Prior  Mortgage  Lien, — The  lien  of  a  drainage  assessment  is  subor- 
dinate to  the  lien  of  a  pre-existing  mortgage. 

Sam£. — Estoppel, — The  holder  of  a  mortgage,  which  is  a  prior  lien  to  the 
drainage  assessment,  bj  silently  standing  by  and  permitting  the  drain 
to  be  constructed,is  not  estopped  to  assert  that  his  lien  is  prior  to  the 
lien  of  the  assessment. 

From  the  Cass  Circuit  Court. 

D.  D.  Dykeman,  \V.  T.  Wihon  and  G.  C.  Taber,  for  ap* 
pellant. 

D.  P.  Bcddynriy  for  appellees. 

Miller,  J. — The  appellee  Lucy  Ann  Andrews  brought 
this  action  against  the  appellant  to  quiet  her  title  to  a  tract 
of  land. 

The  complaint  was  answered  by  a  general  denial,  and  also 
by  a  second  paragraph,  which  does  not  require  to  be  noticed. 

The  appellant  also  filed  a  cross-complaint,  in  which  he 
asked. for  the  foreclosure  of  a  lien  against  the  land  acquired 
by  him  under  certain  drainage  proceedings. 
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Issues  were  joined  on  the  cross^-complaint  by  a  general 
denial  and  other  defences,  and  the  cause  tried  by  the  coart^ 
who,  at  the  request  of  parties,  made  a  special  finding  of  the 
facts  and  conclusions  of  law. 

So  much  of  the  special  finding  as  we  deem  necessary  to 
present  the  questions  of  law  which  must  control  the  decis- 
ion of  this  ease  is  as  follows  : 

That  William  H.  Stanley,  being  the  owner  of  the  land 
described  in  the  complaint,  mortgaged  the  same  to  Wilhel- 
mina  Cochran  on  the  16th  day  of  July,  1877,  for  ♦3,000; 
that  said  mortgage  was  duly  recorded,  and  was  afterwards, 
at  the  April  term,  1884,  of  the  Cass  Circuit  Court,  foreclosed 
and  the  land  sold  July  5,  1884,  by  the  sheriff,  on  the  decree 
of  foreclosure,  to  Quincy  A.  Myers  ;  that  Myers  received  a 
certificate  of  purchase  from  the  sheriff,  and  on  the  16th  day 
of  the  month  bad  it  recorded  in  the  l%8  pendens  record  of 
Cass  county. 

That  in  September,  1884,  Elizabeth  Cost  and  Henry  Cost 
filed  their  petition  in  the  Cass  Circuit  Court,  praying  for  the 
establishment  of  a  ditch,  setting  out  in  their  petition  there- 
for that  the  lands  described  in  the  complaint  would  be  bene- 
fited by  the  construction  thereof;  that  afterwards  such  other 
proceedings  were  had  in  said  circuit  court,  in  and  about  the 
matter  of  such  petition  for  drainage,  as  that,  on  the  22d  day 
of  December,  1884,  the  ditch  was  established  by  an  order  of 
the  court,  and  the  assessment  of  benefits  before  that  time 
made  by  the  ditch  commissioners  was  aflSrmed,  and  the  ditch 
was  ordered  to  be  constructed  ;  that  at  the  time  of  the  filing 
of  the  petition,  and  during  the  pendency  of  the  proceedings, 
the  lands  described  in  the  complstint  appeared  on  the  tax 
duplicate  of  the  county,  and  on  the  transfer  books,  in  the 
name  of  William  Stanley,  and  the  lands  were  described  in 
the  petition  for  drainage  as  belonging  to  him ;  that  neither 
the  mortgagee  nor  Myers  was  mentioned  in  the  petition,  or 
the  notioes  of  the  pendency  thereof,  or  the  notices  of  assess- 
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ment,  as  being  the  owner  of  or  having  any  interest  in  the 
lands. 

It  is  also  made  to  appear  from  the  findings  that  the  lands 
described  were  assessed  for  the  construction  of  the  drain,  and 
were  afterwards  sold  by  the  county  treasurer  to  the  appel- 
lant for  the  amount  of  the  assessment,  penalty  and  interest ; 
that  in  the  year  1883,  the  lands  were  sold  for  taxes  and  a  tax 
certificate  issued  to  one  McGovern,  who,  in  1885,  received  a 
tax  deed ;  that  on  the  4th  day  of  August,  1885,  Myers  ob- 
tained a  sheri£r's  deed  for  the  land,  which  was,  in  proper 
time,  duly  recorded.  In  December,  1885,  Myers  conveyed 
the  land  to  one  Jasper  N.  Booth,  and  in  June,  1887,  Mc- 
Govern  conveyed  his  interest  in  the  land  by  a  quitclaim 
deed  to  Booth.  On  the  26th  day  of  August,  1887,  Booth 
and  wife  and  William  H.  Stanley  and  wife  conveyed  the  land 
to  the  appellee  ;  that  at  the  time  she  purchased  the  land  and 
took  the  deed  she  required  and  obtained  from  her  grantors 
a  bond  and  an  agreement  to  indemnify  her  should  the  ditch 
assessment  be  a  lien  on  the  land,  and  she  compelled  to 
pay  it. 

The  court  concluded  the  law  to  be :  ^'  That  the  original 
assessment  for  the  construction  of  the  ditch  is  no  lien  upon 
the  land  and  is  a  cloud  upon  the  plaintiff's  title.'' 

This  conclusion  was  excepted  to,  and  presents  the  prin- 
cipal question  in  the  case. 

The  petition  for  drainage  mentioned  in  this  case  was  evi- 
dently intended  to  conform  to  the  provisions  of  the  act  of 
March  8,  1883,  now  section  1175  of  Elliott's  Supp.,  which 
provides  that  "  Such  petition  shall  be  sufficient  to  give  the 
courts  jurisdiction  over  the  lauds  described  therein,  and  power 
to  fix  a  lien  thereon  if  they  are  described  as  belonging  to  the 
person  who  appears  to  be  the  owner  according  to  the  last  tax 
duplicate  or  record  of  transfer  kept  by  the  auditor  of  the 
county  where  the  same  is  situate." 

It  is  not  disputed  but  that  the  petition  was  drawn  in  strict 
conformity  with  the  provisions  above  quoted,  and  the  pro- 
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ceediugs  regular ;  and  that  if  Stanley  had  continued  to  own 
the  laud  it  would  have  been  bouud  by  the  assessment  made 
for  the  construction  of  the  ditch.  But  it  is  earnestly  con- 
tended that,  the^  land  having  been  sold  at  sheriff's  sale  to 
Myers  some  two  months  prior  to  the  time  of  filing  the  peti- 
tion for  drainage,  his  title,  when  he  obtained  a  sheriff's  deed, 
related  back  to  a  time  anterior  to  the  commencement  of  the 
proceedings  for  drainage;  and  that  neither  he  nor  those 
claiming  under  him  are  a^ected  by  a  suit  or  proceeding  to 
which  they  were  not  parties,  and  of  which  they  had  no 
notice. 

The  act  under  consideration  makes  no  provisions  for  mak- 
ing lien-holders  parties  to  such  proceedings  or  giving  them 
notice,  except  the  notice  required  upon  the  filing  of  the  pe- 
tition. This  is  in  harmony  with  the  provision  that  it  was 
only  necessary  to  describe  the  lands  as  belonging  to  the  one 
in  whose  name  it  appears  on  the  tax  duplicate,  to  enable  the 
court  to  take  jurisdiction  and  fasten  a  lien  upon  the  land. 

It  was  competent  for  the  Legislature  to  provide  how  the 
lands  should  be  described  in  the  petition,  and  what  notice 
should  be  given. 

In  speaking  of  a  notice  of  this  kind,  this  court,  in  the 
case  of  Carr  v.  States  etc,  103  Ind.  548,  said  :  ^'  It  is  competent 
for  the  Legislature  to  provide  what  kind  of  notice  shall  be 
given,  and  where  the  notice  is  of  the  character  prescribed 
by  statute,  it  is  suflScient." 

In  8coU  V.  Brackett,  89  Ind.  413,  it  is  said:  " It  will  be 
observed  that  this  statute  makes  no  provision  for  personal 
notice.  The  only  notice  required  is  constructive.  With 
such  notice,  a  lien  may  be  fixed  upon  the  land  affected  by 
the  proposed  work.''  Garvin  v.  Daussman,  114  .Ind.  429; 
Johnson  v.  LewiSy  115  Ind.  490. 

It  is  not  alleged  in  any  of  the  pleadings,  or  found  by  the 
court,  that  Myers  was  ignorant  of  either  the  construction  of 
the  ditch  or  the  making  of  the  assessment,  upon  the  Stanley 
land  which  he  purchased. 
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The  notice  required  by  the  statute  having  been  given,  the 
presumption  is,  in  the  absence  of  an  averment  to  the  con- 
trary,  that  the  notice  conveyed  to  him  knowledge.  This  no- 
tice was  certainly  sufficient  to  sustain  the  proceedings  from 
a  collateral  attack.  McBride  v.  Staie^  etc.j  anUy  p.  525 ;  Mont- 
gom^ry  v.  ITa^em,  116  Ind.  343 ;  Pickering  v.  Slate,  106  Ind. 
228;  McMullen  v.  StatCyex  reL,  105  Ind.  334;  Hackett  v. 
State,  etc.,  113  Ind.  532;  Jackson  v.  Smith,  120  Ind.  520; 
Peters  v.  Griffee,  108  Ind.  121. 

In  this  case  the  proceedings  were  instituted,  and  the  ditch 
was  constructed,  after  Myers  purchased  the  land  at  sheriff^a 
sale.  The  assessment  was  made  upon  the  theory  that  th» 
land  he  so  purchased  was  benefited  in  an  amount  equal  to 
the  assessment  made  against  it.  Heick  v.  Voight,  110  Ind* 
279;  Ross  v.  Stackhouse,  114  Ind.  200;  Oarvin  v.  Dauss- 
man^  supra;  Jackson  v.  Smith,  supra.  In  the  latter  case 
this  pertinent  language  was  used : 

*^  The  assessment  is  made  upon  the  theory  that  the  benefit  ' 
to  the  property  is  equivalent  to  the  expense.     The  owner, 
therefore,  receives  a  thing  of  value,  and  he  ought,  in  equity 
and  good  conscience,  to  pay  for  it." 

The  statute,  under  which  the  proceedings  for  drainage 
were  instituted,  provides  that  the  assessment  shall  be  a  lien 
^'from  the  time  of  filing  the  petition,''  which  in  this  case 
.   was  in  September,  1884. 

The  mortgage,  under  which  the  appellee  claims  title,  was 
executed  in  July,  1877. 

The  assessment  made  for  improvements  is  strictly  in  rem, 
and  gives  no  right  of  action  against  the  land-owners,  as- 
sessed as  individuals. 

In  the  opinion  of  the  writer  liens  of  this  character  do  not 
«tand  upon  the  footing  of  ordinary  encumbrances,  but  attach 
to  the  land  benefited  by  the  improvement,  without  regard 
^to  its  individual  ownership,  and  are  not  displaced  by  sales 
under  pre-existing  liens;  that  such  pre-existing  liens  may 
be  prior  liens,  but  that  they  are  not  superior  ones.     In  his 
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opiDion^  a  lien  created  and  enforced  only  because  it  confers 
a  pablic^  in  addition  to  the  private  benefit,  received  by  the 
land-owner,  pats  it  upon  the  same  basis  occupied  by  a  lien 
for  taxes. 

The  majority  of  the  court,  however,  regard  this  question 
as  foreclosed  by  the  c&ses  of  StaUj  ex  rel.,  v.  ^na  Life  Ins. 
Co,y  117  Ind.  251,  Gook  v.  State,  etc,  101  Iiid.  446,  Chaney  v. 
Staie,  ex  reL,  118  Ind.  494,  Deisner  v.  Simpsony  72  lud.  435^ 
in  which  it  was  held  that  tlie  lien  of  a  draiuage  assessment 
is  subordinate  to  the  lien  of  a  pre-existing  mortgage. 

The  statute,  as  above  stated,  making  no  provisions  forgiv- 
ing notice  to  encumbrancers,  or  making  them  parties  to  the 
ditch  proceedings,  we  do  not  see  how  notice  on  the  part  of 
such  encumbrancer  of  the  construction  of  the  ditch,  or  of  the 
pendency  of  the  action,  can  be  of  importance. 

Standing  silent  and  permitting  the  ditch  to  be  constructed^ 
or  anything  short  of  a  promise  to  pay,  or  something  calcu- 
lated to  deceive,  can  constitute  an  estoppel  against  one  who 
holds  a  mortgage  on  lands  being  drained,  for  such  conduct  on 
the  part  of  a  mortgagee  is  entirely  consistent  with  a  reliance 
upon  the  priority  of  the  mortgage  lien. 

There  is  another  element  discussed  in  this  case  that  has 
only  been  referred  to  in  the  statement  of  facts :  That  Booth 
and  wife  and  William  H.  Stanley  and  wife  conveyed  the 
property  in  controversy  to  the  appellee,  and  that  at  the  time 
of  the  execution  of  the  deed  they  executed  to  her  a  bond  and 
an  agreement  to  indemnify  her  against  this  ditch  assessment. 

From  this  it  appears  that  the  appellee,  at  the  time  she  in- 
stituted this  suit  to  quiet  her  title  against  this  lien  for  an  as- 
sessment, which  in  equity  and  good  conscience  should  be 
paid,  held  in  her  hands  an  indemnity,  to  save  her  harm- 
less, in  case  she  was  compelled  to  pay  such  lien,  executed  by 
the  land-owner,  who  owned  the  land,  at  the  time  the  assess- 
ment became  a  lien,  and  who  was  a  party  to  the  proceedings. 

We  do  not  feel  called  upon  to  enter  into  a  discussion  of 
the  circumstances  under  which  a  court  of  equity  will  seize 
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upon  a  fand,  security  or  indemnity  growing  out  of  a  sale  of 
real  estate,  and  make  it  the  medium  through  which  to  work 
out  the  equities  of  the  transaction,  an  example  of  which  is 
found  in  the  case  of  MeGuffey  v.  JlfcCZam,  arUe^  p.  327. 

In  order  to  entitle  the  appellant  to  the  affii*mative  relief 
claimed,  it  should  have  been  relied  upon  in  his  cross-corn- 
plaint,  and  Stanley  and  wife,  if  not  others,  should  have  been 
joined  as  defendants  to  the  cross-complaint.  Neither  of  these 
things  appears  to  have  been  done,  and,  therefore,  any  discus- 
sion of  this  question  would  be  foreign  to  the  case  before  us. 

We  find  no  error  in  the  record. 

Judgment  affirmed. 

Filed  Maich  17, 1892. 


No.  15,097. 


"130    S8n 

Takoet  et  al.  v.  Thompson  et  al.  u^^ 

|130    6»5 

J>RJLajLaE.-'Reinon8trance,^Signed  hy  IStfo-Tkirds  of  Land'Omen.—  Who  Im^ 
Maiif  be  (hunted, — Certain  persons  petitioned  the  board  of  connty  com-     !^  ^, 
mtssioners  for  the  establishment  of  a  ditch,  describing  the  lands  and  ^3^       '^^ 
giving  the  names  of  the  owners  thereof  that  would  be  affected  thereby.  |i70       468 
After  proper  notice  the  petition  was  referred  to  three  commissionere, 
who  included  in  their  report  descriptions  of  lands  and  the  names  of 
the  owners  thereof  not  described  and  named  in  the  petition.  Certain  of 
the  land-owners,  two-thirds  in  number  of  the  entire  number  reported 
by  the  commissioners  that  would  be  affected  by  the  proposed  ditch,  filed 
a  remonstrance  against  its  establishment,  and  the  proceedings  were  dig* 
missed.    Held,  that  the  land-  owners  whose  lands  and  names  were  de- 
scribed and  inserted  in  the  petition  as  lands  and  persons  who  would  be 
benefited  or  damaged  by  said  proposed  ditch,  could  not  be  counted  in 
ascertaining  whether  two-tkirds  of  the  persons  so  benefited  or  damaged 
had  signed  said  remonstrance.    Elliott's  Supp ,  section  1186. 

From  the  Benton  Circuit  Court. 

M.  H.  Walker  and  G.  H.  Gray,  for  appellants. 

J7.  Z.  Wiley,  for  appellees. 
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Olds,  J. — This  was  a  proceeding  commenced  in  the  cir- 
cuit court  in  pursuance  of  the  drainage  act  of  1885  for  the 
construction  of  a  drain.  A  proper  petition  was  filed,  and 
the  matter  was  referred  to  the  drainage  commisisoners  in  ac- 
cordance with  the  statute,  and  the  commissioners  made  re- 
port, naming  in  their  said  report  lands  as  afiected  by  such 
proposed  work  which  were  not  named  in  the  petition.  The 
pei^sons  whose  lands  were  thus  named  in  the  report  and  not 
named  in  the  petition  constituted  two-thirds  of  the  land- 
owners resident  in  the  county  where  the  lands  affected  are 
situated,  whose  lands  were  reported  as  affected  by  the  pro- 
posed drain  remonstrated  in  writing  against  the  construction 
of  the  proposed  drain,  and  the  court  sustained  their  remon- 
strance and  dismissed  the  proceedings  at  the  costs  of  the  pe- 
titioners. Proper  exceptions  were  reserved,  and  this  ruling 
of  the  court  is  inaisted  upon  as*  error.  This  presents  for  the 
first  time  the  question  as  to  the  proper  construction  to  be 
placed  on  section  3  of  the  Drainage  Act  of  1885,  Elliott's 
Supp.,  section  1186. 

It  is  evident  that  this  statute,  as  well  as  others  relating  to 
the  same  subject,  was  drawn  with  a  view  to  promote  drain- 
age, and  with  an  intention  to  make  certain  steps  once  taken 
in  the  progress  of  drainage  proceedings  final,  and  to  prohibit 
their  being  interfered  with  or  set  aside,  even  by  persons  who 
might  be  brought  into  and  become  parties  to  the  proceeding 
after  such  steps  were  once  taken.  Section  2  of  the  act 
(Elliott's  Supp.,  section  1185)  provides  for  the  institution  of 
the  proceeding,  the  filing  of  the  petition  and  what  it  should 
state,  requiring  a  description  of  the  lands  which,  in  the  opin- 
ion of  the  petitioners,  will  be  affected,  together  with  the 
names  of  the  owners  thereof,  and  it  requires  that  the  peti- 
tion  shall  be  verified.  It  was  evidently  the  intention  of  the 
legislators  that  this  section  would  secure  the  insertion  into 
the  petition  of  a  description  of  all  lands  which  the  petitioners 
had  reason  to  believe  would  be  affected  by  the  proposed  drain 
and  the  names  of  the  owners.     The  law  presumes  upon  the 


/ 


NOVEMBER  TERM,  1891.  587 

•  f 

Yancey  et  al.  v.  Thompson  et  a/. 

good  faith  of  the  proceediugs.  Section  3  provides  for  a 
notice  of  the  filing  of  the  petition  and  ten  days  after  notice 
is  given  to  those  named  in  the  petition  to  demur,  remon- 
strate or  object  to  the  form  of  the  petition  or  to  the  drain- 
age commissioners.  It  also  provides  that  at  this  stage  of  the 
proceedings  the  petition  shall  be  dismissed  provided  two- 
third^  of  the  land-owners  named  as  such  in  such  petition  are 
residents  in  the  county  or  counties  where  the  lands  affected 
are  situated  shall  remonstrate  in  writing  against  the  construc- 
tion of  such  drain.  First,  the  Legislature  has  made  provis- 
ion for  bringing  all  persons  interested  before  the  court  by 
requiring  their  lands  to  be  described,  and  they  to  be  named 
in  the  petition,  and  for  notice  to  be  given  to  them.  It  is 
then  provided  that  objection  may  be  made  to  the  form  of  the 
petition,  and  to  the  drainage  commissioners  acting  in  the 
matter,  and  for  the  dismissal  of  the  proceedings  on  remon- 
strance. 

It  is  then  provided  that  in  case  no  remonstrance  is  filed, 
and  if  the  court  shall  deem  the  petition  sufficient,  the  court 
shall  make  an  order  referring  the  petition  to  the  drainage 
commissioners.  It  provides  that  all  objection  to  the  petition 
or  to  the  acting  of  any  drainage  commission  not  made  within 
the  ten  days  shall  be  waived.  The  manner  of  proceeding 
by  the  commissioners  is  pointed  out  and  their  duties  defined. 
Finally  in  section  3  it  is  ]>rovided  that  where  lands  not 
named  in  the  petitipn  are  named  in  the  report  of  the  drain- 
age commissioners^  ten  days'  notice  of  the  time  of  hear- 
ing the  report  shall  be  given  to  the  owner  of  such  land  at 
the  cost  of  the  petitioners,  and  the  court  shall  continue  the 
hearing  of  the  whole  petition  until  the  notice  shall  have 
been  given,  and  that  such  proceedings  shall  be  had  in  rela- 
tion to  such  report  as  if  the  whole  lands  had  been  named  in 
the  petition. 

It  was  Evidently  intended  by  the  Legislature  that  all  the 
parties  interested  should  be  brought  into  court  by  the  peti- 
tion and  notice,  and  all  preliminary  questions  relating  to  the 
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petition,  the  qualifications  of  drainage  commissioners^  and  as 
to  the  further  prosecution  of  the  proceedings,  should  be 
finally  settled  before  the  matter  was  referred  to  the  drain* 
age  commissioners  and  additional  costs  incurred.  To  further 
protect  the  interest  of  all  parties  whose  lands  might  be  con- 
sidered by  the  drainage  commissioners  to  be  affected,  it  is 
provided  that  if  the  petitioners  should  have  erred  in  their 
judgment  as  to  what  land  would  be  affected,  or  if  the  com- 
missioners should  be  of  the  opinion  that  other  lands  than 
those  named  in  the  petition  would  be  affected,  they  should 
be  iiotified  of  the  proceedings  by  the  petitioners  at  their  own 
costs,  and  that  such  laud-owners  should  not  have  any  right 
at  that  stage  of  the:  proceedings  to  raise  any  objection  to 
the  form  of  the  petition,  the  competency  of  the  drainage 
commissioners  to  ^ct,  or  in  relation  to  the  prosecution  of  the 
proceedings,  yet  thev  should  have  the  same  rights  as  those 
who  were  named  in  the  petition  as  to  their  substantial  rights, 
as  presented  by  the  report  of  the  commissioners.  The 
grounds  of  objection  and  remonstrances  to  the  report  which 
may  be  made  are  enumerated  and  fised  by  section  4  of 
the*  act. 

The  latter  clause  of  section  3  provides,  in  effect,  that 
where  lands  not  named  in  the  petition  are  named  in  the  re- 
port, they  shall  be  regarded  as  having  been,  in  fact,  de- 
scribed, and  the  owners  named  in  the  petition.  It  is  evident 
from  this  provision,  we  think,  that  the  new  parties  brought 
in  by  the  report  shall  have  the  same  rights  as  the  others 
would  have  at  that  stage  of  the  proceedings.  The  time  has 
then  passed  for  a  person  whose  lands  were,  in  fact,  described 
in  the  petition,  and  who  was,  in  fact,  named  in  the  petition, 
to  raise  any  objection  to  the  petition,  to  the  competency  of 
the  drainage  commissioners,  or  for  two-thirds  of  them  to  re- 
monstrate and  dismiss  the  petition.  The  new  parties  occu- 
pying the  same  attitude,  and  having  only  the  same  rights  as 
the  old  ones  at  that  time,  they  can  raise  none  of  those  ob- 
jections.    If  by  reason  of  the  new  parties  having  had  no 
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notice  of  the  proceedings  up  to  this  date,  they  can  go  back 
and  remonstrate  and  dismiss  the  case,  they  certainly  would 
on  the  same  ground  go  back  and  object  to  the  form  and  suf- 
ficiency of  the  petition  and  to  the  competency  of  the  drain- 
age commissioners.  We  do  not  think  such  was  the  inten- 
tion of  the  statute,  but,  on  the  contrary,  it  was  intended  to 
bring  the  new  parties  in  by  notice,  and  that  they  should  oc- 
cupy the  same  attitude  and  have  the  same  rights  that  the 
other  parties  had  at  that  stage  of  the  proceedings,  and  which 
in  fact  gives  them  a  hearing  and  protects  them  in  all  their 
substantial  rights,  and  prohibiting  them  from  raising  any 
objection  to  the  proceedings  had  up  to  that  time. 

It  follows  from  the  conclusion  we  have  reached  that  the 
court  err^d  in  dismissing  the  petition  on  the  remonstrance 
of  the  appellees  on  the  grounds  that  two-thirds  of  those 
whose  laofds  were  affected,  as  shown  by  the  report,  remon- 
strated against  the  construction  of  the  drain. 

Judgment  reversed,  with  instructions  to  the  court  below 
to  set  aside  the  judgment  of  dismissal  and  to  proceed  in  ac- 
cordance with  this  opinion.  ' 

Filed  March  18, 1892. 


No.  16,667. 

Beatt  v.  Robebtson  et  al. 

Boundaries. — Varifmee  Between  PkU  and  -  Field- Nolet, —  Which  OontroU, — 
If  there  is  any  difference  between  the  plat  and  field-notes  of  the  origi- 
nal government  survey,  the  former  must  control,  for  it  represents  the 
lines  and  corners  as  fixed  by  the  surveyor  general,  and  by  which  the 
land  was  sold. 

From  the  Jackson  Circuit  Court. 

W,  K.  Marshall,  for  appellant. 

S.  H.  Burrdl,  R.  AppkwhUe  and  /.  F.  AppUwhUtj  for  ap- 
pellees. 
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Miller^  J. — The  appellant  brought  this  suit  to  recover  a 
tract  of  land  six  chains  and  seventv-five  links  in  width,  and 
extending  from  the  Indiana  boundary  line  south  to  the  south 
line  of  section  six,  in  township  six  north,  of  range  five  east. 

If  the  strip  of  land  in  controversy  is  in  the  southeast 
quarter  of  the  section,  it  belongs  to  the  appellant ;  if  in  the 
southwest  quarter,  it  belongs  to  the  appellees. 

The  dispute  as  to  the  location  of  the  line  dividing  the  sec- 
tion grows  out  of  the  manner  in  which  the  original  govern- 
ment survey  was  made  by  the  deputy  surveyor,  long  prior  U> 
the  entry  of  either  of  these  tracts  of  land. 

This  section  is  fractional,  and  contains  an  amount  of  land 
in  excess  of  the  required  number  of  acres  necessary  for  & 
section. 

Under  these  circumstances,  the  act  of  Congress  regulating^ 
the  mode  of  making  such  survey  (Act  of  May  lOth,  1800  ;- 
2  U.  S.  Statutes  at  Large,  79,  section  3),  provides  as  follows : 

"And  in  all  cases  where  the  exterior  lines  of  the  townships- 
thus  to  be  subdivided  into  sections  or  half  sections,  shall  ex- 
ceed or  shall  not  extend  six  miles,  the  excess  or  deficiency 
shall  be  specially  noted,  and  added  to  or  deducted  from  the 
western  and  northern  ranges  of  sections  or  half  sections  in 
such  town&hip,  according  as  the  error  maybe  in  running  the 
lines  from  east  to  west,  or  from  south  to  north  ;  the  sections 
and  half  sections  bounded  on  the  northern  and  western  lines 
of  such  township  shall  be  sold  as  containing  only  the  quan- 
tity expressed  in  the  returns  and  plats  respectively,  and  all 
others  as  containing  the  complete  legal  quantity." 

The  original  survey,  after  running  and  establishing  the 
township  lines,  should  have  begun  in  the  southeast  corner  of 
the  township,  and  thence,  working  northward  and  westward, 
laying  off  full  sections,  by  necessity  putting  any  excess,  or 
deficiency,  in  the  quantity  of  land  in  the  northern  and  western 
tiers  of  sections. 

We  may  infer  that  this  metiiod  of  dividing  the  township 
into  sections  was  pursued. 


» 
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The  same  rule  should  have  been  pursued  in  the  subdivis- ' 
ion  of  the  sections  on  the  oortheru  and  western  tiers  of  sec- 
tions in  their  subdivision  into  quarter  sections ;  for  by  no 
other  method  could  the  excess  or  deficiency  of^  land  be 
thrown  where  the  act  of  Congress  required — that  is^  on  the 
northern  and  western  exterior  of  subdivisions  of  the  sec- 
tion. 

Exemplifications  of  the  field  notes  of  the  original  survey, 
and  of  the  plat  of  the  section,  were  given  in  evidence  by 
both  parties  to  the  suit,  from  which  it  appears  that  the  deputy 
surveyor,  in  running  the  south  line  of  this  section^  com- 
menced at  the  southwest  corner  of  the  section^  and  ran  east 
40  chains,  where  he  set  a  quarter-section  post,  and  thence 
east  to  the  southeast  corner.  In  running  the  north  line,  he 
•ran  from  the  northeast  corner  west  40  chains,  where  he  set  a 
post,  and  thence  to  the  northwest  corner  of  the  section. 

The  efiect  of  this  method  of  setting  off  the  section  was  to 
throw  the  excess  of  land  in  the  south  half  of  the  section,  on 
the  eastern  and  interior  subdivision  of  the  section,  and  in  the 
north  half,  on  the  western  or  exterior  subdivision. 

The  copy  of  the  field-notes,  cfertified  to  by  the  acting  com- 
missioner of  the  general  land  ofiSce,  gives  the  field-notes  of 
the  south  line  as  follows : 


East. 

17.00. 
40. 


ao3. 


Between  See's  6  A  7,  T.  6  N.,  R.  6  £. 

A  brook  50  Iks.  wide,  course  8.  W. 

Set  qr.  Sec.  post  [bearing  omitted]. 

[This  post  should  stand  at  40  chains  from  the  cor  to  Bee's  5,  6,  7 

&S,  &ot  course  is  wrong.S.  W]. 
Set  a  post  on  Indian  boundary,  from  which 

A  Beech  10  in  diar.  bears  N.  19,  E.  4  Iks.  dist;  A 

A    do      10  "    "  "     S.  65,  W.  66  "      " 

Land  flat  &  wet ;  timber:  Beech,  Oak,  Ash  &  Walnut 


A  copy  of  the  same  instrument,  certified  to  by  the  auditor 
of  state,  omits  that  portion  which  is  enclosed  in  brackets. 


^' 
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The  appellant  claims  that  this  portion  of  the  field-notes 
is  an  unauthorized  interpolation  made  by  soi^e  one  in  the 
laud  office. 

We  are  unable  to  agree  with  counsel  in  this  position.  We 
could  entertain  no  such  presumption  against  the  integrity  of 
the  records  in  a  department  of  the  general  government. 

The  discreps^ncy  between  the  two  certified  copies  of 
these  field  notes  is,  in  part,  explained  by  reference  to  the 
plat  given  in  evidence  by  both  plaintifi^  and  defendant,  which 
gives  not  only  the  dimension  of  the  boundary  lines,  but  also 
sets  forth  the  location  of  the  half  section  line  running  north 
and  south  of  the  Indian  boundary  line,  and  the  number  of 
acres  contained  in  each  lot  or  parcel  of  ground  contained  in 
the  section. 

'^  If  there  was  any  variance  between  the  plat  and  field- 
'  books  the  former  must  have  controlled,  for  it  represented  the 
lines  and  corners  as  fixed  by  the  surveyor  general,  and  by 
which  the  land  was  sold ;  and  the  law  declares  that  the  corners 
and  boundaries  as  returned  &y,  not  to,  that  officer,  shall  be  the 
corners  and  boundaries.'^     Doe  v.  Hildreth,  2  Ind.  274  (280). 

In  Chapman  v.  Polackj70  Cal.  487,  it  is  said  : 

"  From  data  furnished  by  the  surveyor  the  plats  are  pre- 
pared. One  of  the  objects  of  the  manual  and  law  was  to 
simplify  the  mode  of  disposing  of  the  public  lands,  so  that 
without  cumbering  patents  with  descriptive  field  notes  the 
plats  of  the  surveys  should  afibrd  all  necessary  information 
to  purchasers,  and  at  the  same  time  afford  a  convenient  and 
certain  description  by  reference  of  the  land  conveyed ;  and 
these  official  plats  are  made  the  basis  of  all  sales  and  selec- 
tions of  the  public  lands,  and  are  solely  referred  to  in  the 
usual  patents  to  show  what  lands  are  patented.'^ 

In  Vance  v.  Fore,  24  Cal.  436,  it  was  said  :  '^  The  map 
may  be  regarded  as  a  daguerreotype  of  the  land  which  the 
grantor  intended  to  convey.'* 

In  ComeU  v.  Dixon,  (Ky.)  11  8.  W.  R.  660,  a  patent  made 
in  accordance  with  a  plat  and  survey  was  held  sufficient  to 
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control  the  length  of  a  line  as  given  in  the  field-notes  of 
the  surveyor. 

In  Oragin v.  Powell,  128  U.  S.  691,  the  court  said :  "It 
is  a  well-settled  principle  that  when  lands  are  granted  ac- 
cording to  an  official  plat  of  the  survey  of  such  lands,  the 
plat  itself,. with  all  its  notes,  lines,  descriptions  and  land- 
.marks,  becomes  as  much  a  part  of  the  grant  or  deed  by 
which  thc^r  are  conveyed,  and  controls,  so  far  as  limits  are 
concerned,  as  if  such  descriptive  features  were  written  out 
upon  the  face  of  the  deed  or  the  grant  itself.'^ 

See,  also,  to  the  same  effect,  ]Vhitney  v.  Detroit  Lumber 
Co.y  78  Wis.  240;  Jefferis  v.  Land  Co.,  134   U.  S.  178. 

The  plat  shows  that  the  half  section  line,  running  north 
and  south,  is  a  straight  line  throughout,  and  does  not  con- 
tain a  jog  or  offset  at  the  Indian  boundary  line,  which  runs 
from  near  the  northwest  corner  to  near  the  southeast  corner 
of  the  section. 

If  the  theory  of  the  appellant's  counsel,  that  the  usual 
method  of  surveying  was  departed  from  on  account  of  the 
surveys  on  either  side  of  the  Indian  boundary  line  being 
made  at  different  times  and  with  reference  to  that  line,  is 
the  correct  one,  the  line  running  from  the  half-mile  poi^t  on 
the  south  section  line  to  the  Indian  boundary  line,  and  the 
one  from  the  north  half-mile  post  south  to  the  Indian  boun- 
dary line,  would  not  meet  at  that  point  so  as  to  form  a 
straight  line  through  the  section. 

This  is  admitted  by  the  appellant's  counsel  in  his  brief. 

An  examination  of  the  plat  shows  that  this  line  is  a  straight 
one  throughout. 

The  plat  also  shows,  when  the  different  lots  lying  east  of 
this  line  are  added  together  and  compared  with  a  like  addi- 
tion of  the  lots  west  of  it,  that  the  excess  of  land  in  the 
south  half  of  the  section  was  thrown  into  the  west  half  of 
the  half  section. 

We  conclude  from  this  that  the  surveyor  general,  or  some 
Vol.  130.— 38 
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one  by  bis  autbority^  corrected  tbe  error  of  the  deputy  sur- 
veyor,  aud  establisbed  tbe  balf'-seetion  corner  at  a  point  forty 
chains  west  of  tbe  southeast  corner  of  the  section,  aud  that 
it  was  so  platted  and  returned  to  tbe  department  charged 
with  the  sale  of  tbe  public  lands.    ^Doe  v.  Hildreth,  supra. 

Some  objections  to  the  giving  in  evidence  of  pertain  sur- 
veys, made  by  county  surveyors,  without  notice  to  tbe  laud^ 
owners  adjoining,  are  discussed  in  the  briefs  of  counsel. 

We  have  not  examined  these  causes  for  a  new  trial,  and 
think  it  unnecessary  to  do  so,  for  the  reason  that  giving  to 
the  plat  of  the  original  survey  the  importance  as  evidence 
that  we  do,  the  plaintiff  failed  to  make  a  case  on  his  own 
showing,  and  was  therefore  not  injured  by  the  evidence  ob- 
jected to,  even  if  his  objections  were  well  taken. 

Judgment  affirmed. 

Filed  Maich  18, 1892. 
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m  1^  Highway. — Broeeedings  to  EBkAluh, — Bemonstranee. — NepHgence  of  Appd- 

130     504  lani*8  AUomey, — Appeal — In  »  highway  proceeding,  objections  mnat  he 

1169     402  appropriately  presented  to  the  board  of  commissioners  or  thej  can  not 

be  made  available  in  the  circuit  court  on  appeal.  It  is  no  excuse  for 
appellant's  failure  to  file  a  remonstrance  before  the  boa^  that  his  at- 
torney was  negligent,  as  the  negligence  ol  the  attorney  is  the  negligence 
of  the  client. 

From  the  Vermillion  Circuit  Court. 

JB.  -B.  F,  Peirce^  for  appellant. 

H.  H,  Gonley  and  J.  C.  Sawyer,  for  appellees. 

Elliott,  C.  J. — Proceedings  for  laying  out  a  highway 
were  prosecuted  before  the  board  of  commissioners  of  Ver- 
million county.  The  appellant  did  not  appear,  but,  after  the 
decision  of  the  board  in  favor  of  the  petitioners,  appealed 
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the  case  to  the  circuit  court.  In  that  court  it  offered  to  file 
a  remonstrance,  but  the  court  denied  its  request.  In  sup- 
port of  its  offer  an  affidavit  was  filed.  The  appellees  insist 
that  the  affidavit  shows  no  excuse  for  the  failure  to  file  the 
remonstrance  before  the  board  of^  commissioners.  The  affi- 
davit states  that  a  former  attempt  to  open  the  highway  was 
prevented  by  an  order  from  the  Federal  Court,  the  railroad 
corporation  at  that  time  being  in  the  hands  of  the  counsel, ' 
.  who  here  represents  it  as  a  receiver;  that  he  then  prepared 
to  resist  a  second  attempt  to  open  the  highway.  We  quote 
from  tfie  affidavit  the  following :  "And  the  affiant  says  that 
after  the  filing  of  the  petition  herein  he  prepared,  on  the 
part  of  said  railway  company,  to  resist  this  second  attempt 
to  open  said  highway,  and  he  arranged  with  Robert  B.  Sears, 
a  member  of  the  bar  of  this  court,  to  file  a  remonstrance 
and  a  claim  for  damages  before  the  board  of  commissioners, 
and  said  Sears  assured  this  affiant  that  he  would  do  so ;  that 
when  the  matter  came  before  the  board  for  action  affiant  was 
engaged  elsewhere,  and  could  not  be  present,  and  so  notified 
said  Sears,  but  relied  upon  said  Sears,  as  attorney  for  the 
company,  to  file  the  remonstrance  and  claim  for  damages, 
and  affiant  believed  that  he  would  do  so,  but  before  affiant 
was  aware  that  said  remonstrance  and  claim  for  damages  had 
not  been  filed,  the  commissioners  had  acted  finally  upon  said 
petition  and  adjourned ;  that  as  soon  as  he  learned  of  said 
action  he  appealed  this  case  to  this  court.'' 

It  is  firmly  settled  that  in  cases  of  this  character  objec- 
tions must  be  appropriately  presented  to  the  board  of  com- 
missioners or  they  can  not  be  made  available  in  the  circuit 
court  on  appeal.  Oreen  v.  Elliott,  86  Ind.  53,  and  eases 
cited  ;  Wells  v.  Rhodes,  114  Ind.  467;  Forsythe  v.  KreiUer, 
100  Ind.  27 ;  Lowe  v.  Ryan,  94  Ind.  450;  Budd  v.  Reidel- 
bach,  128  Ind.  145,  and  cases  cited.  In  Metty  v.  Marsh,  124 
Ind.  18,  it  was  said :  "  It  has  so  often  been  adjudged  by 
this  court,  in  cases  analogous  to  this,  that  no  matter  not  put 
in  issue  before  the  board  of  commissioners  can  be  tried  on 
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appeal  to  the  circuit  court^  that  but  little  can  be  said  in 
elaboration  of  the  principle/'  It  is  very  evident  that  we 
can  not  hold  that  the  trial  court  abused  its  discretion  in  re- 
fusing to  permit  an  issue  to  be  made  on  appeal,  unless  we 
declare  that  the  affidavit  of  the  appellant  makes  an  extraor- 
dinarily strong  case.  This  the  decisions  forbid  us  from  doing. 
The  affidavit  simply  shows  that  the  attorney  employed  by 
the  appellant  was  guilty  of  inexcusable  negligence,  and  this 
is  not  sufficient  to  warrant  us  in  overthrowing  the  ruling  of 
the  trial  court.  It  has  been  steadily  held  that  the  negli^ 
gence  of  the  attorney  is  the  negligence  of  the  client.  Sharp 
V.  MoffiJUy  94  Ind.  240,  and  authorities  cited. 

No  attack  upon  the  petition  was  made  either  in  the  cir- 
cuit court  or  before  the  board  of  commissioners ;  it  is,  how- 
ever, here  alleged  as  error  that  ^^  the  petition  is  insufficient, 
for  the  reason  that  it  does  not  contain  a  sufficient  descrip- 
tion of  the  proposed  location  of  the  highway."  Waiving  a 
consideration  of  the  question  whether  the  attack  can  be  here 
made  for  the  first  time,  we  hold  that  the  description  is  not 
so  radically  defective  as  to  authorize  a  reversal  of  the  decis- 
ion of  the  commissioners.  Whether  the  description  would 
have  been  sufficient  had  it  been  appropriately  and  reasonably 
challenged  is  not  the  question,  for  the  question  is  whether  it  is 
sufficient  to  repel  an  original  attack  in  the  court  of  last  resort. 

If  it  were  granted  that  the  circuit  court  pursued  a  wrong  , 
mode  in  dismissing  the  appeal  instead  of  rendering  judg- 
ment against  the  appellant,  it  would  not  follow  that  there 
was  available  error,  for  the  appellant  was  not  harmed.  As 
it  had  no  issue  upon  which  it  could  have  possibly  succeeded, 
the  mode  in  which  the  case  was  put  out  of  court  was  not  of 
controlling  importance.  We  are  inclined  to  think  that  the 
appellant  did  not  pursue  the  proper  course  in  appealing,  and 
that  the  motion  to  dismiss  was,  for  that  reason,  properly 
sustained,  but  it  is  unnecessary  to  decide  that  question. 

Judgment  affirmed. 

FUed  March  18, 1892. 
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Bennett  etaLv.  Acton,  Guardian. 
No.  14,763. 

TuGKEB,  Tbeasuber,  bt  al.  V,  O'Neal. 

From  the  Putnam  Circuit  Court 

J.  J,  SmiUyf  W.  O.  Neff  and  J,  Lu  Myen^  for  appellants. 
JI.  A.  Moore  and  G.  C  Moartf  for  appellee. 

^Elliott,  C.  J. — Affirmed  on  the  authority  of  Tucker  v.  SeUers,  ante,  p.  614.' 
Filed  Maith  11,  1892.  

No.  16,208.  

EWING  V.   CaBSON   ET  AL.  |l8l_SI 

From  the  Vanderburgh  Superior  Court. 

J.  T,  WcMteTf  F.  UUman  and  R  E.  Pendarvis,  for  appellant. 
A,  GilehrUl  and  C,  A,  De  BruUry  for  appellees. 

Miller,  J.— The  questions  involved  in  this  appeal  are  the  same  that 
were  determined  in  Ewing  v.  Jones,  ante,  p.  247.  For  the  reasons  given  in 
(he  opinion  in  that  case  the  judgment  of  the  court  below  is  reversed. 

Filed  Jaa.  28, 1892. 

No.  16,346. 

Cook  et  al.  v,  Armstrong. 

From  the  Howard  Circuit  Court. 

M,  Bell  and  W.  C.  Pitrdvm,  for  appellants. 

J,  C.  Blaeklidgey  C,  C.  Shirley  and  B.  C,  Moon,  lot  appellee. 

Olds,  J. — The  facts  in  this  case  are  the  same  and  the  same  question  is 
presented  as  was  presented  in  the  case  of  Cook  v.  Clayhaugh,  ati/e,  p  133, 
and  on  the  authority  of  the  decision  in  that  case  this  judgment  is  amrmed. 

Filed  Jan.  6,  1892. 

No.  16,612. 

Bennett  et  al.  v,  Acton,  Guardian. 

From  the  Jackson  Circuit  Court. 

TT.  K.  Marshall,  for  appellants. 

•  Coffey,  J. — ^This  was  an  action  by  the  appellee  against  the  appellants 
to  set  aside  certain  alleged  fraudulent  conveyances.  The  only  question 
involved  in  the  case  relates  to  the  sufficiency  of  the  evidence  to  sustain 
the  finding  of  the  court. 

We  have  read  the  evidence  in  the  cause,  and  think  there  isevidence,  both 
direct  and  circnm»tantial,  from  which  the  court  was  authorized  to  find 
that  the  conveyances  in  question  were  made  and  accepted  for  the  fraud- 
ulent purpose  of  defeating  the  collection  of  the  appellee's  claim.  We  can 
not,  under  the  well  known  rules  of  this  court,  disturb  the  finding  of  the 
circuit  court  on  the  evidence. 

Judgment  affirmed. 

Filed  Feb.  25, 1892. 
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Mellen  v.  The  State. 


No.  16,136. 

Campbell  m^  al.  v.  Board  of  Commissionebs  of  Mon- 

BOE  County. 

From  the  Monroe  Circait  Coart. 

J.  R.  East,  W.  H,  Eagl,  R,  W.  Mien  and  E.  Oorr,  fqr  appellants. 
J.  H.  Loudtn  and  W.  P,  Rogen,  for  appellee. 

Olds,  C.  J. — There  is  no  question  presented  for  the  decision  of  this 
eourt  by  the  record  in  this  case. 

The  record  does  not  contain  the  complaint  or  any  of  the  pleadings  in  the 
caase,  nor  is  there  even  a  statement  of  their  contents  or  anything  to  show 
what  the  issues  were  or  what  remedy  or  relief  was  sought  by  the  action. 
The  record  entitles  the  cause ;  then  shows  the  appointment  of  a  special 
judge  to  try  the  cause,  and  the  oath  taken  by  the  special  judge.  Then  fol- 
lows what  purports  to  be  a  special  finding  of  facts  made  by  the  court  at 
the  request  of  the  parties,  and  conclusions  of  law  stated  by  the  court. 
Neither  thb  statement  which  purports  to  be  a  finding  of  facts  nor  the  conclu- 
sions of  law  are  signed  by  the  judge,  nor  are  they  or  either  of  them  brought 
into  the  record  by  bill  of  exceptions.  There  is  no  bill  of  exceptions  in 
the  record.  The  record,  therefore,  contains  nothing  in  the  way  of  plead- 
inn,  special  finding  of  facts  or  eyidenoe.  The  judgment  must  be  affirmed. 

Judgment  affirmed,  with  costs. 

Filed  May  16, 1891 ;  petition  for  a  rehearing  overruled  Feb.  6, 1892. 


No.  16,336. 

Mellen  v.  The  State. 

From  the  Perry  Circuit  Court. 

W.  A.  Landf  for  appellant. 

A.  O.  Smithy  Attorney  General,  and  R.  M,  Johnsonf  Prosecuting  At- 
torney, for  the  State. 

Elliott,  C.  J. — ^The  appellant  asks  a  reversal  of  the  judgment  declar- 
ing him  guilty  of  the  crime  of  assault  and  battery  with  intent  to  kill, 
and  rests  his  case  upon  the  single  proposition  that  the  verdict  is  not  sus- 
tained by  the  evidence.  We  have  given  the  evidence  a  very  careful  study, 
and  are  satisfied  that  it  supports  the  verdict.  It  was  proved  in  the 
strongest  and  clearest  way  that  the  appellant  was  the  aggressor ;  that  he 
was  armed  for  deadly  encounter,  and  that  he  sought  to  provoke  the  man 
he  shot  into  a  ^combat.  This  makes  the  statement  of  the  injured  man 
that  the  appellant  fired  the  first  shot  probable,  and  thus  gave  strong  cor^ 
roboration  to  his  testimony.  But  the  case  does  not  stand  upon  th#»  cor- 
roborating circumstance  mentioned  and  the  positive  testimony  of  the  in- 
jured man  alone,  for  there  is  other  evidence  tending  to  prove  the  appel- 
lant gnilty  of  the  crime  charged  against  him.  - 

Judgment  affirmed. 

Filed  Dec.  12,  1891. 
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Cook  ei  al.  v.  Headeraon. 


No.  15,2S0. 

Dauohebty  £T  al.  V.  Wheeleel 

From  the  Fulton  Circuit  Court. 

K  MyerSf  G.  W,  HoUnan,  B,  G,  SUpkemon  and  if.  B,  8mUhf  for  appellants. 
S.  Keithf  for  appellee. 

Mc Bride,  J. — ^This  was  a  suit  to  recoyer  the  possession  of  land,  to 
which  the  purchaser  claimed  title  under  a  sheriff's  sale.  The  sale  was 
made  under  a  judgment  of  the  Fulton  Circuit  Court,  which  was  rendered 
waiving  relief  from  valuation  and  appraisement  laws,  and  the  judgment 
creditor  was^he  purchaser. 

On  appeal  to  this  court  it  was  held  that  to  the  extent  that  the  judff- 
ment  was  made  collectible  without  valuation  and  appraisement  laws,  it 
was  erroneous,  and  it  was  modified  accordingly.  IkLugherty  v.  Wheeler, 
125  Ind.  421. 

The  sale  was  made  under  the  original  judgment,  without  relief,  and 
was  to  that  extent  unauthorized. 

Judgment  reversed. 

FUed  Feb.  17»  1892. 


No.  15,615. 

Wolf  v.  Wolf. 

From  the  Vigo  Circuit  Court. 
W.  Eggluton  and  21  Haymond,  for  appellant. 

Elliott,  C.  J. — ^The  question  in  this  case  is  the  same  as  that  desided 
in  Hayne$  v.  Nowlin^  129  Ind.  581.  We  there  decided,  as  we  here  de- 
cide, that  a  wife  may  maintain  an  action  against  one  who  wrongfully  de- 
prives her  of  the  society,  support  and  aflfections  of  her  husband.  To  the 
authorities  cited  in  our  farmer  opinion  we  add  Warren  v.  Warren  (Mich.)^ 
50  N.  W.  R  842,  and  Waidron  v.  Waldnm,  45  Fed.  B.  315. 

Judgment  reversed. 

Filed  Feb.  19, 1892. 


No.  16,345. 

Cook  et  al.  v.  Henbebson. 

From  the  Howard  Circuit  Court 

M.  Bell  and  W.  C,  Pardumf  for  appellants. 

J,  C.  Bladdidge,  C.  0.  Shirley  and  B,  0,  Moon,  for  appellee. 

Olds,  J. — The  facts  in  this  case  are  the  same,  and  the  same  legal  qae»- 
tion  is  presented,  as  is  presented  in  the  case  of  Cook  v.  Claybatigh,  ante,  p. 
133,  and  on  the  authority  of  the  decision  in  that  case  the  judgment  iH 
this  case  is  affirmed. 

Filed  Jan.  6, 1892. 
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Gowao  V.  Haffman  €<  aL 

No.  15,204. 
EWING  V.  LeMCKE  BT  AL. 
From  the  Vanderbargh  Superior  Coart  ^ 

J.  T.  Waiker,  F.  Ulbnan  and  i2.  E.  FlBndarvia^  for  appellant 

A.  Qikhriat  and  0.  A.  De  Bruler,  for  appellees. 

Elliott,  0.  J.— The  judgment  in  this  case  is  reversed  for  the  reasoBa- 
stated  in  the  opinion  given  in  ihe  case  of  £kring  v.  Jbnea,  ante,  p.  247. 

FUed  Jan.  28, 1892.      

No.  16,202. 
Im'm  EwiNG  V.  TORIAN  ET  AL. 

From  the  Vanderbargh  Superior  Court 

J.  T.  Waiker,  F.  Uitman  and  R  E.  Pendaiw,  for  appellant 
J,  K  IgUhart  and  Et  Taylor ,  for  appellees. 

MiLLBB,  J  — The  questions  inyolved  in  this  appeal  are  the  same. thai 
were  determined  in  Ewing  v.  JtmUf  antet  p.  247. 

For  the  reasons  given  in  the  opinion  in  that  case  the  jadgment  of  the 
court  helow  is  reversed. 

Filed  Jan.  28, 18»2. 

No.  16,175. 

Cowan  v.  Huffman  et  al. 

From  the  Kosciusko  Circuit  Court 

B,  B,  Encell,  J.  S,  Frcaer  and  W.  D,  Frazer^  for  appellant 
E,  Haymondy  11,  S,  Bigg*  and  L,  W.  Boyae,  for  appellees. 

Miller,  J.^The  appellant  assigns  for  error  the  sustaining  of  the  ap- 
pellees' demurrer  to  the  amended  complaint. 

The  appellees  insist  that  we  can  not  review  the  ruling  on  demurrer,  for 
the  reason  that  no  exception  was  taken  to  the  action  of  the  court  in  sus- 
taining the  demurrer  at  the  time  it  was  made. 

We  have  examined  the  record,  and  find  that  it  recites  the  ruling  of  the 
court  on  the  demurrer,  and  a  refusal  of  the  plaintiff  to  amend  the  com- 
plaint or  plead  further,  and  that  thereupon  the  court  rendered  judgment 
on  demurrer.  Then  follows  a  formal  judgment  that  the  plaintiff  take 
nothing  by  the  nction,  nnd  that  the  defeitdants  recover  of  the  plainti£F 
their  costs  and  charges  in  this  case  laid  out  and  expended,  "  to  which  the 
plaintiff  excepts." 

The  case  of  SUUef  txrdy  v.  TTeooer,  123  Ind.  612,  is  directly  in  point, 
and  upon  the  authority  of  that  case  we  must  affirm  the  judgment. 

It  is  proper  to  say  that  the  record  in  this  cause  was  prepared  under  the 
supervision  of  an  attorney  other  than  the  one  who '  appears  of  record  in 
this  court. 

Judgment  affirmed. 

Olds,  J.,  took  no  part  in  the  decision  of  this  case. 
Filed  Oct.  8, 1891 ;  petition  for  a  rehearing  overruled  Feb.  27, 1892. 
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ABATEMENT. 

See  pRAcncEy  S5. 

Aetbm  for  TorL-^Deaih  of  Flaintiff  Afler  VerdicjL  Returned. — Judgment  Nunc 
Dro  Tune, — Laehet, — In  an  action  of  tort  which  lapses  with  the  death 
of  the  person,  if  the  plaintiff  die  after  verdict  returned  and  before 
jadgment  rendered,  judgment  in  favor  of  his  personal  representatives 
or  sole  heirs  may  be  entered  nunc  pro  iunCf  unless  such  representatives 
or  heirs  are  guiltv  of  laches  in  moving  for  judgment. 

EilkerY.KeUey,S56 

ACTION. 

1.  The  lapse  of  time  between  the  bringing  of  a  suit  and  the  rendition  of 
a  decision  therein  can  not  defeat  the  plaintiff,  if  he  has  not  been  guiltj 
of  laches  in  the  prosecution  of  the  cause  of  action. 

McAfee  v.  BeynMSf  $S 

2.  SpliUing  Up, — DefendoM  Having  Divided  Fund  Before  Suit  Brought  — If 
th^  plaintiff  sue  for  a  part  of  a  fund  when  the  wliole  is  due,  and  re- 
cover a  judgment  for  such  part,  he  can  not  afterwards  sue  for  the  re- 
mainder; but  if  the  defendant  has  divided  the  fund,  and*placed  a 
part  of  it  in  the  hands  of  a  third  person,  such  third  person  can  not 
object  that  he  is  not  liable  on  the  ground  that  the  plaintiff  has  re- 
covered a  judgment  against  the  original  defendant  for  the  amount 
retained  by  him.  JndianapoHs,  etc,  B.  W,  Co.  v.  Center  Tp.,  89 

8.  Splitting. — A  n  entire  cause  of  action  can  not  be  split  up  so  as  to  enable 
a  party  to  maintain  more  than  one  action  upon  it.  Booy  v.  Eggers,  4^5 

4.  Same,  -^Pariiee  Dividing  CauM  of  Action. — Parties  having  a  common 
cause  of  action  can  not  divide  it  up  so  as  to  enable  each  to  bringa 
separate  action  upon  it.  ib, 

6.  Survived  of-^Death  cf  Defendant, — Suhstituiion  of  Heirs. — Complaint  Applies 
to  Them. — Where,  in  a  canse  of  action  which  survives,  heirs  are  sub- 
stituted as  defendants  upon  the  death  of  their  ancestors,  they  stand 
in  precisely  the  same  relation  to  the  plaintiffs  that  theoriginal  defend- 
ants did,  and  the  allegations  of  the  complaint  apply  to  them  as  if  they 
were  original  defendants.  Champ  v.  Kendrtek^  5^ 

ADVANCEMENT. 

WUL^-EpuU  Distribution.  —  Interest — Unduly  Advanced  Distributee.  ^-Be- 
ftmding. — Where  a  will  shows  that  it  was  the  intention  of  the  testator 
to  make  an  equal  distribution  of  his  estate,  and  some  of  the  distri- 
butees have  received  more  than  the  others,  the  latter  are  entitled  to 
a  sum  sufficient  to  put  them  on  an  equal  footing  with  the  former,  with 
interest  thereon,  in  addition,  from  the  date  of  the  testator's  death  until 
payment  made,  if  there  are  sufficient  assets  for  that  purpose  left  after 
the  payment  of  the  debts  of  the  deceased  and  the  costs  of  adminis- 
tration ;  but  the  distributees  who  have  received  greater  amounts 
than  their  co-distributees  can  not  be  made  to  refund  m  order  to  bring 
about  such  equalization.  Clark  v.  Helmh  l^ 
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AFFIDAVIT. 

See  Pe&juby. 

Sworn  to  Upon  Belief. — An  afiQdavit  sworn  to  upon  the  belief  of  a  partj  u 
eqaiyalent  to  swearing  that  it  is  true.  Champ  ▼.  Kendtick,  549 

AMENDMENT  OF  PLEADING. 
See  Statute  of  Limitations,  2. 

'  i  ANTENUPTIAL  AGREEMENT. 

See  HnsBAND  and  Wifk. 

APPEAL. 

See  Bnx  of  Exceptions,  12 ;  Costs,  1 ;  Highway,  22;  Nunc  Pbo  Tuno 

Entry,  1,2;  PaAcriCE,  29,  30. 

1.  Prohaio  JuriadveUon. — Appeal  viihin  Ten  Dayt. — CanleU  <^  WHL — Suit  to 
Quiet  TUU. — The  provision  of  the  decedent's  act  requiring  a  bond  to  be 
filed  within  ten  days  in  order  to  take  an  appeal  from*  any  decision 
growing  out  of  any  matter  connected  with  a  decedent's  estate,  is  only 
applicable  to  cases  where  the  probate  jurisdiction  is  involved,  and 
has  no  reference  to  an  action  where  the  validity  of  a^ill  is  involved, 
or  a  suit  to  quiet  title  is  brought  by  the  executor.  Elliott's  Supp., 
section  417.  MoBon  y.  Boll,  £60 

%  Amendment  of  Bill  of  Exceptiona. — An  appeal  will  not  lie  to  the  Su- 
preme Court  from  a  proceeding  instituted  in  the  Superior  Court  to 
amend  a  bill  of  exceptions  embraced  in  the  transcript  of  a  case  then 
pending  in  the  Supreme  Court.  TomLinaon  y.  SarriBf  SS9 

8.   F%nal  Judgment. — In  an  action  to  quiet  title,  where  all  the  defendants 
demurred  to  the  complaint,  but  one,  who  filed  a  cross-complaint, 
and  judgment  was  rendered  against  the  demurrants,  and  the  cause 
continued  on  the  cross-complaint,  the  judgment  was  not  final,  and  can « 
not  be  appealed  from.  Champ  v.  Ke$idrieky  545 

4.  Same, — Jurisdiction. — Where  the  judgment  appealed  from  is  not  a  final 
judgment,  the  consent  of  the  parties  will  not  give  the  Supreme  Court 
larisdiction.  lb, 

APPEARANCE. 

See  Insanity,  2. 

APPELLATE  COUBT. 

1.  Battardif. — Juriadietion, — ^The  Appellate  Court  has  exdosiye  jurisdio- 
tion  of  a  prosecution  under  the  statute  for  bastardy. 

WUHoma  Y.  Staie,  M  rei,  SS 

m 

2.  JuriadAcHon, — ^In  an  action  for  damages,  where  the  questions  arise 
upon  the  rulings  of  the  trial  court,  in  refusing  to  give  judgment  on 
the  general  vei^ict — the  verdict  being  in  favor  of  the  appellant  for 
$1,000 — and  awarding  it  upon  the  answers  of  the  jury  to  the  inter- 
rogatories, the  jurisdiction  is  in  the  Appellate  Court,  as  the  record 
shows  that  the  actual  controversy  is  as  to  the  sum  of  $1,000,  and  that 
the  action  is  for  the  recovery  of  money  only. 

Jewell  V.  2*01011  cfSvUiwnf  574 

APPOINTMENT  TO  OFFICE. 
See  Office  and  Officer,  4 ;  Township  Tbubtbe. 

APPRAISERS. 
See  Assessment  of  Damages,  4. 

APPROPRIATION  OF  LAND. 
See  Railroad,  4. 
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AKGUMENT  OF  COUNSEL. 
MiMconduci  of  CourueL — Curing  Error. — Generally,  if  counsel  nse  improper 
language  in  argument  to  the  jury,  the  error  may  be  cured,  on  ob- 
jection, by  instructing  the  jury  to  disregard  and  not  consider  it. 

Johnson  y.  Brown,  634 

ABBEST  OF  JUDGMENT. 
See  Judgment,  1. 

ASSAULT  AND  BATTERY  WITH  INTENT  TO  KTli. 

See  CfiiMiNAL  Law,  11. 

ASSESSMENT. 
8ee«DBAiVA0i^  1;   Gbavkl  Boads,  3  to  5;    Ikbubahgb,  2;    MtJNicnpAi« 

CoiLPOUATIONy  12. 

ASSESSMENT  OF  DAMAGES. 

See  Costs,  1 ;  Bailroad,  4,  5,  9. 

L  Micfforiiy  Award, — In  the  assessment  of  damages  occasioned  by  the  tak- 
ing of  land  by  a  railroad  company,  an  appraisement  concurred  in 
by  two  of  the  appraisers  is  sufficient. 

American^  etc,  Co.  v.  Huntington,  etc,,  R,  R.  Co,,  98 

%  Same, — AsKatmerU  in  Gross  to  Two  Tracts  Owned  by  One  Person. — If  a 
land-holder  owns  two  or  more  tracts  damaged,  an  assessment  of  dam- 
ages in  g^oss  does  not  render  the  award  liable  to  an  exception  to'  the 
effect  that  the  damages  to  each  tract  ought  to  be  itemized.  lb, 

3.  Same. — Itemizing  Damages. — In  assessing  damages  to  attract  of  land 
the  appraisers  are  not  bound  to  itemize  them.  lb, 

4.  Same, — Q^alifieaiions  (^Appraisers. — Presumptions  as  to, — Failure  to  Show 
in  Award, — In  the  absence  of  a  specific  averment  to  the  contrary,  it 
will  be  presumed  that  the  appraisers  possessed  the  necessary  qualifi- 
cations. The  record  need  not  affirmatively  show  that  they  were  qnal- 
ified.  lb, 

ASSIGNMENT  FOB  BENJ^FIT  OF  CBEDITOBS. 

L  Prtferring  Creditor,  Can  Not  be  Done  in  Deed  of  Assignment. — A  debtor 
in  failing  circumstances  may  prefer  certain  of  his  creditors  to  the 
exclusion  of  his  other  creditors ;  but  such  preferences  can  not  be  made 
as  a  part  of  the  general  assignment  under  the  statute  for  the  benefit 
of  all  his  creditors.  John  ShUlito  Co,  v.  JkfcConnell,  41 

2.  Same, — Preference, — Knowledge  of  Jnsoheney. — P^ference  After  Beginning 
Preparation  for  Assignment. — A  debtor,  with  a  knowledge  of  his  insol- 
▼ency,  and  in  contemplation  of  a  general  assignment,  may  preface 
snch  an  assignment  by  executing  to  any  of  his  creditors  a  mortgage 
Dpon  his  property  to  secure  their  claim ;  but  where  he  has  entered  upon 
the  performance  of  any  formalities  necessary  to  make  an  assignment 
nnder  the  statute  for  the  benefit  of  all  his  creditors,  he  can  not  there- 
after make  any  valid  prefei^nce  if  he  perseveres  in  and  completes 
the  assignment  thus  begun.  lb, 

8.  Rights  of  Assignee  to  Possession. — Under  sections  2662  et  8eq,,'R.  S.  1881, 
the  assignee  may  recover,  as  against  the  assignor,  the  actual  posses- 
sion of  the  real  estate  embraced  in  the  deed  of  assignment,  for  the 
purpose  of  letting  the  same  to  tenants.  Taylor  v.  Bruner,  4^S 

4.  Samt. — Inchoate  Interest  of  Assignor's  Wife, — Where  the  wife  of  an  as- 
signor for  the  benefit  of  creditors  doen  not  join  in  the  deed  of  assign- 
ment, her  inchoate  interest  in  the  land  conveyed  does  not  become  per- 
fect until  a  sale  by  the  assignee,  who  is  entitled  to  actual  possession 
until  such  sale.  lb. 
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A89IOXMENT  OF  EBBOB. 

t 

See  PBAcncE,  7. 

BASTARDY. 
See  Appellate  Coubt,  1. 

BILL  OF  EXCEPTIONa 
See  Appeal,  2. 

1.  O^^ioiu  and  ExoepUoru  to  Evidence. — ^The  negatiTe  evidence  afforded 
by  one  bill  of  exceptions  that  a  given  objection  woe  not  made  and  a 
given  exception  was  not  taken  because  not  shown  by  that  bill,  is  over- 
come hj  the  affirmative  evidence  of  the  other  that  the  objection  was 
duly  made  and  excepted  to  at  the  time.  Bowlue  v.  SlaUy^Si? 

2.  Delay  of  Judge  in  Signing. — Effect. — If  time  is  ^iven  for  filing  a  bill  of 
exceptions,  and  within  that  time  a  proper  bill  is  prepared  and  pre- 
sented to  the  judge,  and  the  fact  oi  presentation  is  shown  by  the  re- 
citals of  the  bill,  delay  of  the  judge  in  signing  it  will  not  prejudice 
the  party  presenting  it;  for  it  may  be  signed  and  filed  after  tne  ex- 
piration of  the  time  allowed.  Wysnr  v.  JohnBon,  270- 

3.  Same. — Prtsentatvm  of  Part  of  Bill  Before  and  Part  After  Time  Allowed.-^ 
If  part  of  a  bill  of  exceptions  is  presented  within  the  time  allowed 
and  part  after  that  time,  no  part  of  the  bill  will  be  considered  on  ap- 
peal. 76. 

4.  'Same. — Filing  toitkin  Term  T^bne. — No  Time  Oiven. — If  a  bill  of  excep- 

tions is  signed  and  filed  during  the  term  at  which  the  ruling  it  con- 
tains was  made,  it  is  a  part  of  the  record,  although  no  time  was  given 
within  which  to  file  it.  -  lb. 

6.  Same. — Ruling  After  Time  Cfiven. — Time  given  within  which  to  file  a 
bill  of  exceptions  can  not  be  construed  as  applying  to  a  ruling  there- 
after made.  lb. 

6.  Emdenee. — The  long-hand  manuscript  of  the  evidence,  taken  by  the 
official  reporter,  does  nqt  become  part  of  the  record  on  appeal  to  the 
Supreme  Court  unless  it  is  embodied  in  a  bill  of  exceptions. 

Pennsglvania  Co.  v.  Brwh^  $47 

7.  Objection. — Motion  to  Strike  Out. — On  objection  made  in  the  brief  of 
counsel  the  Supreme  Court  will  refuse  to  consider  a  bill  of  exceptions, 
or  parts  of  a  bill,  not  properly  in  the  record,  and  a  motion  to  strike 
out  the  bill  is  unnecessary.  Seymour^  etc.^  Oo.  v.  Brodhedcer,  S89 

8.  Same. —  Written  Instruments,  How  Made  Pai-t  of. — Written  instraments 
may  be  brought  into  a  bill  of  exceptions  by  reference,  but  in  order  to 
bring  them  into  the  bill  in  that  mode  the  instruments  must  appear 
to  have  been  offered  in  evidence,  they  must.b^  clearly  identifiea  by 
the  judge,  and  the  place  for  tlieir  insertion  must  be  clearly  indicated 
by  the  words  *'  here  insert."  The  judge  can  not  delegate  to  the  clerk, 
to  the  stenographer,  or  to  any  one  else  the  authority  to  put  a  written 
instrument  into  a  bill  of  exceptions.  J6. 

9.  Same, —  Attempted  Incorporation  of  Written  Instrument  by  Reference. — 
Where  a  bill  of  exceptions,  by  the  words  "  here  insert,"  indicated  the 
place  for  the  insertion  of  an  order  of  the  board  of  equalization  in 
the  auditor's  office,  and  (he  order  wa^  copied  into  the  bill  by  the 
clerk  after  it  was  signed  by  the  judge,  such  order  did  not  become  part 
of  the  record.  lb. 

10.  Use  of  *'  Testimony  »  for  "Evidence  "-The  using  of  the  word  "  testimony" 
for  "  evidence,"  in  a  bill  of  exceptions,  where  the  meaning  is  obvious, 
will  not  defeat  the  operation  of  such  an  instrument. 

Harris  v.  TomUnson,  4^6 
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11.  Same,—  Use  of  "Offered**  far**  Introduced."— The  nse  of  the  word  "offered" 
in  place  of  "  introdaced/'  in  a  bill  of  exceptions,  with  reference  to  the 
introduction  of  evidence,  Is  sufficient  if  the  record  affirmatively  shows 
that  all  the  evidence  offered  was  introduced.  The  error  occasioned 
by  the  inadvertent  use  of  the  word  "offeied"  for  '*  introduced/*  in 
such  a  connection,  is  cured  by  the  phrase  "  this  was  all  Che  evidence 
given  in  the  cause."  Ih, 

12.  Same. — Nunc  JfVo  Tunc — Appeal — New  Trial — A  bill  of  conceptions 
may  be  amended  bv  anune  pro  tune  entry,  and  the  order  appealed 
from  without  a  motion  for  a  new  trial.  lb. 

13.  Same. —  Who  May  Apply  for  Correction. — The  part^who  has  prepared  a 
bill  of  exceptions  may  apply  to  have  it  corrected ;  but  the  evidence 
will  be  more  closely  scrutinized  than  if  Ihe  'opposite  party  made  the 
application.  lb. 

14.  Same. — Laehee.^^K.  party  who  has  been  guilty  of  laches  in  securing 
the  correction  of  a  defective  bill  of  exceptions  will  not  be  granted 
any  relief.  lb, 

15.  Bhidenee. — ^In  order  that  the  long-hand  manuscript  of  the  evidence, 
taken  by  the  official  reporter,  may  become  part  of  the  record  it  mast 
be  incorporated  in  a  bill  of  exceptions.  Stanley  v.  Hottiday^  4^4 

BONA  FIDE  PURCHASER. 
See  Chattel  Mobtgaoe,  2 ;  Shsbiff's  Salb,  4. 

BOUNDARIES. 

1.  Fteadingto  EUablM, — A  complaint  to  establish  a  bonndary  is  bad  if  it 
does  not  contain  an  allegation  of  a  previous  request  to  establish  such 
line.  Morgan  v.  Lake  Shores  etc.,  B,  W.  Cb.,  101 

2.  Settlement  of  by  AyreementAfter  Survey  Made. — Evidence  of  on  Appeal  — If 
the  parties  affected,  after  a  survey  is  made,  and  during  the  time  they 
have  the  right  to  appeal  therefrom,  mutually  agree  on  a  line  between 
their  properties,  and  yield  possession  of  land  to  which  they  claim 
title  to  each  other,  and  set  posts  and  mo^e  their  fence  to  the  agreed 
line,  they  thereafter  are  estopped  to  deny  that  the  agreed  line  was 
the  boundary  line;  and  on  appeal  from  such  survey  such  agreement 
may  be  given  in  evidence  as  a  complete  defence.   Horton  v.  Brownf  IIS 

3.  Variance  Between  Plat  and  Fidd-Nofes. —  Which  Controls. — ^If  there  is  any 
difference  between  the  plat  and  field-notes  of  the  original  government 
survey,  the  former  must  control,  for  it  represents  the  lines  and  comers 
as  fixed  by  the  surveyor  general,  and  by  which  the  land  was  sold. 

Beaty  v.  Boberteon^  689 

BURGLARY. 
See  Cbim INAL  Law,  20  to  23. 

CANCELLATION  OP  POLICY. 
See  Insuramcb,  5. 

.     CASES  CRITICISED  AND  DISTINGUISHED. 

Law  V.  Smith,  4  Ind.  56 ;  Bangh  v.  Boles,  35  Ind.  524,  criticised. 

McConnell  v.  dtixent?  State  Bank^  etc,  1167 

^ood  V.  Board,  etc.,  125  Ind.  270;  Board,  etc.,  v,  Barnes,  123  Ind.  403; 
Wright  V,  Board,  etc.,  98  Ind.  88,  distinguished. 

Board,  etc,  v.  Weeh,  162 

CHANGE  OF  VENUE. 

1.  Number  </  C^umgec — A  party  is  entitled  to  only  one  change  of  Tenne 
from  the  county.  Miehiigan,  ete.,  his,  Oc  r.  NaugU,  79 
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2.  Sufne, — Failure  to  Pay  Costs, — Payment  by  Opposite  I^irty, — If  the  partj 
asking  the  change  of  venue  fails  to  paiy  the  costs,  the  opposite  party 
maj  do  so  and  cause  the  change  to  be  perfected,  unless  the  conduct 
of  the  party  asking  it  shows  that  he  had  waived  the  change;  but  a 
mere  failure  to  perfect  it  does  not  show  such  a  waiver.  lb. 

8.  Same. — A  partj  can  not  prevent  the  court's  sending  a  cause  to  a  partic- 
ular county  by  showing  in  his  affidavit  for  a  change  that  the  same 
causes  are  operating  against  him  in  such  county  as  exist  in  the  county 
where  the  suit  was  brought;  such  a  statement  is  for  the  information 
of  the  court,  serving  to  aid  it  in  the  exercise  of  its  discretion.        lb. 

4.  More  than  One  Change  to  (he  Stde,~^lt  a  change  of  venue  from  the  judge 
is  grantecL  upon  the  application  of  one  of  the  defendants,  another 
change  can  not  be  granted  on  the  application  of  another  defendant. 

WiUard  v.  Ames,  S61 

5.  Discretion  of  Cwwt. — Abuse. — On  a  charge  of  a  conspiracy  to  commit  a 
burglary,  the  ruling  of  the  court  upon  the  motion  for  a  change  of 
venue  from  the  county  is  a  matter  very  much  within  the  discretion  of 
the  court,  and  its  refusal  to  grant  the  change  is  not  reversible  error» 
unless  it  is  shown  that  there  was  an  abuse  of  discretion. 

Beinhdd  v.  Stale,  4^ 
CHATTEL  MORTGAGE. 

1.  Poainership  Property. — Execution  of  by  One  Partner. — One  partner  may 
execute  a  valid  chattel  mortgage  of  partnership  eoods,  to  secure  a 
partnership  debt,  by  signing  the  firm  name.       MeQirthy  v.  Seisler,  SS 

2.  Same. — Pareha;se  Without  Notice  Wi£hin  Ten  Days  After  Execution  and  Be- 
fore Beeordinq. — A  chattel  mortgage  recorded  in  the  proper  county 
within  ten  days  after  its  execution  is  a  valid  lien  on  the  property 
mortgaged  as  against  a  person  who  purchased  it  before  such  mort- 
gage is  recorded  and  without  notice  tnereof.  /6. 

CIBCUIT  COURT. 
See  Ii^SANiTY,  1.  , 

CITIES  AND  TOWiya 
See  Municipal  Cobporatiozi. 

COLLATERAL  ATTACK. 

SeeCoBPOBATioH;  County  Pommisbioners,  7;  Drainage,  1;  Highway,  4, 
7, 20 ;  Jurisdiction,  5 ;  Justice  of  the  Peace  ;  Sheriff's  Saxe,  6, 10. 

COLLUSION. 
See  Divorce. 

COMPROMISE. 
See  Life  Insurance,  3. 

CONSENT. 
See  Jurisdiction,  6. 

CONSIDERATION. 
See  Deed,  1 ;  Sheriff's  SAiiE,  12, 13. 

CONSPIRACY. 
See  Criminal  Law,  5,  20,  21,  25. 

CONSTITUTIONAL  LAW. 

1.  Municipal  Board  of  Police,  Appointment — Act  q/"  1S91. — The  Legislature 
has  the  power  to  provide  tor  the  appointment  of  a  municipal  board 
of  police,  and  the  act  of  1891  (Acts  1891,  p.  90}  is  constitutional. 

State,  ex  reL,  y.  Kolsem,  4S4 
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.  2.  Same, — Loml  S^-Qovemment — QmstabtLUay. — In  providing  for  the  ap- 
p<Hntinent  of  officers  coDoected  with  the  constabularj  of  the  State, 
there  ia  no  invasion  of  the  right  of  local  self-goTernment,  but  simply 
the  exercise  of  the  power  ta  provide  for  the  selection  of  peace  of* 
ficers  of  the  State.  lb, 

« 

8.  Same. — Motive  of  Legislatm'B, — In  passing  upon  the  constitutionality  of 
a  law  the  courts  can  nut  inquire  into  the  motive  of  the  legislators,   lb. 

4,  Same. — Special  Laws. — Where  special  laws  are  not  forbidden  by  the 
Constitution  they  may  be  enacted.  lb. 

6.  Same. — Special  Latcs. —  When  May  be  Enacted. — ^The  C!onstitution  does 
not  prohibit  the  enactment  of  special  where  general  laws  can  not  be 
made  applicable.  lb, 

6.  Same.— Legislature  Exehuive  Jttdge  of  Neeesnlyfor  Special  Law. — ^Whether 
a  general  law  on  any  subject  not  embraced  within  the  enumeration  of 
Bubjeots  in  section  22,  article  4,  of  the  Constitution,  can  be  made  ap- 
plicable is  exclusively  a  legislative  question,  and  the  legislative 
judgment  will  not  be  reviewed   by  the  courts.  lb, 

7.  Same. — Cfasgification  tf  Laws. — Whether  a  system  of  classification 
adopted  by  the  Legislature,  in  enacting  laws,  is  a  good  or  vicious  one 
is  a  question  with  which  the  ooarts  have  nothing  to  do.  lb. 

8.  Same.— Necessary  Means. — Legislaiure  Judge  q^.— ^Where  the  Legislatare 
has  power  over  a  subject,  it  is  the  sole  judge  of  the  means  that  are 
necessary  and  proper  to  accomplish  the  object  it  seeks  to  attain.    lb, 

9.  Same. — Estoppel.— Bepeal  cf  Laws. — The  Legislainre  can  not  be  es- 
topped, nor  can  it  pass  an  irrepealable  law.  /&• 

10.  Same. — Title  of  Act. — Details. — If  the  title  of  an  act  covers  a  general 
subject  the  act  is  valid,  no  matter  how  minutely  it  may  go  into 
details  germane  to  such  general  subject.  IK 

CONTEST  OF  WILL. 
See  Appxai*,  1. 

CONTRACT. 
See  CouvTT  Commibsionbbs,  2. 

CONTRACTORS'  BOND. 
See  County  Commibsionsbb,  6. 

CONTRIBUTORY  NEGLIGENCE.. 
See  Neglioencb. 

CONVEYANCE. 
See  Mabbied  Woman,  1. 

CORPORATION. 

Ultra  Vvres,^OoUaiertU  Attaek.---lt  there  is  an  assnmption  of  corporate 
rights  and  functions,  and  an  exercise  of  such  claims  and  functions 
nnder  claim  and  color  of  law,  only  the  State  can  question  the  validity 
of  the  assumption  and  exercise  of  such  functions  and  rights;  and  an 
individual  cannot  successfully  assail  them  in  a  collateral  proceeding. 

WiUiams  v.  Cttwcfw'  B.  W.  Co.,  71 

COSTS. 
See  Change  of  Venite,  2. 
1.  Appeal  from  Assessment  of  Damages. — CoBU.—On  an  appeal  from  a  street 
assessment  allowing  damages,  but  assessing  an  equal  amount  of  ben- 
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efits,  a  land-owner  appealed  to  the  circa  it  court,  and  on  trial  the 
damages  and  benefits  were  botli  increased  in  an  equal  amount. 
HtJUi^  that  the  appellant  was  not  entitled  lo  his  costs  in  the  circuit  court. 

Lakt  Erie,  9tc,j  R,  IL  Co,  v.  Oity  of  Ktkomo,  £24 

2.  Quieting  TKUe^'-^DiBelaimer, — In  order  to  recover  his  costs,  a  defend- 
ant in  a  suit  to  quiet  title  most  file  his  disclaimer  when  he  first 
appears;  and  if  he  does  not  then  but  afterwards  file  his  disclaimer, 
the  plaintiff  will  be  entitled  to  a  judgment  for  all  costs  accrued  up 
to  the  date  of  its  filing.  KiUs  y.  WilaoTi,  4^^ 

CX)UNSEL. 

See  Poor  Pebsok. 

COUNTY. 

Heaim^JatL — Wagn  of  Engineer, — Lialnlity  to  Sheriff  Tkerejor. — Where  a 
skilled  engineer  is  required  to  manage  the  steam-heating  apparatus 
placed  in  a  jail  by  the  board  of  county  commissioners,  the  county 
IS  liable  for  the  wages  of  such  engineer  employed  by  the  sheriff. 

Board,  etc.,  y.  Weeks,  16$ 

COUNTY  COMMISSIONERS. 

See  Gravel  Boads,  I  to  4 ;  Highway,  7, 17. 

1.  Power  to  Employ  Superintendent  of  County  Aaytum. — A  contract  by  a  board 
of  county  commissioners  employing  a  person  as  superintendent  of  a 
county  asylum  for  a  period  of  five  years  is  valid  and  not  contrary  to 
public  policy ;  but  such  a  contract  does  not  prohibit  the  board  discon- 
tinuing the  asylum.  Board,  etc.,  v.  Shidds,  6 

%  Same. — ha  Cmtinuoue  Corporaiion. — Con/raete. — The  board  of  commis- 
sioners of  a  county  is  a  corporation,  a  continuous  body ;  and  while 
the  personnel  of  its  membership  changes,  the  corporation  continues  un- 
changed. Its  contracts  are  the  contracts  of  the  board,  and  not  of  its 
members.  /6. 

8.  Same. — B/epwts  oj  Saperiniende^  of  County  Asylum,  Wavoerof — The  board 
of  county  commissioners  have  power  to  waive  their  right  to  demand 
of  the  superintendent  of  the  county  asylum  the  report  required  by 
statute;  and  when  they  have  waived  the  right  to  demand  such  a  re- 
port they  can  not  insist,  in  an  action  on  his  contract  of  employment 
with  them,  brought  by  him,  that  he  in  that  respect  has  not  fulfilled 
his  contract.  lb. 

4.  Svme. — Superintendent  of  County  Asylum  Engaging  in  other  Busifiess, — If 
the  superintendent  of  a  county  asylum  engages  temporarily  in  other 
business,  with  the  consent  of  the  board  of  county  commissioners,  but 
supervises  and  controls  the  management  of  the  asylum  under  the  di- 
rection of  the  board,  and  causes  the  work  to  be  done  at  his  oviTn  ex- 
pense, and  no  one  is  damaged  thereby,  such  loss  of  time  on  his  part 
is  not  such  a  breach  of  his  contract  as  justifies  the  board  in  rescind- 
ing the  contract  and  discharging  him  from  their  employment.       J6. 

5.  Premmption  as  to  Jurisdietion.^The  presumption  is  in  favor  of  the  ja- 
risdiction  of  the  commissioners'  court,  and  the  regularity  of  their 
proceedings,  where  a  collateral  attack  is  made  tipon  the  same. 

Ryder  v.  Horsting,  104 

6.  Omatrvjction  of  Free  Gravel  Road. — Action  on  Contraetort^  Bond. —  Settle 
ment  with  Board. — Effect. —  Where  a  board  of  commissioneis  lets  a  con- 
tract for  the  construction  of  a  free  gravel  road,  selects  a  competent 
engineer  to  see  that  the  work  is  performed  according  to  such  con- 
truct,  and,  after  determining  that  the  work  is  completed  according 
to  the  contract,  accepts  the  same,  and  settles  with  the  contractors,  the 
settlement  is  conclusive,  and  no  action  can  be  maintained  upon  the 
contractors'  bond  for  an  alleged  breach  thereof  so  long  as  the  settle- 
ment with  the  contractors  remains  in  force  and  unimpeached. 

Linmlie  v.  State,  tx  reL,  910 
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7.  IVesumption  as  to  Begularxty  of  Judgment — Oollaieral  AUaek. — CourU  of 
Limited  Jurisdiction. — A  board  of  countj  commissioners  is  a  court  o( 
limited  jurisdietioD,  and  the  same  presumption  of  regularity  does  not 
attach  to  it  as  does  to  courts  of  general  jurisdiction ;  but  when  it  af- 
firmatively appears  that  it  has  acquired  jurisdiction  both  of  the  sub- 
ject-matter and  of  the  parties,  and  the  judgment  is  such  as  it  might 
rightfully  render  in  such  a  case,  the  same  presumption  of  regularity 
attaches  to^its  proceedings  as  to  the  proceedings  of  a  court  of  general 
jurisdiction,  and  its  judgments  are  alike  unass»ilable  by  collateral 
attack.  Bossier  y.  Qrimmer^  £19 

CX)UBTa 

Inkermi  Power  to  Grant  Belief. — A  court  of  general  jurisdiction  has  inherent 
power  to  grant  equitable  relief  without  the  aid  of  a  statute  empowerw 
ing  it  to  act.  Bail^  y.  Slretekf  £89 

CRIMINAL  LAW. 

SeePEBJUBY. 

L  hufuffidency  pf  Undenee, — Case  in  Point — Insufficiency  of  evidence' to 
sustain  a  conviction  of  manslaughter  considered.     Coryell  y.  State,  61 

2.  Failure  of  Proof. —  Unneeessary  Averment. — A  mere  failure  to  prove,  with 
technical  exactness,  an  Mverment  which  was  not  necessary,  nor  of  the 
essence  of  the  offence  charged,  will  not  be  sufficient  to  authorize  a 
reversal  of  the  case  on  appeal.  Tuylor  ▼.  iStute,  66 

3.  Dismissal. —  WKen  May  be  Made. — Before  ^pardy  attaches  a  prosecu- 
tion may  be  dismissed,  although  Si4  indictment  has  been  prererred. 

Dye  V.  StaUy  87 

4.  Saeave. — Informaiion. —  Whtn^  JPIri^ectUion  May  be  by. — After  a  nolle  prosfqui 
is  enterea  and  a  prosecution  fnded,  the  accused  mny  be  prosecuted 
by  information  if  the  grand  jury  has  been  discharged  and  the  court 
is  in  session.  Jb, 

6.  Same. — Conspiracy. — Proof  of . —  (Jb-Ooiupiratork — A  conspiracy  can  not 
be  proved  by  the  declarations  of  the  alleged  conspirator  as  against  his 
co-conspirator.  16. 

^  SamA. — Declarations  of  Receiver  as  Ayainst  Thief. — The  declarations  of  a 
receiver  of  stolen  goods  are  not  admissible  against  the  thief,  unless 
it  is  first  shown  that  a  conspiracy  existed  belween  the  former  and  the 
latter.  lb, 

7.  Same. — Admissions  cf  JZeeetW. — If  there  be  evidence  showing  a  conspi- 
racy, the  admissions  of  the  receiver  made  before  the  crime  is  com- 
mitted are  competent  as  against  the  thief;  otherwise  they  are  not.  i6. 

8.  Information,  Quashing  of. — The  fact  that  an  informntion  does  not  allege 
that  the  court  was  in  session  when  it  was  filed,  and  does  not  refer  to 
the  affidavit  filed  as  the  source  of  the  prosecutor's  information,  is  no 
ground  for  quashing  the  information  under  section  1759,  R.  S.  18S1. 

Blaker  v.  State,  SOS 

9.  Same. — Bight  of  Jury  to  Determine  the  TjOw. — Insti'uctum. — In  a  prosecu- 
tion for  larceny  of  ahorse,  an  instruction  that  **You  •  ♦  ♦  are 
the  judges  of  the  law  as  well  as  of  the  fiicts.  You  can  take  the  law  as 
given  and  explained  to  you  by  the  court,  but,  if  you  see  fit,  you  have 
the  legal  and  conittitutional  right  to  reject  the  same,  and  construe  it 
for  yourselves.  Notwithstanding  you  have  the  legal  right  to  disagree 
with  the  court  as  to  what  the  law  is,  still  you  should  weigh  the  in- 
structions given  you  in  the  CHse  as  you  weigh  the  evidence,  and  dis- 
regard neither  without  proper  reason,"— is  a  correct  statement  of  the 
law. 

Vol.  130.— 39 
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10.  Same. — Poueaaum  of  Stolen  Horse. — Instruelions.—In  such  prosecution  it 
is  error  to  instruct  that  if  defendant  at  one  time  had  the  horse  in  his 
possession,  and  afterward  abandoned  or  left  it,  and  does  not  account 
lor  or  explain  how  he  honestly  came  into  possession  of  it,  such  facts, 
if  proven  beyond  a  reasonable  doubt,  raise  the  presumption  that  the 
defendant  stole  the  horse;  and  that,  in  such  case  if  defendant  do^ 
not  in  some  reasoViable  way  explain  his  possession  tg  the  satisfaction 
of  the  jury,  the  presumption  of  guilt  becomes  conclusive.  lb. 

11.  Asuaultand  Battery  with  IrUenl  to  Kill. — Plea  of  iSelf- Defence. — Peaceable 
Outraetfr  of  Prosecuting  Witness, — StaJx  may  Shcio  in  RebatiaL — On  a  trial 
for  assault  and  battery  with  intent  to  kill,  where  the  defendant  pleaded 
self-defence,  and  testified  to  facts  of  which  he  claimed  to  have  personal 
knowledge  tending  to  show  that  the  prosecuting  witness  was  quarrel- 
some and  vicious,  it  was  not  error  to  permit  the  State  to  introduce  in 
rebuttal  evidence  of  the  general  charactex  of  the  prosecuting  witnesa 
for  peaceableness.  Bowlus  v.  State,  £B7 

12.  Subsequent  Admissions  of  Accomplice. — Declarations  and  ^admissions 
made  by  an  accomplice,  in  the  absence  of  the  person  on  trial,  long 
after  the  time  when  it  is  claimed  that  the  crime  for  which  such  person 
is  being  tried  was  committed,  are  inadmissible.        Dean  v.  i^atCy  tS7 

13.  8am4. — {Pwo  Counts. — One  for  Larceny  and  One  for  Receiving  Stolen  Ooods^ 
— DeeUvraiians  Improperly  Received. — Error  Cured  ^  Verdict — But  in  such 
an  instance,  where  the  declarations  relate  to  the  receipt  of  the  stolen 
goods,  a  verdict  returned  only  on  the  count  for  larceny  renders  tb& 
error  immaterial.  /6. 

14.  Same  — EkroneouB  butlneonsequenti-al  Emdenoe, — Erroneous  but  vague  and 
inconsequential  evidence,  that  does  not  probably  injure  a  defendant^ 
will  not  work  a  reversal  of  a  case.  J6. 

15.  Same. — Instructions  Depriving  Jury  of  Right  to  I^ies  on  CredibUiiy  of  JfVosfr- 
euting  Witnets. — An  instruction  thatdeprives  a  defendant  of  the  right 
of  the  lury  to  consider,  for  what  it  is  worth,  evidence  affecting  the 
credibility  of  the  prosecuting  witness  is  erroneous.  Rk, 

16.  Same. — Felonious  TaJdng. — Instruction  Failing  to  State  that  in  Larceny  tkt 
Taking  Must  be  so. — Failure  to  Distinguish  Betrjoeen  Presumptions  qf  Law 
and  Fact. — An  instruction  reciting  what  is  sufficient  to  constitute  a 
larceny,  but  omitting  to  inform  the  jury  that  the  taking  must  have  been 
felonious  in  order  to  constitute  the  transaction  a  larceny,  and  also 
jfailing  to  distinguish  between  presumption  of  fact  and  law,  is  errone- 
ous, lb, 

17.  Same, — Defendant's  Knowledge  of  Contents  of  Bundle  Containing  Money  or 
of  Felonious  Taking. — An  instruction  that  if  the  defendant's  wife  took 
a  bundle,  containing  money,  alleged  to  have  been  stolen  from  a  trunk 
in  a  room,  and  handed  it  out  through  a  window  to  him  and  he  took 
it,  he  would  be  guilty  of  larceny  is  erroneous,  for  not  also  contain- 
ing a  statement  that  he  must  have  known,  in  order  to  convict  him^ 
of  the  contents  of  the  bundle,  or  that  the  money  was  taken  with  a 
felonious  intent.  /6» 

18.  Instructions^ — Direeting  BaUiffto  Ointe. — It  is  error  for  the  trial  court,  in 
a  criminal  prosecution,  to  direct  the  bailiff  to  go  into  the  jury  room 
and  give  the  jury  instructions  as  to  the  retam  of  their  verdict. 

Quinn  v.  StaU,  S40 
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19.  Same. — BeeepUon  of  Verdict  by  AUomey, — It  is  error  to  direct  that  the 
verdict  should  be  received  by  an  attorney,  unless  he  is  appointed  a 
special  judge.  lb. 

20.  Indietment. — Gorupiracy. —  Value  of  Qoods, — An  indictment  for  a  con- 
spiracy to  commit  a  burglary  is  not  defective  for  failing  to  state  the 
kind  or  value  of  goods  intended  to  be  stolen.       JUinhM  ▼.  State,  4^7 

21.  Same, — (hnapiracy. — Acquaintanceship  of  Conspirators, — On  a  charge  of 
conspiring  to  commit  a  burglary  or  other  crime  the  acquaintance 
of  the  conspirators  with  each  other  may  be  shown.  Ib^ 

22.  Same.—'Dt/endanCs  KnowUdye  of  Property  in  House  to  be  Burglariged. — 
On  such  a  charge  it  may  be  shown  that  valuable  property  was  kept 
in  the  house  or  place  to  be  burglarized  without  first  showing  that  the 
accused  knew  of  it.  lb, 

23.  Same — Evidence  Showing  Endeavor  oj  Accused  to  Meet  Fellovf  Conspirators'^ 
— Evidence  tending  to  show,  in  connection  with  other  evidence  al- 
ready given,  that  the  accused  was  endeavoring  to  meet  his  fellow-con- 
spirators is  admissible.  lb, 

24.  Same. — Answer  Not  in  Record. — An  erroneous  question  to  which  no 
answer  appears  in  the  record  is  not  such  an  error  as  will  reverse  the 
case.  *  lb. 

25.  Same. — Contpiracy,  Remark  of  Judge  that  it  Had  Been  Shown. — Curing 
Error. — A  remark  of  the  judge,  on  the  trial  of  a  conspiracy  to  com- 
mit a  crime,  that  in  his  opinion  sufiBcient  evidence  had  been  intro- 
duced to  show  the  conspiracy  charged,  and,  upon  the  theory  that  a  third 
person  was  one  of  the  conspirators,  his  declarations  in  furtherance  of 
the  conspiracy  and  carrying  out  the  unlawful  design  are  admissible, 
is  erroneous ;  but  the  court  may  cure  the  error  in  its  eeneral  charge 
to  the  jury  by  stating  to  them  to  disregard  the  opinion  of  the  court.  lb. 

26.  Same, — Casual  Remark  of  Court, —  Withdrawing. — A  casual  remark  made 
by  the  court  in  the  presence  of  the  jury  may  be  withdrawn  just  as  an 
erroneous  instruction,  and  the  error,  if  any,  will  be  cured.  1&. 

DAMAGES. 

See  Highway,  10, 13, 15 ;  Ikjumction,  1 ;  Pbactioe,  12, 18. 

Pleading  3fusl  Show. — In  a  complaint  to  recover  damages  to  land,  the  valoe 
of  the  land  before  and  after  the  injury,  or  the  amount  of  the  dam- 
ages, must  be  stated.  Morgan  v.  Lake  Shore,  etc.,  R.  W.  Co,,  101 

DEBTOR  AND  CREDITOR. 
flee  AssiamcENT  fob  Benefit  of  G&bditobs  ;  Fbaudulbnt  CbKVKYAliGB. 

DECLARATIONS  AND  ADMISSIONa 
See  Criminal  Law,  6,  7, 12, 13. 

DECREE. 
See  Pabtition,  2,  3. 

DEDICATION. 
See  HiOHWAT,  1  to  3w 

DEED. 
See  MoBTOAGB,  3 ;  Tbitbt. 

1.  Omxideraiian, — ReeiUU  in  as  Evidence  of.— A  recital  in  a  deed  of  the 
amount  of  the  consideration  is  prima  facie  evidence  of  the  payment 
of  such  consideration.  McConneli  v.  Oitixent?  Stale  Bank,  etc.,  1£7 
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2.  Chndnielion, — Bulein  Shelley's  Case, — A  deed  which  '^oonvevs  and  war- 
rants" certain  real  estate  to  ihe  grantee,  "and  to  the  heirs  of  her 
body/'  falls  within  the  rule  in  Shellej^B  Chse,  and  vests  in  such 
grantee  an  absolute  fee.  ,  Lane  ▼.  Uu,  tSS 

D£MUBB£R. 

t^pecial. — Special  demurrers  are  not  allowed  by  the  civil  code,  and  can 
not  be  resorted  to.  JohnMon  v.  Brown,  5S4 

DESCENTS. 

1.  Widow  Inheriting  Land  from  Her  Htatbcmd. — Marryina  Second  Husband. 
— Divorce  Frocured  by  GoUusion, — Land  Conveyed  to  Inird  Person, — Loan 
JFVocured  on  to  Pay  Second  Hudtand's  Dd)ts, — Reconveyance."  Validity  of 
Mortgage. — A  widow,  by  virtue  of  her  marital  riglits,  received  a  cer- 
tain tract  of  land  from  her  husband,  and  married.  In  order  to 
procure  money  to  pay  off  her  second  husband's  debts,  she  enter^. 
into  an  agreement  with  him  and  his  brother  to  the  effect  that  she 
would  obtain  a  divorce  from  her  husband,  then  convey  her  land  to 
his  brother,  the  latter  to  procure  a  loan  and  mortgage  the  land  to 
secure  ittt  payment,  turn  tne  money  over  to  her  husband,  who  was  to 

'  assume  the  debt,  he  and  she  remarry,  and  the  brother  then  reconvey 
the  land  to  her.  All  this  was  done.  Then  she  borrowed  money  of 
the  appellee,  who  knew  of  the  transactions  narrated,  and,  with  her 
husband,  gaye  to  the  appellee  the  morteage  in  controversy. 
HMf  that  she  took  the  land  by  purchase  when  it  was  Teconveyed  to  her, 
and  that  the  mortgage  was  valid. 

Cook/v.  Qaybaugh,  155  ;  Cook  v.  Armstrong^  697  ;  Cotik  y.  Hendervm,  699 

2.  Second  and  Childless  WiJe.—PtiHiiifm,  Effect  on  Widoufs  Tide.— Burden  to 
Show  Widow  Had  QreaUr  Interest  than  Fee  for  Her  Life. — After  her  hus- 
band's death,  in  a  partition  proceeding  between  hissecond  and  child- 
less wife  and  his  children  by  his  firs'  wife,  there  was  a  finding  that 
husband  and  father  died  seized  in  fee  of  certain  real  estate,  leaving 
surviving  him  the  widow  and  children,  reciting  that  the  widow  was 
*' entitled  to  an  undivided  on^-third  part  of  said  real  estate  in  fee 
simple  as  such  widow,''  the  children  entitled  to  the  remaining  two- 
thiras,  followed  bv  the  appointment  of  commissioners  in  partition, 
and  a  direction  that  they  *'  assign  and  set  apart  to  "  the  widow  "  a 
one  third  part,  in  value,  of  said  real  estate,  to  have  and  to  hold  to 
her  and  her  heirs  forever."  On  the  death  of  the  widow,  in  a  suit  to 
quiet  title,  her  heirs  claimed  an  interest  in  fee  simple  to  the  land 
awarded  her  by  the  commissioners,  by  force  of  the  terms  of  the  de- 
cree. Only  the  decree  of  partition  was  introduced  in  evidence,  the 
papers  having  been  lost,  and  no  parol  proof  made  of  their  contents. 

Held,  that  the  decree  in  partition  gave  the  widow  an  interest  only  for 
her  life,  and  that  her  neirs  had  no  interest  in  the  land. 

Heldf  also,  that  the  burden  was  on  her  heirs,  the  defendants,  to  show  that 
she  had  a  greater  interest  in  the  land  than  an  interest  for  her  life  as 
against  the  heirs  of  her  husband.  Beagan  v.  Sheets,  186 

S.  Widow  During  Second  Marriane  Conveying  to  Her  Child  with  Assent  of  Her 
Bemaining  Children. — A  widow  who  marries  a  second  time  may,  during 
such  marriage,  convey  real  estate,  which  she  holds  by  virtue  of  her 
former  marriage,  to  one  of  her  children  bv  her  first  marriage,  if  her 
other  children  by  such  marriage  join  in  the  deed  of  conveyance. 

Fugate  y.  Payne,  SSI 
DESCBIPTION  OF  LAND. 

See  D&AiNAOB,  3. 

DILIGENCE. 
See  Nsw  Tbiai^  2. 
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DISCLAIMER. 

See  Costs,  2. 

DISCRETION. 

See  Cbano?  of  Yxkite,  6. 

DIVORCE. 

Agr^etnmiioIVoeure, —  Validity  <^  Divorce  ao  Procured, — A  divorce  procured 
hj  agreement  between  the  parties  is  prima  facie  valid. 

Cwk  V.  Qaybaugh^  ISS;  Cook  v.  Amutrong,  597  ;  Cook  ▼.  Hendenon,  699 

DRAINAGE. 

1.  Ditck  AnetmMmi. — CoUaJUral  Attack, — Infancy  of  Land-Otimers, — An  as- 
sessment on  land  owned  by  minors  in  aid  of  the  construction  of  a 
public  ditch  is  not  void  because  Ho  guardian  cui/i/em  was  appointed  to 
answer  for  such  minors  in  the  proceedings  for  the  construction  of  the 
•  ditch,  but  is  merely  erroneous,  and  can  not  be  collaterally  attacked. 

McBride  v.  StaiCy  etc.,  5g5 

2*  8ame.-^Time  of  Referring  Petition  to  Drainage  Committgioner. — The  fact 
that  ten  days  did  not  intervene  between  the  time  the  proceedings 
were  docketed  and  the  time  at  which  the  court  referred  the  petition 
to  the  drainage  commissioner,  did  not  render  the  assessment  void.  lb, 

8.  Deeeription  ef  Land. — yotice, — Legidaiure  May  Determine. — It  is  compe- 
tent for  the  Legislature  to  provide  how  lands  mny  be  described  in 
a  petition  for  a  drain,  and  what  notice  must  be  given. 

KiUian  v.  Andrevm,  579 

4.  Sdme. — Pereonal  Liability  </  Land-Owner. — The  owner  of  land  which  is 
asetMed  with  bene6ts  in  the  construction  of  a  ditch  is  not  personally 
liable  for  such  assessment.  lb. 

5.  Same. —  Prior  Mortgage  Lien. — The  lien  of  a  drainage  assessment  is 
subordinate  to  the  lien  of  a  pre-existing  mortgage.  lb, 

6.  Same.— Estoppel. — The  holder  of  a  mortgage,  which  is  a  prior  lien  to 
the  drainage  assessment,  by  silently  standing  by  and  permitting  the 
drain  to  be  constructed, is  not  estopped  to  assert  that  his  lien  is  prior 
to  the  lien  of  the  assessment.  lb. 

7.  Hemonstixme: — Signed  by  T\tK>- Thirds  of  Land-Ownen. —  Who  May  be 
Counted. — Certain  persons  petitioned  the  board  of  county  commis- 
sioners for  the  establishment  of  a  ditch,  describing  the  lands  and 
giving  the  names  of  the  owners  thereof  that  would  be  affected  th-reby. 
After  proper  notice  the  petition  was  referred  to  three  commissioners, 
who  included  in  their  report  descriptions  of  lands  and  the  names* of 
the  owners  thereof  not  described  and  named  in  the  petition.  Certain 
of  the  land-owners,  two-thirds  in  number  of  the  entire  number  re- 
ported by  the  commissioners  that  would  be  affected  by  the  proposed 
ditch,  filed  a  remonstrance  against  its  establishment,  and  the  proceed- 
ingB  were  dismissed. 

Heldj  that  the  land-owners  whose  lands  and  names  were  described  and 
inserted  in  the  petition  as  lands  and  persons  who  would  be  benefited 
or  damaged  by  said  proposed  ditch,  could  not  be  counted  in  ascer- 
taininf^:  whether  two-thirds  of  the  persons  so  benefited  or  damaged 
had  signed  said  remonstrance.     Elliott's  Supp,  section  1186. 

Yaneey  v.  Thompwn,  585 

EASEMENT. 

See  Railboad,  10. 

EJECTMENT. 
See  Railboad,  3. 
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ELECTION.  ' 

See  Mabshallino  Assets. 

ELECTIONa 

1.  Hdd  ai  Time  not  AtUhorieed  by  Law. — The  election  of  an  officer  at  a  time 
net  authorized  by  law  (as  a  township  trustee  at  the  regular  Novem- 
ber election)  is  void.  Kimberlin  v.  iilaJU^  ex  rel.^  IBO 

2.  Cofrisii-uciion  of  Law  by  Ekeiion  Officen. — A  construction  of  the  election 
law  accepted  and  acted  upon  dv  the  officers  of  election,  whose  duty 
it  is  to  administer  the  law,  should  not  be  ignored  bj  the  courts,  un- 
less it  is  palpably  wrong.  Pai^n  v.  Wiinbergf  561 

3.  Same. — Power  of  Legialaiure  Over. — It  is  within  the  power  of  the  L^- 
islature  to  prescribe  the  manner  of  holding  elections  and  the  mode  in 
whch  electors  shall  express  their  choice.  Jb. 

4.  Same. — Elector  Must  Vote  in  the  Manner  Prescribed  by  Law. — If  an  elector 
does  not  choose  to  indicate  his  choice  in  the  manner  prescribed  by 
law,  he  can  npc  complain  if  his  ballot  is  not  counted.  lb, 

5.  Same. — Australian  System. — Stamping  Ballot. — An  elector  can  not  indi- 
cate his  choice  in  any  other  manner  than  by  stamping  one  of  the 
squares  of  his  ballot  with  the  stamp;  and  he  can  not  stamp  his 
ballot  elsewhere,  and  leave  the  election  board  to  guess  at  his  inten- 
tion, lb, 

6.  Same, — Irregularities. — Directory  Provision  of  Law  VtolaUd. — Mere  ir- 
regularities on  the  part  of  the  election  officers,  or  their  omission  to 
observe  some  merely  directory  provision  of  the  law,  will  not  viiiate  an 
ejection.  •  lb. 

7.  Same. — Directory  and  Mandaiory  Proviinons. —  What  are, — If  a  statute  ei-« 
pressly  declares  any  particular  act  to  be  essential  to  the  validity  of 
an  election,  or  that  its  omission  shall  render  the  election  void,  the 
courts  must  so  hold  whether  the  particular  act  in  question  goes  tp 
the  merits  or  affects  the  result  of  the  election  or  not,  for  such  a 
statute  is  mandatory,  and  the  courts  can  not  enter  into  the  question 
of  its  policy.  lb. 

8.  Same. — Mandatary  wJien  Merits  of  Election  are  AffecUd4 — Directory  when 
Merits  not  Affected. — If  a  statute  simply  provides  that  certain  things 
shall  be  done  within  a  particular  time,  or  in  a  particular  manner, 
and  does  not  declare  that  their  performance  shall  be  essential  to  the 
validity  of  an  election,  they  will  be  regarded  as  mandatory  if  they 
affect  the  merits  of  the  election,  and  as  directory  only  if  they  do  not 
affects  its  merits.        .  lb. 

9.  Same. — Departure  from  Mode  of  Holding  Ekeiion^  When  Does  not  In- 
validate.— A  departure  from  the  mode  of  holding. an  election  as  pre- 
scribed by  statute,  which  does  not  deprive  legal  voters  of  their  right 
to  vote,  or  permit  illegal  voters  to  participate  in  the  election,  or  cast 
uncertainty  on  the  result,  does  not  affect  the  validity  of  the  election. 

lb. 

10.  Same. — Clerf^s  Initials  Indorsed  on  Wrong  Comer  of  Ballot. — The  statute 
requiring  election  clerks  to  indorse  their  initials  on  the  ballot  is 
mandatory;  but  the  requirement  that  they  indorse  their  initials  in 
a  particular  place  is  directory  only;  and  a  ballot  indorsed  at  an  im- 
proper place  can  not  for  that  reason  be  rejected.  lb. 

11.  Same. — Ballot  Placed  in  Wrong  Ballot-Box. — The  fact  that  the  election 
officers  place  a  ballot  in  the  wrong  ballot-box  by  mistake  will  not 
vitiate  the  ballot  and  authorize  its  rejection  in  making  the  count.  lb. 
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ELECTRICITY. 
See  Judicial  Notice. 

EMINENT  DOMAIN. 
See  AfiszBsipsirr  of  Damages;  Highway;  Bailboad, 4  to  6 ,  Statute 

OF  LIMITATIOE&  3. 

EQUITY. 

Lijundion. — Inadequate  Bemedy. — If  there  is  an  inadequate  remedy  at  law 
eqaitj  will  afisume  juriBdiction.  McAfee  y.  EeynoldSf  S3 

ESTOPPEL. 
See  Drainage,  6. 

EVIDENCE. 

See  Bill  of  Exceptions,  1,  6,  8  to  11, 15 ;   Boundabies,  2 ;   CriminaIi 
'  Law,  1,  2,  6,  7,  14,  23;    Imstbuctioes  to  Jury,  2,  4;   Maucioub 
Prosecution  ;  Practice,  4,  5,  20,  25,  26,  31,  34. 

1.  Proof  <^  Value  of  Land. — Opinion  by  Witness  Unacmtainted  with  Value  qf 
Landin  that  Vicinity, — A  witness,  afier  stating  the  lONcation  of  land  and 

.  his  knowledge  of  it,  may  give  his  opinion  of  its  vulue,  based  upon 
such  facts,  without  it  being  shown  that  he  knew  anything  about 
the  market  value  of  lands  in  that  vicinity. 

EvansviiUj  etc.,  R  R  Co.  v.  FeUig,  61 

'2,  Same. — JVcx/  of  Value  both  Before  aTid  After  ConstrveHon  of  BaUroad.'^ 
In  proving  the  value  of  land  afTected  by  the  construction  of  a  rail- 
road, proof  of  its  value,  both  before  and  after  the  construction  of  such 
road,  may  be  made.  Ih. 

3n  Weight  of  Positive  and  Negative  Testimony,— Instruction, — It  is  not  proper 
to  instruct  a  jury  they  should  give  greater  weight  to  a  positive  state- 
ment of  a  witness  than  to  a  negative  statement  of  another  witness. 

OkiOy  etc.,  R  W.  Co.  v.  Buck,  SOO 

4. .  Obfffdiim  to. — Pari  Competent.—  If  part  of  the  testimony  of  a  witness 
is  competent,  a  general  objection  to  all  of  it  may  be  overruled. 

McQuffey  v.  MeCUxintS27 

EXECUTION. 

See  Mortgage,  1,  2.    - 

L  Sale  of  Judgment. — AStion  to  Set  Aside.— Sufficiency  of  OomphiiU, — In 
an  action  to  s*  t  aside  the  sale  of  a  judgment  on  execution,  a  com- 
plaint alleging  that  the  plaintiff  did  not  give  up  the  judgment  to  be 
levied  on  is  sufficient  under  section  724,  K.  S.  1881,  which  provides 
that  choses  in  action  may  be  levied  upon  when  given  up. 

Steele  v.  ifeChrfy,  647 

2.  Same. — Suffidemcn  ^  Anmoer. — An  answer  to  such  complaint,  confess- 
ing that  the  plaintiff  did  not  give  up  the  judgment  for  levy  and  sale, 
and  failing  to  allege  any  matter  sufficient  to  avoid  such  confession, 
is  bad  on  demurier.  lb, 

EXHIBIT. 

See  Pleading,  8. 

EXPEBT  AND  OPINION  EVIDENCE. 
See  Highway,  18  to  15. 

FELLOW-SEBVANTS. 
See  Master  and  Servant,  1  to  4. 

FOBECLOSUBE. 
See  Fraudulent  Conveyance,  2 ;  Judgment,  19. 
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FORFEITURE. 
See  Life  Insurance,  1. 

FOBWER  ADJUDICATION. 
See  Pleadino,  4. 

FRAUD. 

See  HUBBAVD  Aino  Wife;   Judgment,  10, 12, 16 ;   Lifb  Ihsurakgx,  8; 

Srebiff's  Sale,  13. 

FRAUDULENT  CONVEYANCE. 

1.  Proof  cf  Insufficiency  of  Dd>tar'8  Property  to  Pay  His  Debts. — When  t. 
creditor  of  a  grantor  attacks  his  conveyance  on  the  ground  that  it  waa 
Yraudulent,  he  mast  aver  and  prove  that  when  the  conveyance  waa 
made,  as  well  as  when  suit  was  brought,  the  debtor  did  not  have 
enough  property  subjeot  to  execution  to  pay  all  his  debts. 

MeOmneU  v.  OUizens^  State  Bankf  «(&,  1S7 

2.  Same, — Oreditor  Holdmg  Mortgage  Securing  His  Debt, — Security  InsuffieienL 
— Foreclosure  B^ore  Suit  Brought  to  Set-  Aside  Conveyance, — A  creditor 
holding  a  mortgage  securing  his  debt  on  property  insufiScient  to  satisfy 
each  debt  is  not  bound  to  foreclose  and  sell  such  property  before 
bringing  his  action  to  set  aside  his  debtor's  fraudulent  conveyance. 
Law  V.  Smith,  4  Ind.  56,  and  Baugh  v.  Boles,  35  Ind.  524,  criticised,  lb, 

Z.  Setting  Aside. — Special  Finding, — Fraudulent  Intent.— In  an  action  to 
set  aside  a  conveyance  as  fraudulent,  where  there  is  a  special  find- 
ing, a  fraudulent  intent  must  be  found  as  a  fact,  otherwise  the  con- 
veyance can  not  be  held  to  be  fraudulent  as  to  creditors. 

Sickmany.  Wilhehn,  4S0 

4.  Aiding  Qranior  to  Recover. — Heir, —  Wife, — As  between  the  parties  a 
court  of  equity  will  never  interfere  at  the  instance  of  a  fraudulent 
ffrantor,  who  executes  a  conveyance  to  cheat  his  creditors,  to  aid  him 
in  the  recovery  of  his  property ;  and  the  heirs  of  a  fraudulent  grantor 
can  no  more  question  the  validity  of  the  conveyance  than  hecan  him- 
self, but  his  wife  can,  although  she  join  in  the  deed,  if  sbe  had  no 
knowledge  of  the  intended  fraud.  KiUs  v.  Wilson^  49M 

FRAUDULENT  REPRESENTATlONa 
See  Subrogation,  1. 

GRAVEL  ROADa    " 
See  County  Commissioners,  6. 

1.  CbflcUeroi  Attack  on  Decision  qf  Board  of  County  Commi$sioMTS, — The  decis- 
ion of  a  board  of  county  commissioners  that  a  petition  for  a  free  gravel 
road  is  sufficient,  and  that  it  is  signed  by  the  proper  number  of  free- 
holders, is  conclusive  as  against  a  collateral  attack. 

Tucker  v.  Sellers,  514;  Tucker  v.  O'Neal,  697 

2.  Same, — JUxtent  of  Power  of  County  Board. — A  board  of  county  commis- 
sioners have  not  only  power  to  order  free  gravel  roads  to  be  con- 
structed, but  also  to  order  bonds  to  be  awarded  for  its  construction.  lb, 

8.  Same. — Notice  of  Ansessmsnt, — The  board  has  no  authority  to  order  the 
making  of  an  assessment,  or  second  assessment,  without  first  giving 
notice  thereof.  lb. 

4.  Same. — Assessment. —  When  Effective, — Approved. — The  assessment  for  a 
free  gravel  road  does  not  become  efiective  until  approved  by  the  board 
of  county  commissioners.  lb, 

6.  Same, — Injunction, — Bringing  Suit  Before  Assessment  Under  Defective  No' 
tiee, — If  a  suit 'is  brought  to  enjoin  an  assessment  about  to  be  made 


1 


INDEX.  617 

under  a  defective  notice,  an  answer  setting  up  sueh  notice  and  an 
assessment  made  subsequently  to  the  commencement  of  such  suit,  ia 
insufficient.  /fr* 

GUARANTY. 

Natictof  AecepUmot. —  WlunNuuMry, — It  is  not  necessary  that  a  guarantor 
should  TO  notified  of  the  acceptance  of  a  contract  of  absolute  guaranty 
when  such  contract  is  contemporaneous  with  or  subsequent  to  the 
principal  contract  and  which  guaranty  contract  is  not  a  mere  prop- 
osition to  become  responsible  in  case  credit  is  extended,  or  a  contract 
18  thereafter  to  be  entered  into  on  the  faith  of  such  guaranty  contract. 

BtehiMY,  Lyon^  194 

HABMLESS  ERROR. 
See  GBnnNAL  Law,  14, 24  to  26. 

HIGHWAY. 

I 

1.  Dediflctfion,  Eevoeation, — A  valid  dedication  can  not  be  revoked. 

OUy  of  NobUsviUe  v.  Lake  EHe^  etc,  R,  B.  G>.,  I 

\  2.  Same, — Invalid  Condition  Annexed  to  Dedication,  Effect,— A  donor  can  not 
attach  to  his  dedication  any  condition  that  wilfdestroy  its  chief  char- 
acteristic or  take  it  from  the  control  of  the  public  authorities ;  and  if 
such  a  condition  be  attached,  it  is  void  and  the  dedication  valid.  i6. 
8.  Same, — Dedication  Conditioned  thai  a  Railroad  Might  he  Laid  in  the  Street 
Dedicated, — The  use  of  a  street  for  a  railroad  is  a  public  use,  and  is 
not  necessarily  destructive  of  the  character  of  the  public  way;  and  a 
condition  annexed  to  a  dedication  that  a  railroad  company  should 
have  the  right  to  lay  a  track  or  tracks  in  the  street  dedicated  is  not 
void.  Ih, 

4.  Collateral  Attack  on  Proceedings. — I^tmanption. — In  a  collateral  attack  on 
a  highway  proceeding,  the  presuipption  is  that  such  proceeding  is  not 
void.  Ryder  v.  Horsiing,  IO4 

5.  Same, — Notide  of  EttahUahmenL — Tk^  establishment  of  a  highway  with- 
out notice  to  the  land-owner  affected,  his  agent  or  occupant,  is  void.  /6. 

t.  Same, — Injunction, — ^A  complaint  to  enjoin  the  opening  of  a  highway 
through  the  plaintiff's  land  for  want  of  notice  must  contain  an  aver- 
ment that  neither  he  nor  his  agent  nor  the  occupant  thereof  had  such 
notice.  lb, 

7.  Cdlnteral  Attack  on  Order  Eitablishing. — A  collateral  attack  on  an  order 
of  a  board  of  county  commissioners  establishing  a  highway  can  only 
succeed  when  such  order  is  void ;  and  if  it  is  simply  irregular  or  er- 
roneous, the  remedy  is  by  appeal  to  the  circuit  court. 

Baggier  v.  Grimmer,  £19 

8.  Same, — Juritdiction  of  Board  of  County  Commieaumers, — The  board  of 
county  commissioners  has  jurisdiction  of  all  highways  of  its  county 
outside  of  incorporated  towns  and  cities.  lb, 

9.  Same, — Establishment  of. — Comp€nsaiion  to  Land-  Owner. — While  u nder  the 
Constitution  no  one's  land  can  be  taken  for  the  establishment  of  a 
highway  without  compensation,  such  compensation  need  not  be  made 
in  money.  Benefits  accruing  to  the  land  from  the  establishment  of 
the  highway  may  constitute  full  and  just  compensation  within  the 
meaning  of  the  Constitution.  lb, 

10.  Damages  Reduced  by  Benefits  Received  by  Opening, — In  estimating  the 
damages  which  a  land-owner  will  sustain  by  reason  of  establishing 
a  highway  over  his  land,  the  benefit  he  will  receive  must  also  be  con- 
sidered. Hire  v.  Kniseley,  S95 
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11.  Same. — Pay  for  Fences  Already  Erected. — If  the  proposed  highway  will 
not  require  anj  additional  fences,  but  will  only  require  those  already 
constructed  to  be  removed,  the  land  owner  is  not  entitled  to  pay  for 
^sach  fences,  but  only  for  the  cost  of  removing  them.  lb, 

12.  Same. — Appiopriaiion  of  Fences. — There  can  be  no  appropriation  of 
fences  in  the  way  of  a  proposed  highway.  Ib.^ 

13.  Same. — Damages. — Opimons  of  Witnesses. — ^The  opinions  of  witnesses 
tending  to  prove  the  market  value  of  land,  through  which  a  proposed 
higliway  will  run,  without  such  highway,  and  its  market  value  with 
the  highway  established  and  opened,  may  be  given  in  evidence.      lb. 

14.  Same. — Opinion. —  What  is  not  — A  question  whether  or  not  the  opening 
of  the  highway  will  be  a  convenience  to  the  land  of  the  person  asking 
damages,  and  to  persons  residing  on  it,  so  far  as  travel  in  a  certain  di- 
rection is  concerned,  does  not  call  for  an  opinion,  but  for  a  fact.    Ib» 

15.  Same. — Opinion  oj  WiiJiess  Whether  Highway  Would  Affect  Market  Value 
of  Land  of  Person  Asking  Damages. — When  a  witness  has  testified  that 
he  is  acquainted  with  the  market  value  of  land  in  the  neighborhood 
of  the  proposed  highway,  and  that  such  highway  would  affect'  the 
market  value  of  the  land  over  which  it  was  to  be  located  and  opened, 
he  may  then  give  his  opinion  whether  or  not  it  would  afiect  the 
market  value  of  the  land  of  the  person  asking  damages.  lb, 

16.  O'der  EstMishing. — How  Road  Supervisor  May  Justify  Under. — Jurisdio' 
tion. — A  road  supervisor  may  justify  under  an  order  of  the  commu- 
sioners'  court  establishing  a  highway  by  sliowing  that  the  board  had 
jurisdiction  of  the  subject-matter  and  of  the  parties,  and  that  the  order 
was  such  as  might  lawfully  be  made  by  it  in  a  case  of  that  character, ' 
and  it  is  not  necessary  to  set  out  all  the  facts  connected  with  the 
making  of  the  order.  Chicago,  e/c,  B.  W^  Co.  v.  Sutton, 4^5 

17.  Same. — County  Commissioners, — Jurisdiction. — Boards  of  county  commis- 
sioners have  oripinal  and  exclusive  jurisdiction  of  the  location  and 
establishment  of  all  highways  not  within  the  limits  of  municipal  cor^ 
po  ratio  lis.  lb. 

18.  Same. — Jurisdiction  of  PaiHes. — Notice. — Jurisdiction  oi  the  parties  in 
the  matter  of  establishing  a  highway  outside  the  limits  of  a  municipal 
corporation  is  obtained  oy  posting  notices  as  prescribed  by  section 
5015,  R.  8. 1881.  lb, 

19.  Same. — Where  the  jnrisdiction  of  the  commissioners'  court  is  shown, 
the  same  presumption  of  regularity  attends  all  its  proceedings  that  at- 
taclies  to  the  proceedings  oi  a  court  of  general  jurisdiction.  lb, 

20.  Same. — Petition  and  Notice. — Sufficiency  of  Cof lateral  Attack. — Where  a 
board  of  county  commissioners  assumes  jurisdiction  of  the  establish- 
ment of  a  public  highway,  it  impliedly  affirms  the  sufficiency  of  the 
petition  and  notice,  and  its  decision  can  not  be  collaterally  attacked. 

lb. 

21.  Same. — Highway  of  Lawful  Width. — Presumption. — Section  5028,  R.  8. 
1881,  provides  that  ^*No  county  road  shall  be  less  than  thirty  feet 
wide,  and  no  township  road  shall  be  less  than  twenty  Hve  feet  wide, 
and  the  order  for  laying  out  any  highway  shall  specify  the  width 
thereof."  An  order  of  a  commissioners*  court  established  a  highway 
forty  feet  wide  up  to  the  corporation  line — twenty  feet  on  each  side 
of  the  section  line  being  appropriated.  From  that  point  only  twenty 
feet  was  appropriated  for  the  highway  by  the  board's  order. 

Heldj  in  the  absence  of  any  averment  to  the  contrary,  that  it  will  be  pre- 
sumed that  the  twenty  feet  so  appropriated  was  to  be  in  some  manner 
supplemented  by  the  appropriation  of  additional  land  within  the  cor- 
poration line,  making  a  highway  of  lawful  width.  lb. 
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22.  Proceedings  to  Establish. — Bemonstrance, — Negligent  of  Appellants  At- 
torney,— Appeal. — In  a  highway  proceeding,  objections  must  be  ap- 
propriately presented  to  the  bos^k'd  of  commissioners  or  they  can  not 
be  made  available  in  the  circuit  court  on  appeal.  It  is  no  excuse  for 
appellant's  failure  to  file  a  remonstrance  before  the  board  that  his 
attorney  was  negligent,  as  the  negligence  of  the  attorney  is  the  negli- 
gence of  the  client.  Indianapolis^  etc.,  R.  W,  Co,  v.  Hoodf  594 

HUSBAND  AND  WIFE. 

See  Taxes,  1,  2. 

Antenuptial  Oontraet  Proeared  by  the  Hitsband^s  Fraud, — Setting  Aeide.^^Hu^ 
ba9id*s  Subsequent  Conduct. — An  antenuptial  agreement  which  the  in- 
tended husband  by  fraud  and  misrepresentations  procures  from  hia 
intended  wife  maybe  set  aside  at  her  instance  before  the  marriage  is 
dissolved  or  he  dies;  and  his  misconduct  after  marriage  toward  her 
may  be  shown  for  the  purpose  of  showing  that  her  act  in  bringing 
the  suit  was  not  premature.  Lamb  y.  Lamb,  27S 

INDICTMENT. 
See  Criminaij  Law,  20. 

INFORMATION. 
See  CuiMiNAii  Law,  4,  8 ;  Quo  Warbakto. 

INJUNCTION. 
See  Gravel  Roads,  6;  Highway,  6;  Judgment,  12;  Practice,  13.' 

1.  Uight  of  Wayy  Obstruction  of, — Damages, — Where  a  right  of  way  has 
been  claimed  and  used  for  over  twenty  years,  without  interruption  or 
dispute,  it  cnn-not  be  closed  against  the  person  acquiring  such  right 
by  prescription.  An  action  for  damages  would  not  afford  adequate 
relief,  and  injunction  is  the  proper  remedy  to  prevent  nn  obstruction 
of  it.  Sheeks  v.  Eiwin^  51 

2.  Mandatory. —  When  May  Issue. — If  there  be  an  unlawful  invasion  of 
the  plaintiff's  rights,  irreparable  and  continuing  in  its  nature,  the 
court  may  issue  a  mandatory  injunction  on  final  hearing,  and  it  may 
do  so  in  extreme  cases  in  the  first  instance.         Brauns  v.  GlesigCf  167 

3.  S(ime. — Apartment  House. — Sale  of  Part. — Bemovalof  Waler-Pipe  in  Joint 
Service. — If  the  owner  of  a  double  apartment  house,  which  is  served 
by  a  single  water  pipe  for  domestic  purposes  in  both  parts  of  the 
house,  sell  or  lease  one-half  of  the  house,  such  water-pipe  being  ap- 
purtenant thereto  and  essential  to  the  enjoyment  of  the  half  sold,  he 
may  be  restrained  from  afterwards  removing  such  pipe,  and  be  com- 
pelled to  restore  it.  J6. 

4.  Verification  of  Complaint. —  When  not  Beauired. — Where  the  only  relief 
prayed  for  is  an  injunction  upon  the  nnal  hearing,  a  verification  of 
the  complaint  is  not  required.     Where  the  appeal  is  from  the  final 

judgment,  and  not  from  an  interlocutory  order  granting  a  tem- 
porary injunction,  it  is  wholly  immaterial  whether  the  complaint 
was  verified  or  not  .t  Champ  v.  Kendriekj  549 

5.  Same. —  Will. — Devise  of  Lands, — Sale  of  Lands  by  Deviaee  without  Bight 
— Trustee  May  Enjoin  Purchaser, — Certain  lands  were  devised  to  a  party 
for  and  during  his  natural  life,  upon  the  express  condition  that  the 
devisee  should  not  sell  or  dispose  of  his  interest  in  the  lands  by  a  sale 
in  gross,  or  hold  and  enjoy  the  same  in  any  other  manner  than  by 
renting  out  the  same  from  year  to  year  and  receiving  the  rents.  The 
will  also  provided  that  after  closing  up  the  trust  and  making  set- 
tlement with  the  court,  the  executor  should  not  be  finally  discharged, 
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but  shonld  act.  ms  trustee  upon  the  failure  of  the  devisee  to  keep  th« 
taxes  upon  the  lands  devised  to  him  fully  and  promptly  paid,  or  if  he 
should  attempt  tosell  the  same  in  gross. 
Hdd,  that  the  trustee  might  maintain  an  action  to  restrain  the  defendant 
to  whom  it  was  alleged  the  devisee  sold  said  lands  in  gross  from  taking 
possession  of  the  same,  the  insolvency  of  said  defendant  being  alleged, 
and  it  being  shown  that  the  lands  had  been  sold  for  taxes,  and  that  they 
had  not  been  redeemed  from  the  sale,  and  that  the  trustee  had  in  his 
hands  no  means  of  said  trust  with  which  to  pay  the  taxes,  and  no 
way  of  acquiring  such  means  except  by  renting  out  the  land^  as  pro> 
Tided  in  said  will.  Jh, 

INSANITY. 

See  Life  Insurancb,  2. 

1.  Proceeding  to  Establish. — CireuU  Court  Has  Exebttive  Juriadietion. — ^The 
circuit  court  has  exclusive  jurisdiction  in  a  proceeding  under  the 
statute  to  have  a  person  adjudged  of  unsound  mind,  and  incapable  of 
managing  her  estate,  and  for  the  appointment  of  a  guardian  of  her 
person  and  estate.  Jfar<tn  v.  Motsingtr,  65$ 

2.  Same. — Notice  to  Party  Unnecessary, — MvM,  he  Appearance  for. —  What  Coi^ 
siilules  a  Valid  Appearance. — J\o8ecuting  Attorney. — In  such  a  proceed- 
ing the  statute  does  not,  in  terms,  require  notice  to  the  party  alleged 
to  be  of  unsound  mind,  and  the  proceeding  may  be  regular  and  valid 
without  the  service  of  any  notice  upon  the  party.  The  proceedine^ 
however^is  of  such  a  character  that  it  can  not  be  ex  parte  and  be  valid. 
The  prosecuting  attorney  is  not  authorized  by  our  statutes  to  repre- 
sent the  party  whose  soundness  of  mind  is  questioned.  An  appear- 
ance by  attorney,  however,  is  sufficient,  it  not  being  claimed  that  such 
appearance  was  unauthorized.  The  party  can  not  claim  that  she  waa 
incompetent  to  employ  counsel,  because  her  standing  on  appeal  de- 
pends upon  the  assertion  of  her  mental  capacity  and  ability  to  trans* 
act  business.  Even  if  their  appearance  lor  her  in  the  circuit  court 
had  been  unauthorized,  it  would  be  binding  upon  her  until  set  aside. 

16. 
INSTRUCTIONS  TO  JURY. 

See  Criminal  Law,  9, 10, 15  to  18;  Evidence,  3. 

1.  RefusoL — Record  Must  Show  no  Other  Tristrudion  Given  on  the  6^'ed.— -In 
order  to  show  error  committed  in  refusing  an  instruction,  the  record 
must  show  that  no  other  instruction  was  given  on  the  subject  of  the 
one  requested.  Ohio,  etc.,  R  W.  Co.  v.  Suck,  SOO 

2.  Evidence  not  in  Record. — Rule  as  to  those  Given, — If  the  evidence  is  not 
in  the  record,  the  Supreme  Court  will  not  reverse  the  judgment  on  in- 
structions given,  unless  they  are  so  radically  wrong  that  they  could 
not  be  correct  as  applied  to  any  supposed  case  which  might  have 
been  made  under  the  issues.  Hilher  v.  Keltey,  556 

8.  Piesumption  as  to  Instructions  Refused  — Instruction* Not  All  in  Record  — If 
the  record  does  not  contain  all  the  instructions  given  to  the  jury,  it 
will  be  presumed  that  the  instructions  given,  but  omitted  from  the 
record,  gave  the  substance  of  all  proper  instructions  refused. 

Reinhold  v.  -State,  467 

4.  Same.— Evidence  Not  in  Record. — Presumption. — If  the  evidence  is  not  in 
the  record,  every  reasonable  presumption  will  be  indulged  to  uphold 
the  instructions  given.*  Ih. 

INSURANCE. 

1.  Meaning  of  "Damages  "  in  Section  5755.— The  word  "  damages/'  as  used 
in  section  3753,  R.  S.  1881,  means  fire  losses. 

Clark  V.  Manufacturertf,  etc,,  Jfu.  Co.,  5SS 
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2.  ScoM, — AmaumenJU. —  When  Can  he  Made, — Under  section  3753  assess- 
ments are  only  aathoriz«rd  for  the  payment  of  the  jnst  claims  of  mem- 
bers, founded  on  policies,  and  only  to  pay  an  excess  of  the  claim  over 
the  remainder  of  the  fund  on  hand  after  deducting  expenses.         Ih, 

3.  Same, — Meaning  of  ** Member**  in  Section  3753. — The  term  "member" 
used  in  said  section  3753  is  synonymous  with  policy-holder,  so  far  as 
it  relaties  to  the  payment  of  hre  losses.  lb. 

4.  Same, —  Two  Classes  of  Policy- Holden. — EqtuUiiyof. — The  6re  losses  of 
both  the  paid  up  policy-holders  and  those  of  the  purely  mutual  plan 
stand  on  the  same  footing.  lb. 

5.  Same, — CaneeUation, — Righl  to  Make  Contraeifor, — An  insurance  com- 
pany may  make  a  contract  for  the  right  to  cancel  a  policy  on  certain 
conditions,  and  providing  for  the  refunding  of  unearned  premiums 
paid.  lb. 

6.  Same, —  Unearned  I^-emiuma. —  'Preference  of  Paid  tfp  Policy'Holden  Over 

Unpaid, — Paid  up  policy-holders  in  a  mutual  fire  insurance  company, 
organized  under  the  laws  of  this  State,  for  which  a  receiver  has  been 
appointed,  and  whose  policies  have  been  cancelled  under  an  an  order 
oi  the  court,  are  entitled  to  have  their  unearned  premiums  paid,  after 
the  payment  of  the  expenses  of  the  company,  out  of  any  money  re- 
maining on  hand,  in  preference  to  the  claims  of  members  for  fire 
losses,  who  must  resort  to  the  fund  to  be  created  by  the  payment  of 
premium  notes.  .  lb. 

INTENT. 

See  Fraudulent  Conybtahcs,  3. 

INTEREST. 
See  Adyascehsnt. 

1.  JPaymeni»4 — How  AppUed, — If  a  payment  made  by  a  debtor  is  not  ap- 
plied to  the  liquidation  of  any  part  of  the  indebtedness  by  the  debtor 
or  creditor,  the  law  applies  it ;  and  if  such  indebtedness  consibts  of  a 
principal  sum  and  Interest,  the  law  applies  the  payment  first  to  sat- 
isfying the  interest  and  the  remainder  to  the  principal. 

Jacobs  V.  BallengeTf  SSI 

2.  Same, — Option  of  Maker  of  Note  to  Pay  in  Whole  or  Part  Before  Due. — 
Method  €f  Calcfimting  Interest. — If  a  note  drawing  interest  is  payable  in' 
whole  or  part  before  due,  at  the  option  of  the  maker,  the  interest  on 
each  payment  up  to  the  time  it  was  made  should  be  cast  up,  and  the 
payment  appiiea  first  to  the  reduction  of  the  interest  and  then  to  the 
reduction  of  the  principal.  lb. 

INTERROGATORIES  TO  JURY. 

1.  When  Ocnircl  General  Verdict, — A  general  verdict  can  be  overturned  by 
the  special  findings  of  the  jury  only  when  such  verdict  and  findings 
can  not  be  reconciled  with  each  other  under  any  supposable  state  of 
facts  provable  under  the  issues.     Louisviliey  etc,  R,  W,  Co.  v.  Oreeky  139 

2.  Same. — Presumption  in  Favor  of  General  Verdict. — The  court  will  not  pre- 
sume anything  in  aid  of  the  special  findings  of  a  jury,  but  will  make 
every  reasonable  presumption  in  favor  of  the  general  verdict.        lb. 

3.  Same — Motion. — Sufficiency  of. — Motion  as  follows:  **The  defendant 
files  motion  for  judgment  on  answers  to  interrogatories  notwithstand- 
ing the  general  verdict  for  plaintifi*." 

Held  sufficient,  though  deemed  very  informal.  lb, 

4.  Presumption  of  Submissicn  to  Jury. — If  the  record  shows  a  request  for 
answers  to  interrogatories  in  case  a  general  verdict  be  returned,  and 
a  general  verdict  and  interrogatories  with  answers  be  returned,  it 
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will  be  presumed  that  the  court  submitted  such  iuterrogatories  to  the 
jnry.  <  JSfumtr  v.  Pennsylvania  Co.,  170 

interstate;  commerce. 

Bee  Municipal  Corporation,  3. 

JAIL. 
See  County. 

JUDGMENT. 

See  Abatement;  Appeal,  3,  4;  County  CommissionerSi  7  ;  Justice  of 

THE  Peace. 

1.  Arrt9lL  of. — The  fact  that  the  number  on  the  indictment  and  the  num- 
ber of  the  cause  are  different  is  not  sufficient  to  authorize  the  arrest 
of 'the  judgment,  if  the  record  show  that  all  the  proceedings  subse- 
quent to  the  return  made  hy  the  grand  jury  were  had  on  the  indict- 
ment thus  returned.  Vawiyne  v.  SiuU^  26 

2.  Lien. — Riyht  to  Maintain  Action  to  Assert  Superiority  of. — The  owner 
of  a  judgment  which  is  a  lien  upon  real  estate  may  bring  an  action  to 
have  his  lien  declared  prior  to  and  free  from  a  claim  asserted  to  be 
superior  to  it.  McAfee  v.  Beynolds,  SS 

8.  Same. — Lien. — How  Given. — Extending,  — The  lien  of  a  judgment  ia 
given  by  statute,  and  can  not  be  prolonged  by  the  court  beyond  the 
time  fixed  by  tlie  statute.  .  lb. 

4.  Sane. — Action  to  Enforce  Lien  of. — Expiration  of  Lien  Pendvnff  Suit,  Effect. 
-^Oosts. — A  judgment  lien  can  not  be  enforcea  against  an  inferior  lien 
after  the  former  has  expired,  although  the  action  for  that  purpose 
was  brought  on  such  iuagment  before  it  expired,  such  lien  having  ex- 
pired during  the  pendency  of  the  suit.  In  such  an  instance  the  plain- 
tiff is  entitled  to  recover  costs  up  to  the  time  of  the  decision  of  the 
court.  lb. 

6.  Judgment  Filed  in  Other  County. — Duration  of  Lien.— The  Hen  of  a  jnde- 
ment  of  a  circuit  court,  filed  in  a  county  other  than  the  one  in  whicn 
it  was  rendered,  expires  at  the  same  time  the  lien  expires  in  the 
county  in  which  such  judgment  was  rendered.    Bradfield  Y.^ewby,  69 

6.  Effect  of  on  Parties. — Reserxaiion  of  Right  to  LUignte.— Agreement  that 
all  Defences  May  be  Considered  Under  General  Denial. — A  judgment  ia 
binding  upon  the  parties  as  to  all  rantters  litigated ;  but  if  such  judg-  , 
men t  contains  a  special  reservation  as  to  a  particular  part  of  the 
subject-matter  of  the  litigation,  providing  that  it  shall  not  operate 
and  be  binding  upon  the  parties  as  to  such  part,  it  does  not  conclude 
the  parties  as  to  such  part,  even  though  it  was  agreed  on  the  trial 
that  all  defences  might  be  given  under  the  general  denial. 

IndianapoliSf  etc.^  li.  W.  Co.  v.  Center  IJj.,  89 

7.  Same. — Res  Judicata, — How  DetermiTied.-^ln  determining  whether  a 
matter  has  been  adjudicated,  the  court  will  examine  the  pleadings 
and  the  judgment  rendered  thereon.  lb. 

8.  Payment  by  One  of  Two  Joint  Principals.^One  of  two,  or  more,  joint 
principals  can  not  pay  off  the  judgment  against  them  and  take  an  as- 
signment thereof  to  himself.  Fiank  v.  Traylor^  145 

9.  Objection  to  Form  of  Judgment. —  Waiver  of. — Where  no  motion  to  modify 
the  judgment,  or  objection  to  its  form  is  made  in  the  court  below, 
objections  made  to  the  form  of  the  judgment  in  the  Supreme  Court 
will  not  be  considered.  Midland  R.  W.  Co.  v.  Dlckason,  164 

10.   Fraud. — Joint  Tort  Feasors,  Recovery  Agaimt  One  on  Fraudulent  Contmct^ 
Effect  on  Prosecution  Against  the  Other.— Where  two  persons  have  con- 
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spired  to  enable  one  of  them  to  procure  a  loan  upon  a  worthless  se- 
curity, the  recovery  of  a  judgment  on  contract  against  the  one  so  pro- 
curing the  loan  is  no  bar  to  an  action  against  the  other  for  damages 
sustained  by  reason  of  his  participation  in  the  fraud. 

Union  Central,  etc..  Ins,  Co,  v.  tSchidUr,  214 

11.  Same. — When  Catue  of  Action  Arises, — As  soon  as  the  fraud  is  commit- 
ted, in  such  an  instance,  a  cause  of  action  arises.  .   lb. 

12.  Enjoining.^ — Laches. — Relief  Availabfe  in  Original  Action.^- Mistake,  Fraud 
ofi'  Accident. — A  court  of  equity  will  not  enjoin  the  enforcement  of  a 
judgment  claimed  to  have  been  obtained  by  fraud,  mistake  or  acci- 
dent, unless  the  complaint  shows,  in  addition  to  the  fraud,  accident 
or  mistake  relied  upon,  that  it  could  not  have  been  prevented  by  the 
use  of  reasonable  diligence  on  the  part  of  the  plaintiff,  thnt  he 
has  been  diligent  in  seeking  relief,  and  that  the  law  afforded  him  no 
efficient  remedy  for  the  maintenance  of  his  defence  in  the  action  in 
which  such  judgment  was  rendered.  JRatliffY.  Stretch,  2SB 

13.  Pureha»eT  of  Encumbered  land  Paying.-*- Preserving  Lien  of. — Where  a 
purchaser  of  land  pays  off  a  judgment  for  which  he  is  not  liable, 
with  a  manifested  intention  to  keep  the  lien  alive,  Equity  will  pre- 
serve it  for  his  protection *and  for  equitable  purposes.  * 

Boos  V.  Morgan,  SOS 

14.  Same. — Merger  of  Lien. — "Where  the  owner  of  land  purchases  a  judg- 
ment which  is  a  lien  on  the  land,  and  takes  an  assignment  of  it,  the 
lien  is  merged  in  the  fee.  Jb. 

16.  Same. — Purchaser  of  Property  from  Defendant  Paying  off  Judgment. — Keep- 
ing Lien  Alive. — The  doctrine  of  merger  will  not  be  applied  as  against 
a  party  not  liable  for  a  debt  who  pays  ii  off  to  protect  property  ieic* 
quired  from  the  person  primarily  liable.  lb. 

16.  Same. — Merger. — FYaud. — Merger  is  never  prevented  when  fraud  or 
wrong  would  result  if  it  were  defeated.  lb. 

17.  Same.  —  Levy. — Satisfaction. — A  levy  is  a  satisfaction  of  the  judgment 
to  the  extent  of  the  value  of  the  property  levied  upon.  lb. 

18.  Qreaier  Relief  QranUd  than  Party  is  Entitled  to.— TTattjer.—Where  a 
party  is  entitled  to  a  judgment  in  his  favor,  but  is  granted  greater 
relief  than  he  is  entitled  to  under  the  evidence,  the  judgment  will 
not  be  disturbed  in  the  absence  of  a  motion  to  modify  it. 

Wood  V.  Slate,  ex  rei,  S64 

19.  Default. — Foreclosure  of  Mortgage. — Purchaser  of  Tax  Title. — Beneficiaries 
of  Purchaser. — How  Affected  by  — Decree  of  Foreclosure. — Quieting  Title. — 
A  suit  was  instituted  to  foreclose  a  mortgage,  and  a  party  was  made 
defendant  to  the  suit  who  held  a  lien  against  the  mortgaged  pren^ises 
which  was  junior  and  subject  to  the  mortgage.  After  he  was  served 
with  process,  and  during  the  pendency  of  the  foreclosure  proceed- 
ing he  purchased  the  mortgaged  property  at  a  tax  sale,  taking  the 
certificate  of  purchase  in  his  own  name-  The  purchase  wfls  in  fact 
made  with  the  money  of  third  parties  and  for  their  use  and  benefit, 
but  without  any  fraudulent  intent  between  the  purchaser  and  the 
beneficiaries.  A  judgment  by  default  was  entered  against  said  de- 
fendant in  the  foreclosure  proceeding. 

Held,  that  if  said  defendant  had  purchased  the  tax  title  in  his  own  right, 
the  lien  would  have  been  barred  by  the  decree  of  foreclosure. 

Held,  also,  that  the  beneficiaries  of  such  purchaser  do  not  occupy  any 
better  position  than  the  original  purchaser. 

Held,  also,  that  it  was  not  necessary  that  the  purchaser  of  the  tax  title 
should  have  been  sued  as  a  trustee  in  order  to  bind  the  beneficiaries, 
there  being  nothing  to  indicate  that  such  a  relation  existed. 
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Held,  also,  that  the  appellee,  or  the  mortgageet  under  whom  he  claiAia 
title,  was  not  required  to  pay  or  to  ofier  to  pay  the  taxes  on  the  land 
lor  which  it  was  sold,  in  order  to  have  the  title  to  the  land  quieted. 
^  jDorif  Y.  BarUm,  S99 

20.  Tort — SpliUtng  up  2cUon. —  Ilea  Judieaia. — An  entire  claim  arising 
from  a  single  tort  cun  not  be  divided  and  made  the  subject  of  sev- 
eral suits,  however  numerous  the  items  of  damages  may  be;  and  a 
judgment  upon  any  part  of  such  a  cause  of  action  is  a  bar  in  other 
actions  arising  out  of  the  same  tort.  Boby  v.  Eggersj  4^5 

21.  Same, — Pro»ecuiing  Suit  in  Another^s  Name. — Effed. — One  who  prose- 
cutes a  suit  in  the  name  of  another  to  establish  a  right  of  his  own  is 
as  much  bound  by  the  result  of  such  suit  as  he  would  be  if  he  were 
a  party  to  the  record.  76. 

22.  Betiew  of. — Appeal  Prayed  in  Original  Com.— JuriMfiof ton.— The  fact 
that  an  appeal  was  prayed,  but  not  perfected,  does  not  prevent  the 
lower  court  from  reviewing  its  judgment.    SuUef  ex  reLyY.  KcUem^  4^4 


'. — Ifhe  courts  take  judicial  notice  of  electricity  and  of  its  prop- 
erties, bin  not  of  the  several  methods  'of  generating,  transmitting  or 


JUDiaAL  NOTICE. 

EUttneity,'-''. 
erties,  hi 
using  it  City  qf  CranfordmriUe  v.  Braden^  149 

JUDICIAL  SALR 
See  Sheriff's  Saub. 

JUKI8DICTI0N. 

t9ee  AFPBAiiy  1,  4;  Appbllatb  Coubt;  Couktt  ComnBSiaNKBS,  5,  7; 

Highway,  8, 16  to  19;  Inbaitity,  1 . 

1.  h^wy  to  Land  Lying  in  Another  Stai€,^^Defenda!ni  Having  Baibroad  Bm^ 
ning  Through  thia  and  such  Other  State. — An  action  can  not  be  main- 
tained in  this  State  for  an  injury  to  land  lying  in  another  State  caused 
by  a  railway  company  having  a  line  of  railroad  running  throueh  this 
and  such  other  State.  Du  Breuil  v.  Pennsyirania  Co.,  1S7 

2.  Same, — Ti-espau  to  Beat  Esui^. — Action  Loco!. — An  action  of  trespass  for 
an  injury  to  real  estate  must  be  brought  in  the  county  where  ttie  real 
estate  is  situated.  Ih, 

5.  No  Bight  of  .Action. — Existence  of — Jurisdiction  is  nothing  more  than 
judicial  authority  over  a  general  subject,  and  may  exist  even  though 
there  be  no  right  of  action.  McQuffey  v.  MeClain,  Sb7 

4.  Of  Subjeet  Matter. — A  court  has  jurisdiction  of  the  subject-matter  when 
it  has  jurisdiction  of  the  class  of  cases  to  which  the  particular  case 
belongs.  Chicago,  etc.,  B.  W.  Co.  v.  Sutton,  4^5 

h.  Whfn  Collateral  Attack  will  not  Lie. — Where  there  is  general  jurisdiction 
of  the  subject,  and  the  jurisdiction  of  the  particular  case  depends 
upon  the  facts,  the  decision  of  the  tribunal  making  it  is  conclusive 
against  a  collateral  attack.    Tucker  v.  SeUera,  614  ;  Tucktr  v.  O'Neal, ^^97 

6.  Same. — By  CoMent. — Consent  or  acquiescence  can  not  confer  jurisdic^ 
tion  of  the  general  subject ;  but  jurisdiction  of  a  particular  instance 
falling  within  the  scope  of  the  general  subject  may  be  g^ven  by  con- 
sent, either  express  or  implied.  lb, 

7.  Same. — Notice  Neoenary. — ^There  can  be  no  jurisdiction  without  notice* 

lb. 

8.  Same. — Notice. — Svffieieneu, — If  the  notice  given  is  sufficient  to  call  into 
exercise  the  authority  of  the  court  and  invoke  its  judgment  upon  the 
jurisdictio&al  f  aots,  the  decision  of  the  court*  that  there  was  notice 
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can  not  be  held  Toid,  and  its  judgment  on  that  gfoand  collaterallj 
attacked.  Io» 

t>.  Same. — Defective  Notice, — If  there  is  a  notice  provided  for  by  law,  and 
notice  is  assumed  to  be  given  under  the  law,  then  there  is  jnrisdic- 
tion,  although  the  notice  is  defective  lb. 

JUSTICE  OF  THE  PEACE. 

JndgmenL — CoUateral  Attack. — Title  to  Land  Put  in  Issme  by  Affidavit. — iVo- 
teetion  to  Officer  Enforcing  Judgment  by  Proerw. — The  decision  of  a  justice 
of  the  peace,  when  it  is  sought  to  put  the  title  of  land  in  issue  by  affi- 
davit, that  the  title  is  not  in  issue  and  that  he  has  jurisdiction  to  hear 
and  try  the  cause,  is  not  subject  to  collateral  attack,  and  a  judgment 
rendered  therein  by  him  is  a  complete  protection  to  ihe  officer  en furc- 
ing  process  issued  on  such  judgment.  Alexander  v.  Giti,  4^6 

LABORER'S  LIEN. 
See  Railboad,  7. 

LACHES. 
See  Abatimxnt  ;  Bill  of  ExcxpnoMS,  14 ;  Judomxht,  12» 

LARCENY. 
See  Cbiminal  Law,  10, 16, 17. 

LAW  OF  CASE. 
See  Pbactiob,  1, 2. 

LEVY. 

See  JUDGMBNT,  17. 

^  LIEN. 

fiee  JuBOJCXHT,  2  to  6, 18  to  15;  Shbbiff's  Saul  7  to  9;  Sxtbaooation. 

lto4.  ' 

LIFE-ESTATE. 
See  Will,  2,  i. 

LIFE  INSURANCR 

1.  Suidde.'^FatfeUure  for. — Accidental  Dcaih.—K  condition  in  a  policy  of 
life  insurance  that  it  shall  be  void  if  the  insured  shall  die  by  his 
own  hand  has  no  application  where  the  insured  kills  himself  by  ac- 
cident. Michigan,  etc..  Inc.  Co.  v.  Ifaugle,  79 

%  Same. — fSuteufe.— Jn«mtfy.-»Snch  a  condition  does  not  apply  if  the 
insured  takes  his  life  while  of  unsound  mind,  if  his  mind  is  so  im* 
paired  by  disease  that  he  does  not  comprehend  the  moral  character 
of  his  act,  though  he  may  have  sufficient  mental  capacity  to  know 
the  physical  consequences  of  the  deed.  Jb, 

Z.  Same. — Compromiae  iVocttred  by  Fraud. — Where  a  party  has  been  in- 
duced bv  fraud  to  settle  a  claim  on  an  insurance  policy,  and  has  surw 
rendered  the  policy  on  the  payment  of  the  amount  of  the  compro- 
mise, he  may  rescind  such  compromise  and  sue  for  the  remainder  due 
on  the  policy.  lb. 

LIGHT. 

See  Municipal  Corpobation,  6,  8,  9. 

LIMITATION  OF  ACTIONa 
See  Statute  of  Limitationb,  3. 

MALICE. 
See  Majjgious  Pbobbcutioh,  1. 

Vol.  ISO.— 40 
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MALICIOUS  PROSECUTION. 

1.  MaHee. — Evidence. — III  Will  Against  Third  Penotm. — In  an  action  for 
malicious  prosecution  it  is  competent  to  prove  the  ill-will  or  malice 
of  the  defendant  against  the  plaintifi,  but  it  is  not  competent  to  prove 
that  the  defendant  entertained  malice  against  tliird  persons. 

Shanks  V.  Eobinaonj  479 

2.  Same, — Where  it  becomes  necessaiy  to  show  the  intent,  it  is  competent 
to  prove  the  transactions  bttween  the  immediate  parties,  and  the 
nature  of  the  controversy  between  them.  lb, 

MARRIED  WOMAN. 

1.  Insane  Husband. — Conceyanee  of  Separate  Properly. ^Bj  the  act  of  March 
11th,  1861  (1  R.  S.  1876,  p.  555),  a  married  woman  whose  husband 
is  insane  may  make  a  valid  deed  of  conveyance  of  her  separate  prop- 
erty. Teeter  v.  Ainccom,  iS 

8.  Principal  or  Surely. — Raiifeaiion. — If  a  husband  procure  a  conveyance 
of  land  to  be  made  to  his  wife,  instead  of  to  himself,  without  her 
knowledge,  and  she  execute  with  him  a  note  and  mortgage  to  secure 
the  payment  of  the  purchase-money,  tlie  vendor  supposing  she  is  the 
purchaser,  and  afterwards  she  is  informed  of  the  fact  that  the  con* 
yeyance  was  made  to  her,  and  she  does  not  object  to  the  transaction 
until  suit  is  bronght  to  foreclose  such  mortgage,  her  action  will 
amount  to  a  ratification  of  the  transaction,  and  she  is  bound  thereby. 

PaUiwa  v.  Babeoeky  474 

MARSHALLING  ASSETS. 

3Wo  Funds. — Election. — A  person  having  two  funds  to  satisfy  his  demands 
can  not  by  an  election  disappoint  another  person  who  has  oifly  one 
fund' to  which  he  can  resort.    Clark  v.  Man^acturer^,  etc,  Ins.  Co^SSS 

MASTER  AND  SERVANT. 
See  Neolioemce,  4,  6,  7, 10, 15. 

1,  FdJouh&rvanis. — Engineer  and  Cleaner  of  Loeomotvee. — A  servant  in 
charg^  of  a  locomotive  in  a  yard,  and  another  servant  engaged  in 
cleaning  it,  are  fellow-servants.       Spencer  v.  OAio,  eto.,  12.  W.  Co.,  181 

2.  Fellow  ServarU. — Section  Foreman.-^  Vice- Principal  trAen.— A  section  fore- 
man of  a  railroad,  with  power  to  employ  and  discharge  section  hands^ 
is  a  vice-principal  ,when  employing  and  discharging  servants ;  but 
he  is  a  fellow-servant  in  his  control  of  the  men  after  their  employ- 
ment; and  for  an  injury  to  a  member  of  his  gang,  occasioned  by 
such  foreman's  negligence,  the  railroad  company  is  not  liable. 

Justice  y.  Pennsylvania  Co.,  Sil 

8.  Same. — Rank  of  Servant  not  Determinative. — Whether  or  not  two  per- 
sons, at  a  given  time,  are  fellow-servants  is  not  a  question  of  rank.  76. 

4.  Same.-^  When  and  where  not  a  FeUow-Servant. — If  at  the  time  the  ofFend- 
ing  servant  performs  the  act  by  which  another  servant  is  injured  he 
is  in  the  performance  of  a  duty  which  the  master  owes  to  his  serv- 
ants, he  is  not  a  fellow-servant ;  but  if  the  offending  servant  is  in  the 
discharge  of  a  duty  which  he  owes  to  the  master,  he  is  a  fellow- serv- 
ant with  others  engaged  in  the  same  common  business.  lb: 

5.  Same. — Delegation  of  Potrer. —  Liability  of  Master. —  Vice- Principal. —  A 
master  can  not  rid  himself  of  the  duty  he  owes  to  his  servants  by 
delegating  his  authority  to  another ;  and  if  he  attempts  to  do  so^ 
the  person  to  whom  he  delegates  the  power  to  act  is  a  ^ice-prin- 
cipal, and  not  a  fellow-servant.  /&. 
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* 

MERGER 

See  Judgment,  14, 16. 

METROPOLITAN  POLICR 

See  CoNSTiTCTioNAL  Law,  1,  2. 

MISCONDUCT  OF  COUNSEL. 
See  Arqumbmt  of  Counsel. 

MISTAKE. 
See  JuDOMiasT,  12 ;  Nunc  Pro  Tunc  Entht,  7. 

MORTGAGE. 
See  Fbaudulent  Conveyance,  2. 

1.  EaaeevAwn  Indvdet  Delivery  and  Aeeeptanee. — The  execution  of  a  mort- 
gage inclades  its  delivery  to  and  acceptance  by  the  mortgagee. 

John  JShiUUo  Co.  v.  MeCanndl,  41 

2.  Same, — Beeordxng  at  EMtnoe  of  £!zeeu/um.^The  record  of  a  mortgage 
is  prima  facie  evidence  of  its  prior  execution,  but  it  is  not  conclusive, 
and  it  may  be  shown  that,  although  recorded  on  a  certain  date,  it 
was  not  delivered  until  afterward.  76. 

8.  When  Deed  may  be  a  Mortgage, — Purehater  vfith  Notice, — An  absolute 
conveyance,  without  any  accompanying  written  defeasance,  contract 
of  repurchase,  or  other  written  agreement,  may  be  shown  by  means 
of  extrinsic  and  parol  evidence  to  be  in  reality  a  mortgage,  as  b^ 
tween  the  parties  to  it  and  as  against  all  those  deriving  title  from 
or  under  tne  original  grantee  who  are  not  bona  fide  purchasers  for 
value  and  without  notice.  KiU»  v.  WiUon^  49S 

4.  Same. — How  Construed  in  Abtenee  of  Evidence. — Prima  facie  such  an  in- 
strument is  an  absolute  deed ;  and  a  court  will  so  recognize  and  treat 
it  in  the  absence  of  affirmative  evidence  changing  its  apparent  char- 
acter. 76. 

MUNICIPAL  CORPORATIONa 

1.  Act  for  Incorporation  of  Cities  — Right  of  Court  to  Decide  ObrvtroverneB  Con^ 
eeming  Private  Rights. — The  act  for  the  incorporation  of  cities  does 
not  take  from  the  courts  authority  to  decide  legal  controversies  con- 
cerning personal  or  property  rights,  and  does  not  vest  in  the  common 
councils  of  cities  the  power  to  determine  such  controversies. 

WiUiamt  v.  CUiten^  R.  W.  Co.,  71 

%  Same. —  Ute  of  Street  to  Move  House — Destruction  of  P-ivate  iVoperty.— 
The  moving  of  a  house  along  a  public  street  of  a  city  is  an  extraor- 
dinary use  thereof  for  an  unusual  purpose,  which  may  be  controlled 
or  denied  ;  and  the  owner  of  such  a  house  can  not  insist  on  so  mov- 
ing it  if  such  moving  will  result  in  the  destruction  of  the*property  of 
others.  lb. 

8.  Peddler^s  lAeense. —  Ordinance  Requiring. —  Sale  by  Sample  of  Foreign 
Goods — Interslafe  Commerce. — An  ordinance  of  a  town  of  this  State 
requiring  all  travelling  peddlers  of  goods  to  take  out  a  license  is  not 
void  on  the  assumption  that  it  applies  only  to  non-residents  of  such 
town,  for  it  equally  applies  to  citizens  thereof;  but  Jt  is  void  as  to 
residents  of  other  States  who  are  engaged  in  selling  goods  located  in 
such  other  States,  even  though  the  sale  is  only  by  sample,  on  the 
ground  that  it  is  an  interference  withnnterstate  commerce. 

Anderson  School  7)}.  v.  Milroy  Lodge,  etc  108 

4.  Enumeration  of  Powen  in  General  Statute. — Effect. — The  enumeration  in 
the  general  statute  for  the  incorporation  of  cities  of  certain  powers 
which  would  belong  to  the  corporation  without  such  specific  enumer- 
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aiion  18  merely  a  declaration  of  a  pre-existing  power,  or  of  a  power 
which  is  inherent  in  thenatnre  of  a  municipal  corporation,  and  which 
is  essential  to  enable  it  to  accomplish  the  end  for  which  it  is  created. 
Such  enumeration  of  powers,  although  it  include  a  portion  of  those 
osually  implied,  does  not  necessarily  operate  as  a  limitation  of  cor- 

.     porate  powers  by  excluding  those  not  enumerated. 

,  City  of  (MuqfordsviUe  t.  Braden,  24^ 

6.  Same. — Health  and  Safety  of  inhabitants. — Right  to  Gitatxf. — By  the  act 
authorisinff  or  incorporating  a  municipal  corporation,  the  L^islature 
expressly  delegates  to  the  municipality  the  power  to  preserve  the 
health  and  safety  of  its  inhabitants.  lb, 

6.  Same, — Lighting  Street — Implied  Bower, — The  power  to  light  the  streets 
and  public  places  of  a  municipality  is  one  of  its  implied  and  inherent 
powers,  necessary  to  properly  protect  the' lives  and  property  of  its 
inhabitants,  and  as  a  check  on  immorality.  No  statute  is  necessair 
to  give  it  this  power.  io. 

7.  Same, — Diacretian, — Not  Controlled  by  Courte. — The  discretion  of  monio- 
ipal  corporations,  within  the  sphere  of  their  powers,  is  not  subject  to 
ludicial  control,  except  in  caae  of  fraud  or  where  the  discretion  haa 
been  grossly  abused  to  the  oppression  of  the  inhabitants.  lb, 

8y  Same  — Pbuhtr  to  LigfiL — Im/pHed  Power  to  Select  Jtfeans.— The  power  to 
light  a  city  carries  with  it  incidentally  the  further  power  to  procure 
or  furnish  whatever  is  necessary  for  the  production  and  dissemination 
of  the  light.  lb, 

9.  Same  — Lighl,*^Fumiahiing  to  IMwte  Oonaumen, — A  city  has  the  power 
to  establish  works  for  lighting  its  streets,  and  may,  in  connection 
therewith,  furnish  private  consumers  such  light  by  oontraol.  lb, 

10.  Same.^-Be8olution, — Ordinance, — When  May  The  Either  One, — Where  a 
city  has  power  to  act  in  a  given  instance,  and  its  charter  or  the  gen- 
eral law  does  not  prescribe  the  manner  of  its  action,  it  may  aocom- 
plifth  its  purpose  either  by  a  resolution  or  by  an  ordinance.  lb, 

11.  StreeL — Laying  Out  Aeroee  a  Railroad  Track. — A  city  in  this  State  has 
power  to  lay  out  a  street  across  a  railroad's  right  of  way. 

Lake  Erie,ete.,  R,  R.  Co.  Y,City^K6komo,i94 

18.  Cleaning  Streete, — Asteetment  Against  AbuUing  Property-Owners  a  Loeai 
Assessmentf  Not  a  Tax. — Under  the  provision  of  the  charter  of  the 
city  of  Indianapolis  (Acts  1891,  p.  137)  which  authorizes  the  city  to 
contract  for  sprinkling  and  sweeping  the  streets  at  the  cost  of  the 
property-holders  abutting  on  such  streets,  an  assessment  made  against 
an  owner  of  property  alone  a  street  required  to  be  swept,  to  pay  the 
expense  of  such  sweeping,  is  not  a  tax,  but  a  local  assessment,  and 
does  not  fall  within  tlie  constitutional  provision  requiring  an  equal 
and  uniform  rate  of  taxation.  Reinken  v.  Fuehring^  S82 

13."  Same. — Police  Power. — As  the  generiil  public  has  an  interest  in  keep- 
ing the  streets  clean,  the  city  may,  in  the  exercise  of  the  police  power 
conferred  upon  it  by  the  State,  order  them  swept,  and  as  tiie  abutting 
property-owner  derives  a  benefit  from  such  sweeping  not  enjoyed  by 
the  general  public,. he  may  be  required,  by  assessment,  to  pay  the  ex- 
pense of  snch  sweeping;  and  such  assessment  does  not  amount  to 
a  taking  of  private  property  without  compensation  and  without  due 
process  of  law.  J\ 

14.  Same, — General  Tax, — As  the  propertj-Owner  is  folly  compensated  for 
his  outlay  in  the  enhanced  value  of  his  property,  he  may  be  taxed  gen- 
erally also  with  the  remainder  of  the  public  for  cleaning  other 
streets  in  which  the  poblic  alone  have  an  interest.  K 
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15.  Same, — Sweeping  Street  Cromng. — ^The  fact  that  the  statute  contem- 
plates the  sweeping  of  the  crossings  does  not  render  it  inyalid,  as  it 
can  not  be  said  that  the  i>ropert7'Owner8  do  not  receive  a  special  ben- 
efit from  keeping  them  clean.  lb, 

16.  Vested  Right  in  Office  or  PuMie  Property, — A  municipal  corporation  is 
not  clothed  with  any  vested  right  in  a  public  office,  nor  does  it  pos- 
sess a  vested  right  in  public  property ;  and  in  transferring  property 
and  authority  from  one  class  of  officers  to  another  no  vested  right  of 
the  municipality  is  invaded.  StaU^  ex  reLf  v.  Kolnem^  4^4^ 

17.  Some,  —Repeal  or  AUercUion  of  Charter. — The  charter  of  a  municipalitv 
may  be  repealed  or  altered  at  the  will  of  the  Legislature.  /6. 

NEGLIQENCE. 

See  Pbikcipal  and  Agent. 

1.  Wife  Injured  of  Railroad  Crowing  when  Riding  with  Her  Huebcmd. — /m- 
puting  bis  NeylUfeneeto  Her, — A  wife  injured  at  a  railroad  crossing  by 
the  negligence  ojf  the  railway  company,  while  travelling  with  her  hus- 
band who  i§  driving  his  wagon  in  which  she  is  riding,  is  not  prevented 
from  recovering  her  damages  from  such  company  by  reason  of  the 
fact  that  he  was  guilty  of  negligence  in  approaching  such  crossing. 
His  negligence  in  such  an  instance  is  not  imputed  to  her. 

Louisville^  etc,,  R  W.  Co.  v.  Cieek,  139 

3i  When  Question  for  Court. —  When  for  Jury. — Where  the  facts  in  an  action 
for  negligence  are  undisputed,  and  the  inferences  which  may  be  drawn 
from  them  are  unequivocal,  and  can  lead  to  only  one  conclusion,  the 
court  will  adjudge  as  a  matter  of  law  that  there  was,  or  was  not,  neg- 
ligence; but  if  the  facts  are  disputed  or  equivocal,  and  different  infer- 
ences can  reasonably  be  drawn  from  them,  the  question  of  negligence 
must  be  determined  by  the  jury  under  the  instructions  of  the  court. 

Shoilier  V.  Pennsylvania  Co.,  170 

8.  Same. — TrwoelUr  ApproctMng  Railromd. — Failure  to  Look. —  Inferences 
Drawn  by  Court. — A  traveller  approaching  a  railroad  with  the  inten- 
tion of  crossing  is  bound  to  know  that  to  attempt  to  cross  near  and 
in  front  of  a  moving  train  involves  danger;  and  if  he  does  not  look 
and  listen  the  court  will  draw  the  inference  that  his  act  contributed 
to  the  injury.  Ih. 

4.  Same. — Servant  Working  at  Crossing. — Right  to  Dresume  Signals  will  he 
Given. — Must  Use  Care  to  Avoid  Injury. — A  servant  rightfully  working 
upon  the  track  of  a  railway  is  justified  in  assuming  that  those  in 
cbam  of  moving  trains  will  obey  an  express  mandate  of  the  law  re- 
quiring signals  to  be  given  at  crossings;  but  this  does  not  absolve 
nim  from  the  necessity  of  using  reasonable  care,  proportioned  to  the 
dangers  incident  to  his  work  and  position,  to  avoid  injury  to  him- 
self, lb, 

5.  Same. — Rule  Applieable  to  Travellers  Approaching  and  to  Servant  Working 
on  Track. — The  rule  applicable  to  a  traveller  approaching  a  tracks 
requiring  him  to  look,  and  attributing  to  him  contributory  negli- 
gence if  he  do  not,  is  not  applicable  to  a  servant  of  the  company  on 
the  track  repairing  it.  lb. 

6.  Same. — Servant. — Presumption  of  Knowledge  Arising  from  Showing  His  Ac-- 
guaintanee  with  Locality  and  Duty  of  Servantu  in  Running  Trains. — Where 
a  servant  is  injured  at  a  railway  crossing  by  a  moving  train, 
which  crossing  he  has  known  for  several  years,  the  courts  wilt  pre- 
sume, in  the  absence  of  n  showing  to  the  contrary,  that  during  these 
years  the  employees  of  the  company,  working  at  that  point,  had  been 
observant  of  the  duty  of  reciprocal  care  for  the  safety  of  each  other 
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which  the  law  imposes  upon  them  and  obef^ient  to  the  law  relative 
to  the  running  of  trains  over  crossings,  and  the  Injured  servant  with 
knowledge  of  such  facts  would  be  justified  in  acting  on  the  aa- 
sumption  that  such  careful  observance  of  duty  would  continue.      /6. 

7.  Inexpei-ienced  Servant. — I^esumpUon  of  his  Exercise  of  Care  —One  em- 
ploying an  inexperienced  servant  has  a  right  to  presume  that  he  will 
exercise  some  degree  of  care  to  avoid  injury,  and  tliat  he  will  not  place 
himself  ii^  a  dangerous  posi^on,  unless  that  position  is  the  one  he  is 
ordered  to  occupy,  Spencer  v.  OAto,  ete.,  jB.  W.  Co.,  181 

8.  Same. — ServanJL  Engaged  in  Cleaning  Baihoay  Locomotive. — Qoing  Under 
it. — An  inexperienced  servant  em  ployed  in  cleaning  a  locomotivei  who 
gets  under  it  for  thut  purpose  without  first  notifying  the  person  in 
charge  of  it  of  his  intention,  is  guilty  of  contributory  negligence.   lb. 

9.  &ime, — Oenei-al  Allegation  ofCaye  Overcome  by  Specific  AlUgations  Showing 
Contrihuioi-y  Negliyence. — The  general  averment  of  a  want  of  negligence 
on  the  part  of  the  plaintiff  is  controlled  by  the  specific  allegations  of 
fact  which  show  that  he  was  negligent.  26. 

10.  Same. — Incompetent  Fellow^rvant.— Ignorance  of  Plaintiff  of  His  Incompe- 
Uncy. — In  order  to  hold  a  master  liable  for  the  incompetency  of  ^is 
servant,  whom  he  knows  to  be  incompetent,  when  such  servant  has  in- 
flicted an  injury  on  another  servant,  the  latter  must  aver  and  show 
that  he  himself  was  ignorant  of  the  fact  that  his  fellow-servant  was 
incompetent.  i6 

11.  Qeneral  Avermefni  <^ Freedomfrcm  Contributory  Nealigeaee, — Specific  Ater^ 
ment  of  Facta  Overcoming-^ A  general  averment  that  the  plaintiff"  was 
without  fault  or  negligence  in  all  said  matter,  and  acted  with  pru- 
dence and  with  care  in  all  said  transactions,"  b  sufficient  to  show  that 
the  plaintiff  was  free  from  contributory  negligence,  unless  the  specific 
averment  of  facts  show  that  he  was,  notwithstanding,  guilty  of  such 
negligence.  Stewart  v.  Fmnsylvania  0>.,  £4^ 

12.  Same, —  Use  of  Senses  and  Exercise  of  lUastming  Faculties  by  riointiff. — A 
person  is  bound  to  use  the  senses,  and  exercise  the  reasoning  faculties 
with  which  nature  has  endowed  him  ;  and  if  he  fail  to  do  so,  and  is 
injured  in  consequence,  neither  he,  in  life,  nor  his  representatives  after 
his  death,  can  recover  for  resulting  injuries.  Ib^ 

18.  Of  Railroad  Company. — Defective  Tie. — Injury  to  Employe. — In  an  action 
for  the  death  of  plaintiff's  decedent,  alleged  to  have  been  caused  by 
the  defendant's  negligence,  the  complaint  alleged  that  while  the  de- 
cedent, a  yard  conductor  in  the  employ  of  the  defendant,  was  making 
up  a  train  and  coupling  cars  his  foot  caught  under  the  slivered  por- 
tion of  a  defective  tie,  whereby  he  was,  without  fault  on  his  part, 
thrown  down  on  the  trnck,  run  over  and  killed ;  that  the  decedent 
liad  no  knowledge  of  the  defective  tie  which  caused  his  injury,  and 
that  the  defendant  had  knowledge  of  such  defect  Ions  enough  before 
the  decedent  was  injured  to  have  repaired  the  same,  out  negligently 
failed  and  refused  to  make  such  repairs. 

Hddf  that  the  complaint  stated  a  cause  of  action. 

Btnnsylvania  Oo.  v.  Brush,  S47 

14.  Contributory  Negligence. — Averment  thot  Plaintiff  was  Free  from. — EffecL-^ 
An  averment  in  the  complaint,  in  an  action  for  negligence,  that  the 
plaintiff  was  without  fault  or  negligence  which  contributed  to  his  in- 
jury is  sufficient,  unless  it  is  overcome  by  the  specific  averments  of 
the  complaint,  showing,  notwithstanding,  that  he  whs  guilty  of  con- 
tributory negligence.  Cincinnati,  etc ,  jR.  W.  Co,  v.  Darling,  S76 

16.  Damages. — Complaint. — Insufficiencg  of. — In  an  action  to  recover  dam- 
ages for  an  injury  alleged  to  have  been  sustained  by  reason  of  the  fact 
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that  the  plaintiff  was  ordered  by  the  superintendent  of  the  mill  to 
leave  his  particular  work  and  to  go  iind  perform  a  certain  other  berv- 
ice,  and  that  he  was  injured  by  a  stone  slab  falling  upon  him  which 
bad  been  negligently  left  unpropped  and  unsupported,  the  complaint 
is  insufficient.  It  does  not  charge  the  superintendent  wiih  any  negli- 
gence, even  if  the  defendant  would  be  answerable  for  his  negligence 
on  the  theory  that  he  was  a  vice-principal.  It  is  not  averred  that  he 
superintended  the  unloading,  or  directed  how  the  stone  should  be 
placed  or  left,  or  that  he  had  any  knowledge  whatever  of  the  manner 
in  which  it  was  left.  lUed,  v.  Browning^  676 

NEWLY-DISCOVERED  EVIDENCK 
See  New  Trial. 

NEW  TRIAL. 
See  Bill  of  Exceftioks,  12 ;  P&actige,  86. 

1.  NevAyDiMCffoertd  Evidence. — Affidavit  of  Witness  Must  be  iVocficeed.— >D0-^ 
fendant  in  CuMody  no  Excuse. — On  a  motion  for  a  new  trial  because  of 
newly-discovered  evidence,  the  affidavit  of  the  witness  "who  will 
testify  as  alleged  must  be  prod  need,  and  it  is  no  excuse  that  the 
party  moving  lor  the  new  trial  is  in  custody.  Vandyne  v.  Slaie,  fS 

2.  Newly- Discovered  Evidence. — Diligence. — A  new  trial  will  not  be  granted 
on  account  of  newly  discovered  evidence,  wherever,  by  the  use  of  rea* 
Bonable  diligence,  the  evidence  might  have  been  discovered,  and 
obtained  for  use  at  the  trial.  The  facts  constituting  the  diligence 
nsed  before  the  trial  to  obtain  the  evidence  must  be  pleaded,  and  it 
18  not  sufficient  merely  to  allege  that  due  diligence  was  used. 

Anderson  v.  Hathaway,  528 

9.  Same. — Complaint  Must  Show  Materiality  of  Newly-Discovered  Ehidcnee. — 
In  an  action  for  a  new  trial  on  the  gronnd  of  newly-discovered  evi- 
dence, the  complaint  is  fatally  defective  if  it  fails  to  show,  upon  its 
face,  the  nature  of  the  original  action  and  the  materiality  of  the 
newly-discovered  evidence.  lb, 

4.  Newly- Discovered  Evidence. — A  motion  for  a  new  trial  because  of 
newly-discovered  evidence  may  be  overruled  if  it  is  not  shown  that 
diligence  was  usvd  to  procure  it  before  the  trial.  Johsutm  Y, .Brawn,  654 

NOLLE  PROSEQUL 
See  Criminal  Law,  8, 4. 

NON-RESIDENT. 
See  Writs  and  PBocKSSi 

NOTICE. 

49ee  Drainage,  S  ;  Gravel  Roads,  3,  5 ;  Qvabantt  ;  Highway,  5, 18, 
20 ;  Jurisdiction,  7  to  9 ;  Nunc  Pro  Tunc  Entry,  4. 

NUNC  PRO  TUNC  ENTRY. 

See  Bill  of  Exceptions,  12. 

1.  Auxiliary, — Appeal. — A  proceeding  for  a  nunc  pro  tune  order  is  part  of 
the  original  cause  of  action,  and  auxiliary  thereto,  and  may  be 
brought  up  on  appeal  of  that  action.  Barris  v.  Tomlinaony  4^6 

%  Same. — Appeal. — How  Taken. — Nunc  pro  lunc  entries  made  during  the 
progress  of  a  case  can  not  be  appealed  from  as  such,  but  may  be 
brought  up  with  the  case  when  an  appeal  of  such  case  is  taken ;  but 
such  entries  made  nfter  the  case  hns  been  determined  maybe  appealed 
from  without  bringing  up  the  entire  case.  16. 
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.  8.  Same. — Motion  for  a  New  Trial — ^In  order  to  present  the  safficiencj  of 
the  eyidence  on  a  motion  for  a  nunc  pro  lune  entry,  a  motion  for  a  neir 
trial  IB  not  necessary.  J6. 

4.  Same, — Notice. — Swmmons.-^A  mere  notice  is  soiOBcient  on  a  motion  for 
a  nunc  pro  tune  entry,  and  a  summons  is  not  required ;  but  if  a  sum* 
mons  is  issued  it  will  be  treated  as  a  notice.  J6. 

i  5.  Same. — Pleading. — Motion. — Suffidency. — On  such  a  motion  no  formal 
pleading  is  necessary,  and  no  great  strictness  is  required  in  the  prepa- 
ration of  the  motion.  Ih* 

6.  Same, — Inherent  Power  <^  Court. — A  statute  is  not  necessary  to  enable 
a  court  to  correct  mistases  and  make  its  record  speak  the  truth.    Ih. 

7.  Same. — Office  Not  to  Correct  Mialahee, — Such  an  entry  can  not  be  used 
as  a  memum  whereby  a  court  can  change  its  rulines  actually  made, 
howeyer  erroneous  or  under  whatever  mistakes  of  Taw  or  facts  such 
ruling  may  have  been  made;  nor  to  correct  mistakes  made  by  coun- 
sel in  the  introduciion  of  evidence.  Hu 

OFFICE  AND  OFFICEB. 

1«  Sueceasor. —  Who  May  Select. — Holding  Over. — YHiere  an  officer  is  law- 
fully elected  and  in  the  possession  of  an  office  his  right  to  hold  over 
continues  until  a  aualined  successor  has  been  elected  by  the  same 
electoral  body  as  that  to  which  he  owes  his  election,  or  which  by 
law  is  entitled  to  elect  his  successor.        Kimberlin  v.  State,  ex  reL^  ItO 

Si  Same. — Death  Before  QuaiifieaUon. — Vacancy — No  vacancy  occurs  in 
an  office  where  the  person  elected  to  fill  it  dies  before  he  qualifies,  or 
even  dies  after  the  polls  are  closed  and  before  the  resnlt  is  ascer- 
tained. A. 

8.  iSome.— Dea<A  of  Candidate  After  PblU  Qoeed  and  Before  BetuU  Aicer^ 
ia/ined. — If  a  candidate  dies  after  the  polls  are  closed  and  before  the 
result  is  ascertained,  yet  if  he  has  received  a  majority  of  the  ballots 
he  is  duly  elected.  In  such  an  instance  no  vacancy  occurs  in  Uie 
office,  and  it  can  not  be  filled  by  appointment.  lb. 

4.  Same. — AppointmeiU  when  no  Vaoaney. — An  appointment  to  fill  a  va* 
cancy  in  an  office  is  void  when  there  is  no  vacancy.  lb. 

6.  Holding  TSdo  Offices  at  Same  Time.— One  cannot  legally  hold  the  office 
of  school  trustee  of  an  incorporated  town  and  the  lucrative  office  of 
postmaster  at  the  same  time.  Wood  v.  Staie,  ex  rd.,  S64 

f.  Same. — Quo  Warranto.^  Demand  for  Surrender  of  Office  not  Neeesaary. — 

Under  the  second  subdivision  of  section  1131,  K.  S.  1881,  to  entitle 

^  one  claiming  an  office  held  by  another  to  a  judgment  of  ouster,  no 

'  demand  for  a  surrender  of  the  office  is  necessary.  Ib» 

7.  Liability  of  Judicial  Officer  for  Wrongful  Decision. — A  judicial  officer,  act- 
ing in  the  exercise  of  judicial  functions,  is  not  liable  to  a  party  in- 
jured, however  erroneous  his  decision  may  have  been. 

Alexander  ▼.  GilL  4S5 
ORDINANCE. 

See  MmnoiPAL  Cobforatiok,  10. 

PARTITION. 

1.  Building  Erected  Under  Agreement  that  One  Person  Should  Own  the  Uppor 
and  Another  the  Lower  Story.^There  can  be  no  partition  of  a  builamg 
as  between  the  parties  where  it  is  built  under  an  agreement  to  the 
effect  that  the  first  story  and  the  ground  should  be  owned  by  one  of 
them  and  the  second  story  by  the  other,  with  a  right  of  egress  and  in- 
gress over  such  ground  for  the  owner  of  the  upp<>r  story. 

Anderson  School  Tp.  v.  Milroy  Lodge,  ele.,  109 
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2.  Deerte  noi  FmaL — An  order  decreeiDe  partition  is  not  a  final  decree  in 
the  full  and  true  sense  of  tlie  term,  for  it  remains  open  for  tlie  pur« 
pose  of  controlling  the  mode  and  basis  of  the  partition. 

Boaeh  v.  Egka-f  S6S 

8.  Scone. — Decree, — Ejfed  of. — CommisgUmer^  Report, — Subsequent  Sale. — An 
order  directing  partition  and  appointing  commissioners  does  not  con- 
clasively  adjudicate  the  question  as  to  the  divisibility  of  the  land  ; 
and  if  the  commissioner  report  that  the  land  is  not  susceptible  of  di- 
yision,  the  court  may  approve  the  report  and  order  a  sale  of  the  prop- 
erty, ih, 

PARTNERSHIP. 

See  Chattel  Mobtgage,  1. 

PAYMENT. 

fieelBTEBEBTyl;  JuBOHXNTyS;  Pleadiso,!;  PBmCIPAI.AKDStIBErT|2. 

PEDDLER. 
See  Municipal  Corporation,  3. 

PERJURY. 

ObiMi  far  Sheep  KiUed  by  DogB,'^Faiie  Affidavit—  Under  What  StahUe  Qam^ 
ant  Mtui  be  Prosecuted, — A  claimant  for  compensation  for  the  valile  of 
sheep  killed  by  dogs,  who  makes  a  false  and  corrupt  affidavit  to  his 
claim,  can  not  be  prosecuted  for  perjury  under  the  general  statute 
(section  2006,  R.  S«  1881)  defining  that  crime,  but  must  be  prosecuted 
under  the  statute  (Elliott's  Siipp.,  section  460)  providing  for  the  pre- 
sentation and  payment  of  such  claims,  and  defining  the  offence  of  one 
who  falsely  swears  to  such  a  claim.  Sate  t.  Rwiya$ip  tOS 

PERSONAL  INJURIEa 
See  Master  and  Servant  ;  Nbqligencb. 

PETITION. 
See  Qravel  Road,  1 ;  Highway,  20. 

PLAT. 

!•  Cbiutrtieftofi. — A  plat  must  be  construed  like  a  written  instrument,  and 
no  part  of  it  can  be  regarded  as  superfluous  or  meaningless  ii  sndi  a 
result  can  be  reasonably  avoided. 

C%  of  SobUmUe  v.  Lake  Erie,  efc,  B,  R  Co,,  1 

%  Same, — Praelieal  Cbnafrudton.— If  the  meaning  of  the  person  who  ex- 
ecuted a  plat  is  doubtful,  the  practical  construction  put  upon  it  by  the 
acts  of  parties  concerned  will  be  accepted  and  followed  by  the  courts. 

lb. 
PLEADING. 

Bee  Boundaries,  1 ;  Damages  ;  Demurrer  ;  Execution,  2 ;  Injunction, 
4 ;  Nbguoence,  9, 11, 14, 15 ;  Nunc  Pro  Tunc  Entry,  5 ;  Quietino 
Title,  2. 

1.  Rejdy  to  Fka  of  Payment^  AdwUUng  that  Pari  was  Paid, — To  plea  of 
payment  in  full,' a  renl^  admitting  a  part  payment  and  averring 
that  no  more  was  paid  is  sufficient.  LiUie  v.  Irentmanf  16 

8.  AUegationa<^  Oumerskip, — Sufficiency  a»  to.— See  opinion. 

Hooner  Stone  Co,  v.  MaloU^  91 

8.  VagucMte, —  r7tiocrtot«<y.— Dewi«rr«r. — Vagueness  and  uncertainty  in 
a  pleading  are  not  reached  by  demurrer.  The  remedy  is  by  motion 
to  make  the  pleading  more  certain  or  specific.        Shetke  v.  £tt(;t7i,  SI 

4.  Formfr  Adjudication  Shown  by  Complaint. — Demtirrcr.— Where  a  com- 
plaint shows  that  the  matter  in  controversy  has  been  once  adjudicated 
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between  the  plaictiff  and  defendant,  a  deznnrrer  Co  it  for  want  of  facts 
should  be  sustained.  Indianapolis,  eto.,  22.  TT.  CSo.  y.  Center  l)p.f  S9 

5.  titU, — Sj^ial  Pleading, — In  pleading  title,  a  general  averment  must 
yie^d  to  a  specific  one,  and  if  the  specific  allegations  do  not  show  title 
the  complaint  is  bad.  Morgan  V.  LakeiShore,  etc,,  JBl  W.  Co^  101 

<S.  Same, — Antieipaiing  De/etiee. — If  the  plaintiff  andertakes  to  anticipate 
a  defendant's  defence,  he  must  effectually  show  that  such  defence  is 
insufficient.  lb. 

7.  Proffer  not  a  Test  of. — A  "pleading  is  tested  and  construed  by  the  facts  it 
states,  not  by  its  prayer.  MeGuffsy  v.  McClain,  SS7 

8.  Exkibii. — Supplying  Omission  in  Pleading, — A  paper  not  properly  an  ex- 
hibit can  not  supply  an  omission  in  the  pleading. 

Armairong  v.  Farmer^  NaCl  Bank^  508 

9.  Want  of  Verification, — Demurrer. — Motion  to  R^ed. — Want  of  verifica- 
tion of  a  pleading  can  not  be  raised  by  a  demurrer,  but  must  be  taken 
advantage  of  by  a  motion  to  reject  for  want  of  verification. 

Chamip  V.  Kendrick,  549 

10.  Complaint. — Jnsuffideney  of. — May  he  Raised  bg  Motion  in  ArresL — The  ob- 
jection that  a  complaint  does  not  state  facts  .sufficient  to  constitute  a 
cause  of  action  is  not  waived  by  a  failure  to  demur,  and  is  cause  for  a 
motion  in  arrest  of  judgment.  Reied  v.  Bi-owning,  575 

11.  &ime. — InUndmerU  After  Verdict  foill  not  SupfJy  an  Omitted  Essential  FaeL 
— The  doctrine  of  intendment  after  verdict,  whereby  a  pleading 
that  would  be  held  bad  on  demurrer  will  be  held  good  after  verdict, 
will  aid  by  presumption  a  defective  or  imperfect  averment  of  a  fact, 
but  will  not  supply  an  omitted  fact  which  is  necessary  to  the  state- 
ment of  a  cause  of  action.  JSl 

POLICE  POWER. 

See  Municipal  Cosfobatioh,  18. 

Delegation  to  Munieipalities. —  How  Made. — The  police  power  primarily 
inheres  in  the  State ;  but  the  Legislature  may  delegate,  at  least  a  part 
of  it,  to  municipal  corporations,  either  in  express  terms  or  by  impli* 
cation  arising  from  the  fact  of  the  creation  of  such  corporations. 

City  of  Oraufordwille  v.  Braden,  149 

POOR  PERSON. 

1«  Review  of  Discretion  af  2Via/  Court  in  Refusing  to  Award  Counsel  to  Defend 
a  Poor  Person — The  discretion  of  a  trial  court  in  refusing  to  award 
counsel  to  a  defendant  on  trial,  upon  his  application  as  a  poor  per- 
son, is  subject  to  review  in  the  Supreme  Court.    Hendryx  v.  ikaief  265 

2.  Sasme. — Power  of  Court  to  Award  Counsel  to  Defend. — A  trial  court  has 
ample  power  to  award  counsel  to  defend  a  person  chai^^  with  crime 
who  is  too  poor  to  secure  counsel  to  present  his  defence.  Ih, 

3.  Same. — Parents  of  Defendant  Able  to  Secure  Counsel  for  Him^  but  Refusing  to 
do  so.— 'The  fact  that  the  parents  of  the  defendant  are  amply  able  to 
secure  for  him  counsel  is  no  reason  for  refusing  to  assign  him  proper 
counsel  when  they  refuse  to  do  so.  ift. 

4.  Sime. — Attorney  Volunteei^ng  Services  After  Cowi's  Refusal  to  Appoint. — 
JE»Tor  not  Cured. — If  a  court  erroneously  refuse  to  assign  counsel,  the 
error  is  not  cured  by  an  attorney  offering  his  services  and  conducting 
the  defente  over**  the  protest  of  the  accused,  and  which  services  the 
accused  declines  to  accept.  lb, 

POSSESSION. 
See  Assignment  fob  Benefit  of  Cbeditors,  3, 4. 
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POWER  OF  ATTORNEY. 

When  Mv8t  be  Recorded. — The  Btatate  requiring  a  power  of  sttomey^  to  be 
recorded  does  not  apply  to  a  power  to  assign  judgments. 

jBoo9  ▼.  Morgauj  S0$ 

PRACTICR 

See  Bnx  of  EzcEFnoNS :    Instructions  to  Jury  ;    Nunc  Pro  Tunc 

Entry  ;  Pleading  ;  Quieting  Title,  1. 

1.  Law  <^  the  Cote, — ^The  principles  of  law  established  on  a  former  ap- 
peal, so  far  as  applicable,  remain  the  law  of  the  case  on  a  second  or 
other  appeal,  and  through  all  of  the  subsequent  steps  taken  in  said 
cause,  and  must  be  followed,  whether  right  or  wrong. 

Liilie  Y.  TS-entman,  16 

2.  Samer^Ittde  as  to  Pleading  on  Second  Appeal — "Where  the  sufBciencT 
of  a  pleading  has  been  passed  upon  by  tlie  Supreme  Court,  that  rul- 
ing will  be  followed  on  a  second  or  other  appeal,  unless  such  pleading 
has  been  amended  so  that  its  character  is  materially  changed.        i6. 

Z,  Supreme  Court. — Iteverml, —  When  will  Direct  Lower  Court  to  Enter  Judg- 
ment— Where  the  facts  are  not  in  dispute,  all  the  material  matters  ap- 
pearing upon  the  face  of  the  record,  and  such  record  enables  the  appel- 
late court  to  ascertain  and  declare  the  justice  of  the  cause,  that  court 
will  direct  the  lower  court  what  judgment  to  enter,  and  not  reman4 
the  cause  for  a  new  trial.  McAfee  v.  Beynolds,  S3 

4.  Reverting  Case  on  the  Evidence, — If  the  eYidence  tends  to  support  the 
verdict,  the  Supreme  Court  will  not  reverse  the  case,  no  matter  how 
contradictory  it  may  be  when  considered  as  a  whole. 

Coryell  v.  Slate,  61 

5.  Evidence. — Objection  to,  PoTticuUurity  of. — Objections  to  evidence  to  be 
available,  must  be  reasonably  specific;  and  it  is  not  enough  to  state 
that  it  is  ''incompetent,"  "immaterial,"  or  "improper." 

EmnmUe,  etc.,  R.  R.  Co.  v.  Fettig,  61 

6.  Variance. —  When  Objection  Must  be  Raised. — A  party  desiring  to  take 
advantage  of  a  variance  between  the  pleadings  ond  proof  must  make 
his  objection  at  the  proper  time  during  the  trial,  und,  if  he  does  not 
do  so,  he  can  not  afterwards  avail  himself  of  such  variance. 

2'aylor  v.  State,  66 

7.  Assignment  of  Error. — Assigning  that  the  court  erred  in  "  overruling 
the  appellant's  answer  in  abatement"  presents  no  question  on  appeal. 

Dye  V.  State,  87 

8.  Irrtievani  Cross- Examination  Showing  Defence  without  Objection. —  Witness 
Recalled  and  Objection  Interposed  for  First  IHme  — 1  f  a  plaintiff  per- 
mits, without  objection,  a  defendant  to  go  into  hia  defence  on  cross- 
examination  of  the  former's  witness,  he  can  not  thereafter  object  when 
such  witness  is  recalled  ^nd  additional  questions  relating  to  such 
defence  are  propounded  to  him.    It  is  then  too  late  to  object. 

Horton  V.  Brown,  IIS 

9.  Technicaliiies. — Disregarding. —  Informalities. — Slight  informalities,  or 
failures  to  comply  strictly  with  the  rules  of  practice,  in  matters  where 
such  informalities  or  omissions  will  not  work  injustice  or  impose 
any  hardship  on  the  opposite  party,  should  be  disregarded  when  a 
substantial  controversy  existing  between  the  parties  is  so  presented 
that  the  court  can  apply  the  law  and  adjust  their  rights. 

Louisville,  etc.,  R.  W.  Co  v.  Creth,  1S9 

10.  Supreme  Court. — Conclusions  of  Law. — Question,  How  Presented.— In  order 
to  present  a  question  on  the  correctness  of  the  conclusions  of  law  of 
the  trial  court  on  the  facts  found,  an  exception  to  the  conclusions  of 
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Uw  mnflt  be  taken  at  the  time  the  decision  is  made;  and  it  must  be 
assigned  as  error  in  the  Supreme  Court  that  the  conri  below  eired 
in  its  conclusions  of  luw.  Midland  22.  W.  Co*  ▼.  DiekoMonj  164 

11.  Same, — Objection  not  Raited  Bdow. — Where  the  exception  is  not  to 
the  conclusions  of  law,  but  to  the  rendition  of  the  jndgmenty  the 

«      appellant  will  fail.  J  6. 

12.  Dosnages, — Omission  to  Aver. — Defect  Cured  by  VerdieL — The  omission 
of  an  averment  of  the  amount  of  damages  sustained  is  cured  by  the 
yerdict  Brauns  v.  Glenigej  J67 

13.  Same, — DamageB.'^ Failure  of  Proo/.^^Injunetian, — If  there  is  no  proof 
of  damnges,  the  court  can  only  award  nominal  damages,  even  though 
the  plaintiff  be  entitled  to  an  injunction.  ^  lb, 

14.  Judgment  on  RevermL —  When  teill  not  be. — Order  Entered  on  InterrogOf 
tories, — On  reversal  of  a  judgment  entered  on  the  special  findings  of 
the  jury,  the  Supreme  Couit  will  seldom  order  the  entry,  by  the 
lower  court,  of  a  judgment  on  the  general  verdict ;  but  will  order  that 
a  new  trial  be  granted,  unless  the  entire  record  below  is  in  the  tran- 
script and  affirmatively  shows  that  no  iniury  would  be  done  the  ap- 
pellee by  entry  of  a  judgment  on  the  verdict. 

Shoner  v.  Pennsylvania  Co.,  170 

16.  Same, — Itules  of  Practice  Must  be  General. — Rules  of  practice  must  be 
general,  and  should  be  framed  with' a  view  to  insuring,  so  far  as 

J>0B8ible,  just  results  in  all  cases,  aud  minimizing  the  danger  of  in- 
ustice  being  done  to  parties  in  any  case.  lb, 

16.  Precipe  on  AppeaL^  Construction. — Incidental  Entries  and  Dislinet  JPn^ 
ners. — Precipe  Jiart  of  Record  on  ApipeaL — A  liberal  construction  wilt 
DC  given  to  the  precipe  on  appeal,  and  incidental  entries  will  be 
deemed  impliedly  embraced  in  the  specific  directions.  The  precipe  is 
a  part  of  the  record  on  appeal.    Section  649,  B.  S.  1881. 

Allen  V.  Ganin,  190 

17.  Same. — Omisdan  of  Parts  of  Record. — Precipe. — Effect — A  partv  who  ap- 

peals  must  present  a  proper  transcript,  and  if  be  directs  in  his  precipe 
filed  with  the  clerk  below  what  shall  be  incorporated  in  it,  and  his 
directions  omit  independent  papers  or  entries  essential  to  present 
the  qnestions  involved  below,  the  appeal  will  be  dismissed  or  the 
judgment  below  affirmed.  lb, 

18.  Same. — Burden  on  Appellant  to  Show  P-ejudicial  Error, — Error  to  be 
available  on  appeal  must  clearly  appear  in  the  record,  without  the 
aid  of  any  eztiinsic  matter,  and  it  must  also  sppear  from  such 
record  that  the  error  was  probably  prejudicial  to  the  appellant,     lb, 

19.  Special  Denial. — iSustaining  Demuirer  Thereto. — It  is  not  error  to  su^ 
tain  a  demurrer  to  a  special  denial  where  the  evidence  admissible 
iliereunder  is  admissible  under  the  general  denial  already  in,  and 
the  same  defence  can  be  made  under  the  general  denial  as  under  ihe 
special  denial.  Wood  v.  Utate,  ex  rd.^  S64 

20.  Same.— Objections  to  Evidence  not  Raised  £<'/otr.— Objections  to  evi- 
dence, not  made  when  it  was  introduced,  will  not  le  considered  on 
appeal.  Ib» 

21.  Pi'oof  of  Answer  Stating  no  Defence— Effect.— Troof  of  a  bad  answer 
will  not  entitle  a  defendant  to  judgment  where  the  answer  does  not 
state  any  defence.  If  there  is  an  absolute  failure  to  state  facts  con- 
stituting a  defence,  evidence  sustaining  such  an  answer  will  not 
avail.  Indiana,  etc.,  R.  R.  Co.  v.  Lairew,  S68 

22.  Same. — Failure  to  Demur. —  Waiver. — If  there  is  not  an  utter  failure  to 
state  a  defence  the  objections  are  waived  by  the  failure  to  deiuor,  bot 
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where  there  is  no  defence  at  all  pleaded  the  question  is  one  of  evi- 
dence, and  the  appellate  tribunal  decides  it  as  a  question  of  evidence, 
not  as  one  of  pleading.  lb. 

23.  Interrogatories. —  Verdict  Shown  to  he  Bofied  on  Bad  Paragraph. — If  it 
affirmatively  appears  from  the  interrogatories  that  the  verdict  is  in 
part  based  upon  an  insufficient  paragraph  of  complaint,  it  is  a  suffi- 
cient cause  for  a  new  trial,  being  "  contrary  to  law." 

(Xrieinnatij  etc,,  IL  W,  Co.  v.  Darling,  S76 

24.  Saine. —  Verdict  in  ^ri  Bated  on  Bad  Paragraph. — One  Paragraph  in 
Part  Unauppoi^ed  by  Evidence  — A  verdict  which  is  in  part  based  on  a 
bad  paragraph  ox  complaint,  or  which  the  record  shows  is  in  part 
based  upon  a  paragraph  of  complaint  which  is  wholly  unsupported 
by  the  evidence,  can  not  stand.  lb, 

26.  ObieetUms  to  Evidence.^ Only  such  objections  to  evidence  will  be  con- 
siaered  on  appeal  m  were  made  when  the  evidence  was  offered  in 
the  court  below.  Stanley  v.  HoUiday,  464 

26.  Same. — Ofneetiona  to  Evidence  Mwt  be  SjieeiAe, — A  general  objection  to 
the  introduction  of  evidence  is  not  sufficient  to  present  any  question 
on  appeal.    The  objection  must  be  specific.  lb, 

27.  Demurrer  to  I^ragraph  of  Anmoer, — ErrofMmuby  Sualaining, — Another  Poa^ 
agraph  on  i^(e.— Sustaining  a  demurrer  to  a  paragraph  of  answer 
when  another  paragraph  is  on  file  which  is  applicable  to  the  same 
state  of  facts  plead  in  the  one  to  which  the  demurrer  is  sustained 
is  a  harmless  error.  PoUtieon  v,  Babeock,  474 

28.  2Wa/  CourL — Preeumptione  in  Favor  </  IVoeeedings  of. — On  appeal  the 
presumption  is  in  favor  of  the  proceedings  of  the  trial  conrt,  and  a 
party  who  assails  them  must  affirmatively  show  prejudicial  error. 

Taylor  v.  Birely,  484 

29.  Apjpe4d,— Notice  to  Co-fwriin.'-When  Not  Necessary.— When  all  the  de- 
fendants against  whom  a  judgment  has  been  rendered  appeal,  it  is 
not  necessary  to  serve  noticeon  other  defendants  to  the  record,  against 
whom  no  judgment  has  been  rendered,  and  who  have  no  interest  in 
the  appeal.  Alexander  r.  GUI,  485 

30.  Same. — Joint  Demurrer, — In  such  an  instance  the  appellants  may  assign 
as  error  a  joint  demurrer  filed  by  all  the  deft'udants  with  the  same 
effect  as  if  all  the  defendants  were  appellants.  76. 

31.  Revereing  Case  on  Weight  of  the  Evidence. — The  Supreme  Court  will 
usually  not  reverse  a  case  on  the  evidence,  although  the  appellant 
has  the  preponderance.  Barr  v.  VermilyOf  512 

32.  Supreme  Court. — Faihtre  to  Specifically  Point  Out  Defects  in  Pleading. — De- 
fects in  a  pleading  which  are  not  apparent  from  abare  statement,  must 
be  specifically  pointed  out  by  counsel,  and  they  must  support  their 
position  by  argument,  and,  if  need  be,  by  the  citation  of  authorities; 
and  unless  this  is  done,  the  court  will  sssume  that  no  defects  exist  in 
the  pleading.  Tucker  v.  SeUers,  514  ;  Tucker  v.  O'Neal,  697 

33.  Motion  to  Strike  Out  Pleading. — Overruling^  Harmless  Error. — Overrul- 
ing a  motion  to  strike  out  a  pleading  is  not  ground  for  a  reversal. 

Johnson  v.  Brown,  534 

31.  Same. — Objections  to  Evidence. — Oeneral, — Objections  to  evidence  offered 
that  it  is  ^^  incompetent,  immaterial  and  irrelevant"  are  too  general 
to  present  any  question  when  such  objections  are  overruled.  lb. 

35.  Pendency  tf  Another  Action. — How  Baisfd. — Motion  to  Dismiss, — Plea  in 
Abatement,— Jt  is  proper  to  overrule  a  motion  made  by  a  guard iaii 
ad  litem  to  dismiss  an  action  for  the  reason  "  that  there  is  now  pend- 
ing in  this  court  another  action  in  which  it  is  sought  to  have  settled 
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the  onlj  qnestion  which  can  he  adjudicated  in  this  cause."  The 
matter  sought  to  be  raised  by  the  motion  must  be  plead  in  an  answer 
of  abatement,  duly  verified.  Champ  ^.  Kendrick,  549 

36.  Alleged  Errors,— How  Brougiti  Into  Record. — Motion  for  New  TnaL — 
Alleged  error  in  empanelling  a  jury  and  in  forcing  a  cause  to  trial 
in  the  appellant*s  absence,  and  without  notice  to  her,  and  in  refus- 
ing to  her  time  to  consult  counsel  and  prepare  for  trial,  must  in  or- 
der to  be  considered  by  the  Supreme  Court  be  brought  into  the  record 
by  the  motion  for  a  new  trial,  as  errors  of  law  occurring  at  the  trial. 

Martin  v.  MolamgeTf  66S 

PRECIPE. 

See  Pbactice,  16, 17. 

PREFERENCE  OF  CREDITOR. 
8ee  Assignment  for  Benefit  of  Cbeditobs^  1,  2. 

PRESUMPTION. 
See  Highway,  4,  21 ;  Instbuctions  to  Jthelt,  3,  4. 

PRINCIPAL  AND  AGENT. 

QoodM  Damaged  in  Shipping  by  Negligence  in  not  ProUding  them  while  Waiting 
on  Wharf  for  Trangportaiion, — A.  and  B.  entered  into  a  written  contract 
whereby  A.  agreed  to  furnish  certain  goods  and  B.  agreed  to  sell 
them,  make  weekly  reports,  and  after  paying  the  necessary  costs,  they 
were  to  divide  the  net  profits,  the  goods  to  remain  the  property  of  A., 
and  B.  to  ship  them  to  him  whenever  A.  desired  to  close  out  the  busi- 
ness. A.  retained  the  right  to  control  the  business.  Sometime  after 
the  business  was  commenced,  A.  wrote  B.  and  requested  him  to  ship 
the  goods  to  him  by  boat.  A.  packed  the  goods  and  delivered  them 
at  the  wharf  to  C,  who  was  in  charge  and  engaged  in  shipping  goods 
by  a  certain  line  of  boats,  but  he  was  not  the  agent  of  said  line,  and 
had  no  authority  to  bind  it.  C.  signed  a  receipt  for  the  goods.  They 
remained  unprotected  on  the  whari  all  night  and  were  shipped  by  C. 
on  the  first  boat,  but  during  the  night  they  were  damaged  by  rain, 
because  of  their  unprotected  condition. 

Heldf  that  B.  was  liable  for  the  damage,  that  C.  was  his  agent  and  not  the 
agent  of  A.  nor  of  the  boat  line.  BechiM  v.  Lyon^  194 

PRINCIPAL  AND  SURETY. 
See  Married  Woman,  2. 

1.  When  Question  of  Suretyship  May  be  IWed. — ^Where  the  question  of  sure- 
tyship has  not  been  determined  in  the  original  action,  a  complaint 
may  be  filed  after  the  term  at  which  judgment  was  rendered,  and  after 
the  surety  has  paid  the  judgment,  to  adjudicate  the  question. 

Ftankv.  Traylor^  14$ 

2.  Same, — Payment  by  Surety  when  Que^ion  of  Suretyship  not  Determined, — 
Right  of  Surety  as  Against  Amgnee  of  Subsequent  Judgment  Against  His 
Principal. — Question  of  Suretyship  put  in  Issue  on  a  Defence  — If  a  surety, 
whose  suretyship  is  not  determined  by  the  judgment,  pay  the  amount 
due  on  such  judgment,  and  take  an  assignment  by  record  of  it  to  him- 
self, he  may  enforce  the  lien  of  such  judgment  as  against  the  assignee 
of  a  judgment  rendered  subsequently  against  his  principal ;  and  i?  the 
assignee  bring  an  action  challenging  the  priority  of  his  lien,  he  may 
set  up  the  fact  of  his  suretyship  by  answer,  and  have  the  matter  then 
determined.  /6. 

3.  Replevin  Bail.— Sale  of  Land  of  Before  Sale  of  PrincipaTs  Land. —  Waiver. 
—  When  Right  to  Subrogation  Ceases. — A  replevin  bail  by  voluntarily 
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Dftjidg  the  judgment  against  his  principal  does  not  lose  his  right  to 
be  subrogated  to  the  lien  of  the  judgment ;  nor  does  he  lose  such  right 
if  he  permit  his  own  land  to  be  levied  upon  and  sold  without  com- 
pelling the  executive  officer  to  levy  upon  the  land  of  the  principal; 
neither  does  mere  procrastination,  not  extending  beyond  the  expira- 
tion of  the  lien  of  the  judgment,  defeat  his  right. 

Armtlrong  v.  Farmenf  Na^lBank,  SOS 

PRIORITY  OP  LIEN. 

Bee  DBAorAGS,  6;  Jitdohent,  2;  Shebiff's  Saub,  9;  Sxtbbogation,  4. 

PROMISSORY  NOTE. 

I\xjfabU  to  Cashier  of  Bank.— Right  oj  Bank  to  Sue, — A  note  payable  to  the 
cashier  of  a  bank  is  to  be  deemed  payable  to  the  bank,  and  the  bank 
may  sue  thereon  as  payee. 

jarvjin  Lanty  etc.,  Co,  v.  Farmenf  Naiional  Bank^  S67 

PROSECUTING  ATTORNEY. 
See  Insanity,  2. 

PUBLIC  HEALTH. 
See  Municipal  Corporation,  6. 

QUIETING  TITLE. 
See  Appeal,  1 ;  Costs,  2 ;  Judgment,  19 ;  Will,  1. 

1.  Praetice  — Striking  Out  Special  Answer. — In  an  action  quieting  title  it  is 
not  error  to  strike  out  a  special  answer  when  the  ffeneral  denial  is 
on  file.  Mason  v.  Boll,  B60 

%  Sufficiency  of  Complaint. — Averment  of  Titie. — In  a  suit  to  quiet  title,  an 
averment  that  the  plaintiff  "is  the  owner  by  complete  euuitable  title, 
and  entitled  to  the  possession  of  the  "  real  estate  is  sufficient  to  render 
the  complaint  good  on  demurrer.  Stanley  v.  HoUiday,  464 

QUO  WARRANTO. 

See  Office  and  Officer,  6. 

^/ormaiion. — Belaior's  Interest  Must  be  Shoum. — In  an  action  to  dissolve  a 
corporation,  brought  by  an  individual,  the  information  must  disclose 
the  relator's  interest  in  the  subject-matter  of  the  action  ;  and  merely 
alleging  "that  the  relator  claims  an  interest  in  the  corporation  and 
franchise  which  is  the  subject  of  this  information,''  is  not  sufficient. 

StaUy  ex  re(.,  v.  Lrekmd^  77 

RAILROAD. 
See  Negligence,  1  to  6,  8, 13. 

1.  Additional  Track  in  Street. — Where  a  donor  of  a  street  attaches  a  con- 
dition to  it  that  a  railroad  company  shall  have  the  right  to  lay  its 
tracks  therein,  and  such  company  lays  and  uses  only  one  track  in 
such  street,  it  does  not  lose  its  right  to  lay  therein  an  additional 
track,  even  though  more  than  twenty  years  have  elapsed  between  the 
grant  and  the  assertion  of  its  right  to  lay  the  additional  track. 

City  of  ^oblemUe  v.  lAike  Eric,  etc^  R,  R.  Co.,  1 

2.  Levy  of  Execution  on  Locomotive  — Injunction. — An  executive  officer  may 
levy  upon  and  sell  a  locomotive  npon  an  execution  he  holds  against 
the  railway  company,  and  such  company  can  not  enjoin  the  sale. 

Midland R.  W.  Co.  v.  SUvenstm,97 

3.  Ejedmeni. — Ejectment  will  not  lie  against  a  railway  company  to  re- 
cover land  on  which  its  road  is  located  and  operated  after  public 
rights  have  intervened.  Morgan  v.  Lake  Shore,  etc.,  R,  W,  Co,,  101 
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4.  Appropriation*'^  Use  of  Map  in  Evidence  in  Assessing  DamageB.'^now  May 
he  Coimdei'ed, — In  assessingdnmages  occasioned  by  the  appropriation  of 
.  a  right  of  way  across  unplatted  land  near  to  or  adjacent  to  tne  platted 
territory  of  a  city,  a  map  showing  how  the  streets  of  the  city  could  be 
extended  across  such  unplatted  tract,  and  also  showing  its  situation 
with  reference  to  the  city  and  its  streets,  may  be  put  in  evidence  for 
'  the  purpose  of  showing  the  size  of  the  tract  of  land,  its  form,  shape 
and  relation  to  other  territory  ;  and  it  may  also  be  considered  to  show 
the  actual  condition  of  the  land  and  the  right  of  way,  if  such  facts  are 
shown  thereon;  but  it  can  not 'be  considered  as  showing  lots  and 
streets  laid  off  on  such  land,  although  the  map  show  the  tract  as 

.     platted  territory.  Ohio  Valley,  etc..  Go,  v.  Kerthj  314 

6.  Same. — Damages. —  Value  of  Land  Near  Ciiy. — iVospeetfvs  Use  for  (Xif 
Purposes, — In  assessine  damages  the  jury  may  consider  the  proximity 
of  tne  land  sought  to  oe  appropriated  to  a  city  or  town,  and  its  in- 
creased value  occasioned  by  the  certainty  of  its  near  future  use  for 
sabnrban  purposes.  lb, 

6.  Same, —  Value. — Proof  of, — Oompeieney  </  Witness  to  Texii/yto. — Sa^ieiency 
efKnowUdge  (Jonceming  Land  and  Location  of  Baib-oad. — A  witness  who 
testifies  thHt  he  is  acquainted  with  the  vaiue  of  land  in  the  vicinity 
of  the  land  soneht  to  be  appropriated,  and  with  the  particular  tract 
in  question,  both  before  and  after  the  anpropriation.  may  testify  what 

-  its  value  was  before  the  railroad  ran  through  it  and  also  its  value 
aft^  it  ran  through  it,  without  first  showing  his  knowledge  of  the 
railroad,  the  way  it  is  located  across  the  land,  the  fills  and  cats,  and 
other  matters  affecting  the  question  df  damages.  A, 

7.  Ooneiruelion  of.— Laborer's  Lien.^-Ptymeni  to  Contraetor  Oonatiiules  no 
D^ence, — A  laborer  who  does  work  in  the  construction  of  a  railroadt 
and  gives  the  notice  required  by  the  statute,  is  entitled  to  a  lien. 
Where  the  notice  is  given  in  due  time  and  manner,  payment  to  the 
eontractor  will  not  defeat  his  rights. 

Indiana^  etc,  R»  R.  Qky,  Larrew,  S68 

8.  Condemnation  for. — Enhreiy  of  Land  Injured. — A  line  of  railway  was  es- 
tablished across  a  farm  which  consisted  of  several  different  tracts  of 
land,  all  lying  contiguous  to  each  other,  and  all  used  together  as  one 
farm.  The  line  of  railway  thus  established  passed  between  certain 
of  the  tracts,  separating  them  from  each  other. 

Bleld,  that  this  does  not  necessarily  so  separate  the  several  tracts  that  they 
can  not  thereafter  be  considered  together  in  assessing  damages  for 
the  right  of  way  of  other  railroads.  They  may  notwithstanding  still 
constitute  but  one  farm.  QneagOf  etc,  B.  TV.  Co.  v.  Huncheon^  5fS9 

9.  Same, — Asaetemenl  of  Damages.^'Lands  to  be  Considered,-^  Jury. — Quea- 
Hon  for. — In  assessing  the  amount  of  damages  for  a  right  of  way  where 
the  lands  affected  are  parts  of  one  farm,  lying  in  one  compact  body, 
or,  although  composed  of  separate  and  distinct  tracts  or  governmental 
subdivisions,  the  separate  tracts  lie  contiguous,  are  owned  by  one 
person,  and  are  nsea  together  as  comprising  one  farm,  whatever  may 
be  its  size,  damages  should  be  considered  and  assessed  for  the  entire 
farm ;  and  whether  the  several  tracts  or  subdivisions  do  lie  con- 
tiguous, and  are  in  fact  used  together  as  one  farm,  is  a  question  of 
fact  to  be  determined  by  the  jury  from  the  evidence.  Ih, 

10.  Same. — Easement. — Right  of  Way  is  Only. — A  right  of  way  acquired 
by  a  railroad  company  by  an  appropriation  under  the  statute  is  a 
mere  easement.  A. 

RATIFICATION. 

See  MARRrKP  WokaHi  8. 
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REAL  ESTATE. 

TUU  by  Advene  Pbueuiony  Neetmiy  of  Aehtal  Ponemon.^Oolcr  </  TUU.-^U 
the  claimant  of  land  has  title  by  deed,  it  is  not  necessary  that  he 
should  take  actual  possession  of  all  the  property  granted ;  and  this  is 
true  even  though  he  have  no  more  than  color  of  title,  actual  possession 
of  a  part  being  such  possession  of  all  the  property  as  will  give  title 
by  lapse  of  time.  The  pedU  ponemo  is  only  necessary  where  there  is 
no  eolor  of  title.  Gity  of  NobUavUU  v.  Lake  Eiie,  etc,  R  B.  Co.,  1 

BEAL  ESTATE,  ACTION  TO  RECOVER. 

Ites  JudieakL — Judgment  for  Recovery  of  Baart  of  Tract, — If  the  owner  bring 
an  action  to  recover  possession  of  a  single  and  undivided  tract  of 
land  and  succeed,  he  cnn  not  afterwards  bring  an  action,  upon  the 
same  grounds  he  brought  the  first  action,  to  recover  the  remaining 
part.  Rdby  v.  EggerSj  4^6 

RECORDING  MORTGAGE. 
See  Mortgage,  2. 

REDEMPTION. 

\\m  DayfoTf  FaUing  on  Sunday. — ^Where  the  last  day  of  the  redemption 
year  fails  on  Sunday,  the  land  may  be  redeemed  on  the  following 
Monday.  Backer  v.  PynCy  fiSS 

%  Same, — OomputatUm  of  'Kmc. — In  computing  the  time  within  which  a 
redemption  from  a  sheriff's  sale  may  be  made,  the  day  of  sale  must 
be  excluded.  Ih, 

REFUNDING. 

See  Advancement. 

REMONSTRANCE. 
See  Drainage,  7;  Highway,  22. 

REPEAL  OP  CHARTER. 
See  Municipal  Corporation,  17. 

REPLEVIN  BAIL. 
See  Principal  and  Sttrett,  3. 

RES  JUDICATA. 
See  Judgment,  7,  20 ;  Real  Estate,  Action  to  Rbootkb. 

REVIEW  OF  JUDGMENT. 
See  Judgment,  22. 

REVOCATION. 
See  Trust. 

ROAD  SUPERVISOR. 
See  Highway,  16. 

RULE  IN  SHELLEY'S  CASE. 
See  Deed,  2. 

RIGHT  OF  WAY. 
See  Injunction,  1 ;  Railroad,  10. 

RIGHTS  AND  REMEDIEa 
See  EquiTY;  Judgment,  12, 18. 

Vol.  130.- 
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SCHOOLS. 

Taxatum, — Property  ofPenons  Transferred  for  Sehocl  i\*rpo8M,— Where  a  per- 
son is  transferred  from  one  township,  town  or  city  to  another  for 
school  purposes,  he  must  pay  on  all  his  property,  situated  in  the 
township,  town  or  citpr  to  which  he  is  transferred,  as  well  as  that  sit- 
uated in  the  township,  town  or  city  in  which  he  resides,  the  same 
rate  of  school  and  poll  tHzes  as  is  paid  by  the  people  of  the  township 
to  which  he  is  transferred,  and  for  the  use  of  that  township,  and  it 
is  the  duty  of  the  auditor  to  extend  the  assessment  to  such  property 
and  the  poll  of  the  person  at  the  rate  fixed  by  the  corporation  to 
which  he  is  transferred.  JokoB  y.  State^  ex  rd,^  622 

SHERIFFS  SALE. 

1.  Land  remaining  in  the  possession  of  a  debtor  must  be  sold  before  re> 
sort  can  be  had  to  land  he  has  sold  and  upon  which  a  judgment 
agninst  him  is  a  lien ;  and  the  purchaser,  by  a  timely  application  to 
a  court  of  eauity,  may  compel  the  sheriff  to  first  resort  to  the  lands 
still  retained  by  snch  debtor.  Boo%  v.  Morgan^  306 

2.  Samit. — Bid  by  Judgment  PlainHff. — Ih,ying  AtMunt  of  Bid. — Where  a 
judgment  plaintiff  bids  in  the  land  sold,  his  receipt  to  the  sheriff  for 
the  amount  of  his  bid,  when  it  does  not  exceed  the  amoant  due  him 
on  the  execution,  is  a  sufficient  payment  of  sach  bid.  lb. 

8.  Same. — Sale  on  Saiitfied  Judgment. — A  sale  on  a  satiafied  judgment  ia 
void.  lb. 

4.  Same. — NoHee  of  Irreg^Unriiiee. — Bona  Fide  Piurehaaer.  —  A  judgment 
plaintiff  purchasing  at  his  own  sale  is  chargeable  with  notice  of  all 
irregularities.    He  is  not  a  bona  fide  purchaser.  lb. 

6.  Same. — Extinguishment  oj  Judgment  bjf  Sale. — The  sale  of  land  and  the 
payment  of  the  bid,  when  it  is  sufficient  to  satisfy  the  amount  due  snd 
costs,  is  an  extinguishment  of  the  judgment.  /5. 

6.  Same.—IrrtgtJar  SfUe. — Collateral  AUacL — A  mere  irregular  sale  can 
not  be  collaterally  attacked.  lb. 

7.  Lieru  on  Land  Sold. — Assumption  of. — In  the  absence  of  an  assumption 
of,  or  agreement  to  pay,  existing  liens,  land  sold  at  a  judicial  sale 
remains  the  primary  fund  for  the  payment  of  the  encumbrances  there* 
on,  to  the  extent  of  its  value  and  in  the  order  of  their  seniority. 

Myers  v.  O^AW,  57a 

8.  Same. — Purchaser  not  Liable  for  Liens  on  Land  Purchased. — A  purchaser 
at  a  judicial  sale  is  not,  by  the  mere  fact  of  his  purchase,  liable  to 
pay  the  debts  secured  by  liens  on  the  land  purchased.  lb. 

9.  Same. — Purchaser  Buying  in  Liens  and  Causing  Sale  Thereon. —  Title  as 
Against  Junior  Lien- Holder.— A  purchaser  of  land  at  a  judicinl  sale 
may  cause  said  land  to  be  sold  on  a  prior  lien  that  he  has  acquired^ 
and  obtain  a  valid  title  to  said  land  by  purchase  at  such  sale  as 
against  a  junior  lien-holder.  lb. 

10.  Ejectment. — Attacking  Validity  of  Sale. — Attack  by  Cross- Oomplnint  is  noL 
a  CoUaterai  Attack  — Objections  to  a  sheriff's  sale  may  be  made  in  an 
action  to  recover  possession  of  land  thereunder;  and  an  atiack  upon 
the  validity  of  such  sale  by  way  of  cross-complaint  is  a  direct  and 
not  a  collateral  attack.  Brcmeh  v.  Foust,  6S8 

11.  Same. — Purchaser. — Notice  to  of  Irregvlarities. — A  purchaser  who  is  a 
party  to  the  judgment  is  chargeable  with  notice  of  all  irregularitiea 
in  the  sale.  lb. 

12.  Same. — Inadequacy  of  Price. — Mere  inadequacy  of  price  alone  is  not 
sufficient  to  justify  setting  aside  a  sale  of  land,  unless  the  differenoe 


INDEX.  643 

between  the  value  of  the  land  and  the  price  paid  is  so  great  as  to 
shock  the  sense  of  justice  and  right  lb. 

13.  Same. — If,  coupled  with  ^reat  inadequacy  of  price,  there  are  circum- 
stances showing  fraud,  irregularity  or  great  unfairness,  a  court  of 
equity  will  not  nesitate  to  set  a  sale  aside,  especially  where  a  direct 
attack  is  made  upon  it.  lb. 

SLANDER 

D^endant^  Laifing  Foundaiion/or  Impeaehment  (^.'■^^SlanderouB  Wordi  Spoken 
at  Other  Times  and  Piucea. — In  an  action  in  slander,  where  the  defend- 
ant as  a  witness  in  his  own  behalf  denies  speaking  the  slanderous 
words  charged,  it  is  not  competent,  in  rebuttal,  for  the  purpose  of 
impeaching  him,  to  show  that  he  did  speak  the  words  charged  at 
other  times  and  places,  even  though  he  denied  on  cross-examination 
that  he  had  spoken  them  at  such  limes  and  places. 

Johnaon  ▼.  BrowUf  6S4 
SPECIAL  FINDINGS. 

See  Faaudulent  Conyktance,  3 ;  Intebbogatobies  to  Jury  ;  Veb- 

DICT,  3. 

1.  Li-eeoneilabiliiy. — Sufficiency  to  Overturn  Qeneral  VerdieL-^To  overthrow 
the  general  verdict  the  special  findings  must  be  irreconcilably  in  con- 
flict with  it  upon  any  reasonable  hypothesis. 

Shoner  v.  Pennsylvania  Cb.,  170 

2.  Same. — Iteeoneilabiewilh  Qeneral  Verdict  Under  any  i&ate  </  FaetB. — Etd' 
dence. — A  general  verdict  is  not  controlled  by  the  special  findings 
if  such  findings  are  reconcilable  with  e»ch  other  under  any  sup- 
posable  state  of  facts  provable  under  the  issues,  without  reference  to 
the  evidence.  lb. 

3.  Same. — Preiumption  in  Aid  of. — The  court  will  not  presume  any  thing 
in  aid  of  the  special  findings,  but  will  make  every  reasonable  presump- 
tion in  favor  of  the  general  verdict.  lb. 

4.  Same. —  When  wiil  Prevail — If  the  special  findings  can  not  be  reconciled 
with  the  general  verdict,  the  former  must  prevail.  lb. 

SPECIAL  JUDGE. 

Objection  to,  Delay  in  McJnng.-^Vfhert  a  judge  has  been  called  or  an  attor- 
ney appointed  to  try  a  cause,  and  no  objection  is  made  to  the  call  or 
his  appointment  at  the  time,  or  to  his  sitting  in  the  cause  at  the  time 
he  assumes  jurisdiction,  all  ol^ections  to  the  regularity  of  sach  ap- 
pointment are  waived.  lAUie  v.  TVaUman,  16 

SPECIAL  LAWS. 
See  Constitutional  Law,  4  to  6. 

STATUTE. 

See  Appeal,  1 ;  Assignment  for  Benefit  of  Cbeditobs.  3 ;  Constitu- 
*    TioNAL  Law,  1 ;  Execution,  1 ;  Highway,  18,  21 ;  Municipal  Cor- 
poration, 12 ;   Office  and  Officer,  6 ;  Perjury  ;  Practice,  16 ; 
Statute  of  Limitations,  3. 

Construction. —  Examining  Other  Statutes. — LegisUUive  Intent. — Meaning  Doubt" 
fuL — Purpose. — History. — For  the  purpose  of  construing  a  statute  and 
ascertaining  the  legislative  intent  the  courts  will  look  to  the  whole 
statute  and  all  its  parts,  and  when  such  iniention  is  so  ascertained,  it 
will  prevail  over  the  literal  import  and  the  strict  letter  of  the  statute; 
and  where  the  meaning  is  doubtful  and  uncertain,  the  courts  will 
look  into  the  situation  and  circumstances  under  which  it  was  en- 
acted to  other  statutes,  if  there  are  any  on  the  same  subject,  whether 
passed  before  or  after  the  statute  nnder  consideration,  whether  in 
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force  or  not,  as  well  as  to  the  history  of  the  coantir,  and  will  eaie* 
follv  consider,  in  this  connection,  the  purpose  sought  to  be  acoom- 
plished.  Faarvin  v.  Wimberg,  661 

STATUTE  CONSTBUED. 
See  Imsusangx,  1  to  3 ;  Married  Womas,  1. 

STATUTE  OF  LIMITATIONa 

1.  Hmo  Pleaded. — An  snswer  averring  that  the  items  mentioned  in  the 
complaint  accrued  more  than  six  years  before  the  commencement  of 
the  suit  is  bad ;  the  averment  should  be  that  the  cause  o^  action  did 
not  accrue  within  six  years  next  before  the  commencement  of  the  ac- 
tion. InduoMpoliif  elCf  R,  FT.  Go.  v.  OenUr  2y>.,  88 

2.  Same, — Amended  Complaint, — An  answer  averring  that  the  cause  of  ac- 
tion accrued  more  than  six  years  next  before  the  filing  of  the  amended 
complaint  is  bad;  the  averment  should  be, J* before  the  commence- 
ment of  the  action.''  lb, 

3.  Eminent  Domain, —  Chndemnationfor  Baitroad  Bight  of  Way. — Reeorery 
of  Damages. — Statvle  Applicable. — In  a  proceeding  under  sections  905- 
912,  R.  S.  1881,  against  a  railroad  company  to  recover  damages  oc- 
casioned by  the  appropriation  of  land  taken  for  a  right  of  way,  section 
292,  B.  S.  J 881,  limiting  actions  for  injuries  to  real  property  to  six 
years  does  not  apply.  Under  section  294,  B.  8.  18^1,  such  a  pro- 
ceeding must  be  commenced  within  fifteen  years  after  the  cause  of 
action  accrues.  Shot-tle  v.  Louisville^  elc,  B,  W*  Oo^  606 

STENOGBAPHEB'S  BEPOBT. 
See  Bill  of  Exceptions,  16. 

STREET  IMPBOVEMENT. 

Extension  <^  Time  for  Completing  ImpravemetiL — In  the  absence  of  fraud,  the 
time  for  the  completion  of  a  street  improvement  under  a  contract 
may  be  lawfully  extended  by  a  vote  of  the  common  couneil. 

Tetre  JJaiite,  e/e.,  E,  R,  Cb.,  v.  Netun^  t68 

STBEETS  AIJD  ALLEYS 
See  Municipal  Corporations,  11  to  15. 

STREET  BAlLWAYa 

Moning  House  Across  Tiaek. — DeatrtLction  of  Wires, — FaUvre  of  Couneil  (o  AfL. 
— The  courts  have  the  power  to  restrain  the  moving  of  a  house  across 
a  street  electric  railroad  when  snch  moving  will  result  in  the  stopping 
of  the  cars  an  unnecessary  length  of  time,  and  the  cutting  or  destruc- 
tion of  the  wires,  even  though  the  common  council  of  the  city  have 
failed  or  refused  to  take  any  steps  to  prevent  such  injury  or  destruc- 
tion. ITitfiojiis  V.  OidJBeiu'  EL  W.  Co.,  7/ 

SUBBOGATION. 

1.  F\raudtUent  BepresenUUions  of  Debtors. — Money  Advanced  to  Pag  off  Liens 
and  Redeem  from  Sale — If  a  debtor,  by  fraudulent  representations,  in- 
duces a  person  to  advance  money  to  pay  off  liens,  redeem  the  debtor's 
property  from  sale,  and  to  release  his  own  judgment,  which  is  a  lien 
on  such  property,  such  person  will  be  subrogated,  as  against  snch 
debtor,  to  the  rights  of  the  persons  whose  liens  his  money  went  to 
pay.  Backer  v.  Pgne,  £88" 

2,  Same, — Volunteer. —  Who  is  Not. — A  person  who  advances  money  to  p«y 
off  liens  and  protect  his  own  interests  is  not  a  volunteer.  /&• 
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8.  Same, — Kmpvng  Lien  ^ItM.— A  lien  will  be  kept  alive  where  equity 
requires  it  and  the  parties  intended  that  it  should  not  be  extin* 
guished.  16. 

4»  Same, — Suheequemt  Lien  Holder. —  Whsn  Subrogated  to  Lien  IMor  to  Lien 
cf  Third  Penon, — Money  paid  by  a  mortgagee,  to  remove  ptior  liens, 
under  the  belief,  induced  by  fraudulent  representations  of  the  mort- 
ffagor,  that  his  mortgage  would  become  the  senior  lien,  is  entitled  to 
be  subrogated  to  the  liens  he  has  thus  paid  off  as  against  a  person 
who  knew  nothing  of  such  representations,  ana  whose  lien  is  prior  to 
the  mortgage  lieu  and  junior  to  the  liens  satisfied.  lb. 

6i»  Indemnifying  Mortgage.^^Sale  of  Land,-^  Misappropriation  <^  OoUateral  S^ 
earity  — Subrogation  to  Mortgage  Beldby  Penon  Mieoppropnating  CoUaleral 
SeeurUies,-^A,  brought  suit  against  B.  to  foreclose  a  mortgage  the  InU 
ter  had  given  the  former  to  secure  the  purchase-money  thereof.  C 
and  her  husband  had  previously  executed  an  indemnifying  mortgage 
to  D.  on  the  same  property  B.  mortgaged.  Subsequently  C.  and  her 
husband  sold  the  land  to  A.,  by  whom  it  was  sold  to  B.  At  the  time 
of  the  sale  by  C.  she  placed  in  A.'s  hands  certain  notes  and  accounts 
to  secure  her  from  loss  by  reason  of  the  indemnifying  mortgHge  ez^ 
cuted  to  D.  A.  undertook  to  collect  the  notes  and  accounts  and  to 
properly  apply  their  proceeds;  but  she,  after  collecting  such  pro- 
ceeas,  appropriated  them  to  her  own  use.  The  indemnifying  mort- 
gage executed  to  D.  was  released  and  satisfaction  entered  of  record. 
AU,  that  C.  was  entitled  to  so  much  of  the  proceeds  of  A.'s  mortgage,  and 
to  be  subrogated  thereto,  as  would  satisfy  her  claim  against  A. 

McQugey  v.  JtfeCZotn,  3S7 

6.  Same. — FoUowing  Property, — Cbange  of  Form, —  The  form  into  which 
property  changes  is  not  material,  for  equity  will  follow  the  property 
into  whatever  form  it  may  assume  in  order  to  secure  it  for  the  per- 
son entitled  to  it.  lb, 

SUICIDE. 

See  LiFB  Insuhance^  1,  2. 

SUMMONa 
See  Nunc  Pbo  Tunc  Entry,  4. 

SUPEKINTENDENT  OP  COUNTY  ASTLUIL 
See  County  CoMMiasioNEBS,  1,  3,  4. 

SUPREME  COURT. 

See  IN8TBUCTION8  TO  JuRY,  2  ;  PRAOTIGB,  8,  4^  10,  81,  82. 

SURVEY. 
See  Boundaries,  2, 8. 

SURVIVAL  OF  ACTION. 
See  Action,  5. 

TAXEa 
See  8cH00ii& 

1.  Wife  Purehaeing  Land  Held  by  Her  Husband  aa  Tenant  at  Tax  Sale, — A 
wife  may  purchase  at  tax  sale  land  occupied  by  her  husband  as 
tenant,  and  will  ucquire  at  least  a  valid  lien  for  the  amount  of  the 
purchase- price;  and  the  mere  fact  that  there  is  an  agreement,  of 
which  she  has  knowledge,  between  him  and  his  landlord  to  the  effect 
that  he  is  to  pay  the  taxes  will  not  avoid  the  sale. 

WUlard  V.  Ames,  561 

2.  Same, — Ihtty  of  Wife  to  Pay  Husband^e  Taxen, — A  wife  is  under  no  lenil 
obligation  to  pay  the  taxes  due  on  her  husband's  land.  lb. 
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3.  SatM. — Penon  in  Ponemon. — Agreemtnl  to  Pay  Sfaxm. — Purtham  oi  Iter 
SaU. — A  person  in  poasession  of  laud,  under  covenant  to  pay  taxes, 
can  not  permit  the  land  to  be  sold  and  acquire  title  against  the  right- 
ful owner  by  becoming  the  purchaser  at  the  tax  sale.  Ih, 

4.  Same, —  Who  Can  Not  Purekaae  ai  Tax  jSbJe.~Neither  an  agent,  attor- 
ney, tenant  in  common  or  for  life,  nor  a  mortgagor  can  acquire  title 
to  land  of  his  principal  or  against  the  mortgagee,  by  purchase  at  tax 
sale.  Jh, 

fi.  iSime.— Pr/ymml  or  Tender  cf  Taxes.— Suii  to  Set  Aside  Sale.—k  sale  for 
taxes  will  not  be  set  aside  and  declared  void  until  the  taxes  actually 
due  are  paid  or  tendered.  lb. 

TAX  SALE. 

See  Taxes,  1,  3  to  6. 

TIME. 
See  Bill  of  Exgeftionb,  2  to  5;  BEDSMpnoir. 

TITLE. 
Seo  Justice  op  the  Peace  ;  Pijbabino,  5 ;  Real  Ebtaib. 

TITLE  OF  ACT. 
See  Ck>N8riTnTioiiAL  Law,  10. 

TORT. 
See  Abatement  ;  Judgmeivt,  20. 

TOWNSHIP  TRUSTEE. 

Ikaih  of  (hndidaU  After  Close  </  Polls  and  Before  Result  Aseer(ained.^Eteoiiim 
in  November. —  Vacancy. — Appointment. — A.  was  a  township  trustee.  At 
an  April  election  B.  and  C.  were  opposing  candidates  for  the  office. 
After  the  polls  closed  and  before  the  result  was  announced  B.  died. 
On  completion  of  the  count  it  was  found  that  B.  had  received  a  ma- 
jority of  the  ballots.  At  the  following  November  election  D.  and  A. 
were  opposing  candidates  for  the  office,  and  D.  received  a  majority 
of  the  ballots,  was  declared  elected,  and  filed  his  bond  as  such  trustee. 
In  the  following  December  the  board  of  county  commissioners  de- 
clared that  there  was  a  dispute  concerning  the  validity  of  the  election, 
and  appointed  D.  trustee,  but  he  filed  no  new  bond  and  took  no  steps 
to  qualify  under  this  appointment. 

JSsIcf,  that  no  vacancy  had  ever  occurred  in  the  office;  th^t  the  election 
of  November  was  void,  and  that  0.  was  tlie  legal  trustee  of  the  town- 
ship, holding  over  until  his  successor  had  been  duly  elected  and  quali- 
fied. Jrtm6er/tfi  ▼.  StaU,  ex  reL,  IBO 

TRESPASS. 
^  See  JuBiSDicTioN,  2. 

TRUST. 

Oontirudion  of  Deed. — Revocation  of  Trust. — Meaning  cf  Term  **Legal  Rep- 
resentative,"  <xs  Used  in  Deed. — Testamentary  Deed. — The  owner  of  land, 
for  a  recited  money  consideration,  executed  to  a  grantee  a  quit- 
claim deed,  to  have  and  "to  hold  the  same  to  the''  grantee,  *' in 
trust,  for  the  uses  and  purposes  following:"  (1)  *' The  trustee,  as 
aforesaid,  shall  sell  and  convey  all  such  part  or  parts  of  the  real  estate 
hereby  conveyed  as  to  him  shall  seem  most  advanta«:eou9  for  the  inter- 
est of  the  trust  hereby  created,  and  the  proceeds  thereof  to  invest  for  the 
same  purposes  for  which  this  trust  is  created,  to  expend  the  same  in 
improving  snch  of  the  property  hereby  conveyed  as  the  said  trustee 
shall  deem  most  advisable,  and  for  the  purpose  of  creating  an  income 
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therefrom;  (2)  that  of  the  income  and  profits  arising  under  this  trust 
a  reasonable  sum,  such  as  said  trustee  shall  deem  to  be  sufficient,  shall 
be  expended  for  the  maintenance  of  the  grantor,  and  the  remainder, 
if  any,  after  paying  taxes,  insurance  and  necessary  expenses,  shall 
be  expended  for  the  beuetit  of  the  trust,  when  and  at  such  times  as 
the  trustee  shall  think  best;''  (3)  that  upon  the  death  of  the  said 
grantor  the  property  hereby  placed  in  trust  shall  descend  to  the  legal 
representatives  of  the  said  grantor,  "  provided,  however,  that ''  the 
grantor's  adopted  brother  "  shall,  under  no  circumstances  whatever, 
inherit  or  be  entitled  to  any  part  or  parcel  thereof/' 

Hddy  that  the  legal  title  vested  in  the  trustee,  and  that  he,  with  the  con- 
sent of  the  grantor,  could  not  revoke  the  trust. 

Held,  also,  that  the  term  "legal  representative,''  as  thus  used,  meant  the 
heirs  of  the  grantor. 

Hddf  further,  that  the  instrument  was  not  a  testamentary  deed. 

Eming  y,  Jones,  ^^7;  Eming  v.  Carton,  J97;  Ewing  v.  LemdceJSOO  ;  and 

Emng  v.  Tonan,  600 

TBU8T  AND  TRUSTEE. 

See  Injunction,  6. 

ULTRA  VIRES. 

See  CORFOBATION. 

VACANCY. 
See  Office  and  Offices,  2,  4;  Township  TBuamB. 

VARIANCE. 
See  Boundaries,  3 ;  Pragtige,  6. 

VERDICT. 

See  Chimin Ai^  Law,  19 ;  SpEdAJi  Findiho. 

1.  Dinding,  when  Evidence  is  Convicting, — Where  the  evidence  relating  to 
any  material  question  of  fact  is  conflicting,  the  court  can  not,  as  to 
soch  question,  direct  a  verdict. 

CimeinnaH,  efe.,  R.  W,  Co.  T.  DaHing,  S76 

S.  Soem/e. — Emdenee  Equivocal — Where  the  evidence,  although  uncontra* 
dieted,  is  equivocal  in  its  character,  and  is  fairly  susceptible  of  two 
interpretations,  one  tending  to  support  the  claims  of  plaintiff  and  the 
other  of  the  defendant,  the  court  can  not  direct  the  verdict.  J6. 

3.  Spetial  Findings  UnatUhorized. — Unauthorized  findinjj^e  inserted  in  a 
special  verdict  must  be  disregarded.  iSus  ▼.  Wiisom^  40^ 

VERIFICATION. 
See  Pleading,  9. 

VICE-PRINCIPAL. 
See  Master  and  Servant,  5. 

WAIVER. 
See  Judgment,  9 ;  Practice,  22. 

WAY. 

Jhs  by  Stramgers,—  Dioersion  of  Use.— The  grant  of  the  right  to  transport 
ftone  from  a  designated  tract  of  land  over  a  certain  tract  ownea  by 
the  ffrantor,  can  not  be  used  with  the  permission  of  the  grantee  by  a 
third  person  for  the  purpose  of  carrying  stone  quarried  in  another 
tract  of  land.  Booner  Sums  Co.  v.  Maiott,  Jl 
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WILL. 

See  ADVAMCBKBlfT. 

1.  8uU  hy  Eeeciaor  to  Quiei  TiiU  to  Land  Dtmed  to  Fttn.— ilttoeiUfip  Fa- 
UdUy  of  WiU  by  Orota-Gomplaini. — In  an  action  brought  hy  an  ex- 
ecutor, claiming  the  right  under  the  will  of  his  decedent  to  sell  cer- 
tain  real  estnte  deWsed,  ag  <in8t  the  heirs  of  such  decedent,  to  quiet 
title,  the  yalidity  of  the  will  is  necessarily  involyed,  and  the  judg- 
ment quieting  tiile  will  bar  a  subftequent  action  between  him  and 
them  for  its  contest ;  and  such  heirs  may,  by  a  verified  cross-com- 
plaint, attack  the  validity  of  such  will,  and  have  the  probnte  thereof 
set  aside.  Mason  v.  BoU,  260 

S.  OofMtrudion, — lAfe-EdaU  to  Wife  and  Fee  to  Son^  Charged  with  Burden, 
— A  testator  gave  to  his  wife  his  real  and  p<*r8onal  property  "  to  keep 
and  hold  during  the  term  of  her  natural  life,  and  give  her  all  riglits 
and  power  to  sell  and  convev  as  her  property,  that  is  if  she  will 
never  get  married  again ;  and  after  my  wife's  death  my  real  estate 
and  personal  property,  together  with  all  I  own  and  possess,  with  all 
money  due  me,  shall  go  over  to  mv  son,"  R,  '*  and  his  heirs  forever." 
He  then  gave  to  £.,  after  his  wife  s  death,  ail  his  personal  property, 
money  and  choses  in  action,  and  required  him  to  pay  the  testators 
debts  out  of  the  personal  property.  Then  followed  a  clause  provid- 
ing that  at  the  wife's  death  the  real  estate  should  be  appraised  at  its 
lowest  cash  value,  and  £.  was  required  to  pay  two-thirds  of  the 
amount  to  the  testator's  three  grandchildren  when  they  arrived  at 
the  age  of  twenty-one  years.  The  testator  then  adds,  in  explanation 
of  the  language  he  had  used,  as  follows :  "  So  this  is  understood  that 
my  son,"  £.,  '^shall  be  the  owner  of  my  propfrty,  real  and  personal, 
and  carry  on  my  business,  and  out  of  my  real  estate  he  will  pay  the 
other  parties  above  named  their  tliird  part  in  money." 
Bddt  that  the  wife  took  a  life-estate  in  the  real  estate,  and  the  son,  E., 
took  the  fee  charged  with  the  payment  of  the  two  thirds  of  its  value  to 
the  grandchildren  named.  Kuna  v.  Busier ^  t77 

S.  Language  of. — How  Construed, — In  the  construction  of  wills,  courts 
seek  to  ascertain  and  promul^ite  the  intention  of  the  testator.  In 
ascertaining  such  intention,  isolated  statements  and  clauses  of  the 
testament  will  not  be  selected,  and  their  meaning  determined,  with- 
out any  relation  to  other  clauses  or  parts  of  the  will.  The  courts 
will  look  to  the  whole  instrument,  and  construe  each  part  with  rela- 
tion to  the  language  used  in  other  parts  of  the  instrument,  which 
sheds  any  light  on  the  controvert^  portion  of  the  will. 

Euhank  v.  Smiley^  S95 

4.  Same. — Item  Bielating  to  Real  and  Personal  FVoperty.-^Construetion  of. 
— Life-EstaU. — A  will  contained  the  following  item :  '*  I  will  and 
bequeath  all  my  property,  both  real  and  personal,  to  my  faithful  and 
beloved  wife,  to  do  with  and  dispose  of  after  my  decease  as  she  may 
think  best,  and  I  hereby  enjoin  it  upon  her  to  pay  all  debts  which 
may  be  due  at  my  decease.  And  I  further  declare  it  to  be  my  will 
thai,  at  the  decease  of  my  wife,  my  real  estate  be  equally  divided 
among  my  heirs,  and  the  personal  property  which  she  may  leave  to 
be  disposed  of  as  she  may  desire."  This  was  the  only  item  ia  the 
will  relating  to  the  real  estate.  It  was  not  necessary  to  sell  the  real 
estate  to  pay  debts. 

Heldf  that  the  item  of  the  will  referred  to,  gave  to  the  widow  a  life-estate 
only  in  the  land,  and  the  remainder  to  the  heirs,  and  that  the  abso- 
lute title  to  the  personal  property  was  in  the  widow  with  fall  power 
of  disposition.  lb. 


INDEX.  649 

WITNESSES. 

8eparaiion. —  WUneu  Diaobeying  Order* — Poaiy  noi  at  JFhuft. — Where  a  party 
is  without  faalt,  and  a  witness  disobeys  an  order  directing  a  separa- 
tion of  the  witnesses,  such  party  can  not  be  denied  the  right  of  having 
the  witness  testify,  but  the  conduct  of  the  witness  may  be  shown  to 
the  jury  upon  the  question  of  his  credibility.  Taylor  Y,  Stale,  06 

WORDS  AND  PHRASES. 
See  Inbukanoe,  1,  3 ;  Tbubt. 

WRITTEN  INSTRUMENT. 
See  Bill  of  Exceptionb,  8,  9. 

WRITS  AND  PROCESa 

See  Justice  of  the  Peace. 

Non-Besidrnt. — Service  of  iVocess  Upon, — A  non-resident  of  the  State,  whose 
presence  in  the  State  is  purely  voluntary,  and  for  the  purpose  of  per- 
sonal supervision  of  a  business  which  he  is  conducting  within  the 
Sta^e,  may  be  legally  served  with  process  in  an  action  in  which  he  is 
'   made  defendant.  Eeed  v.  Browning,  d75 
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